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UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Filed  March  21,  1956 
Civil  Action  No.  1206-56 

Shinsei  Kochi,  1630  Temple  Street,  Los  Angeles, 
California,  Plaintiff, 


V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the 
United  States,  Department  of  Justice, 
Washington,  D.  C.,  Defendcunt. 

Complaial  for  Roviow  of  Deportaiion  Order  and  for 
Injunctive  Relief 

The  plaintiff,  Shinsei  Kochi,  complaining  of  the  defend¬ 
ant,  alleges: 

1.  The  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11-305  and  11-306,  28  U.S.  Code,  section 
1331,  and  section  10  of  the  Administrative  Procedure  Act, 
5  U.S.  Code,  section  1009. 

2.  The  plaintiff  is  a  native  of  Japan.  He  now  resides 
in  the  United  States.  He  first  entered  this  country  in 
March  1918.  He  left  the  United  States  on  October  26, 
1945.  He  was  readmitted  to  the  United  States  on  January 
20,  1946,  which  was  his  last  entry. 

3.  The  defendant,  Herbert  Brownell,  Jr.,  is  the  Attorney 
General  of  the  United  States.  He  is  in  charge  of  the  ad¬ 
ministration  of  the  statutes  of  the  United  States  relating 
to  the  deportation  of  certain  classes  of  aliens.  His 
principal  office  is,  and  he  may  be  found,  in  the  District  of 
Columbia. 

4.  The  defendant,  acting  through  his  subordinates,  has 
ordered  the  plaintiff  deported  from  the  United  States 
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under  the  asserted  authority  of  the  Immigration  and 
Nationality  Act,  on  the  findings  (1)  that  the  plaintiff 
entered  the  United  States  in  1918  without  inspection,  and 
(2)  that  the  plaintiff  was,  after  entry,  a  member  of  the 
Communist  Party  of  the  United  States  in  that  he  was  found 
to  have  been  such  a  member  during  1934  and  1937  or 
1938.  The  deportation  order  has  become  final  by  virtue  of 
an  affirmance  thereof  by  the  defendant’s  subordinate 
agency,  the  Board  of  Immigration  Appeals. 

5.  Said  deportation  order  is  illegal  because  it  was  not 
supported  by  the  evidence  or  by  substantial  evidence  and 
is  based  on  unwarranted  inferences,  and  also  because  the 
claimed  entry  without  inspection  in  1918  is  not,  by  law,  a 
ground  for  deportation. 

6.  The  defendant  has  ordered  the  plaintiff  to  surrender 
on  March  27,  1956  for  deportation.  Unless  enjoined  by 
the  Court,  the  defendant  will  take  the  plaintiff  into 
custody  on  that  date  and  will  deport  him  then  or  soon 
thereafter. 

7.  The  plaintiff  is  not  a  security  risk  and  is  not  engaged 
in,  is  not  likely  to  engage  in,  and  has  no  intentions  of 
engaging  in,  activities  inimical  to  the  safety  of  the  United 
States.  During  the  deportation  proceedings  plaintiff  was 
at  large  on  administrative  bond. 

8.  By  the  aforesaid  actions  of  the  defendant,  the  plain¬ 
tiff  is  threatened  with  imminent  and  irreparable  injury  for 
which  he  has  no  adequate  remedy  at  law.  He  has  exhausted 
all  administrative  remedies. 

Whbrjefoke,  plaintiff  demands  judgment  (1)  setting  aside 
the  deportation  order  against  him;  (2)  enjoining  the  de¬ 
fendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
with  them,  from  deporting  the  plaintff,  requiring  Mm  to 
surrender  for  deportation,  from  taking  or  holding  him  in 
custody  under  or  in  connection  with  the  deportation  order. 
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and  from  otherwise  molesting  him ;  and  (3)  granting  such 
other  and  further  relief  as  may  be  appropriate.  Plaintiff 
also  prays  for  a  preliminary  injunction  enjoining  the 
defendant  as  aforesaid  pending  the  trial  and  disposition 
of  this  cause,  and  for  an  appropriate  temporary  restraining 
order. 


Filed  March  23,  1956 

Motion  for  Proliminary  Injunction 

The  plaintiff,  by  his  attorneys,  moves  the  Court  for  a 
preliminary  injunction  enjoining  and  restraining  the  de¬ 
fendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
with  them,  pending  the  final  disposition  of  this  action, 
from  deporting  or  attempting  to  deport  plaintiff,  requiring 
him  to  surrender  for  deportation,  or  taking  him  into 
custody  under  or  in  connection  with  the  deportation  order 
against  him,  or  otherwise  molesting  him. 

The  grounds  for  this  motion  are  that  unless  so  restrained 
the  defendant  will  perfonn  the  acts  referred  to  in  the  com¬ 
plaint  and  wnll  thereby  cause  the  plaintiff  irreparable 
injury. 

In  support  of  this  motion  plaintiff  refers  to  the  attached 
affidavit  of  Esther  Shandler. 


Affidavit  in  Support  of  Motion  for  Temporary  Restraining 
Order  and  Preliminary  Injunction 

State  op  Caufobnia 
County  op  Los  Angeles 

Esther  Shandler  being  duly  sworn  says : 


I  am  one  of  the  attorneys  for  plaintiff  in  this  cause. 
I  represented  plaintiff  throughout  his  deportation  pro¬ 
ceedings  and  am  well  acquainted  with  him. 
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That  on  or  about  May  12,  1955,  a  final  order  of  deporta¬ 
tion  was  entered  against  plaintiff. 

That  on  or  about  March  16,  1956,  plaintiff  received  a 
letter  from  Albert  Del  Guercio,  the  Officer  in  Charge  of 
the  Immigration  and  Naturalization  Service  in  Los 
Angeles,  making  demand  upon  plaintiff  to  surrender  him¬ 
self  for  deportation  on  Tuesday,  March  27,  1956,  at 
1:00  P.M.  Pacific  Standard  Time. 

That  throughout  his  deportation  proceedings  plaintiff 
was  on  administrative  bail  and  has  appeared  at  the  offices 
of  the  Immigration  and  Naturalization  Service  without 
fail  whenever  requested  by  the  Immigration  and  Natural¬ 
ization  Service. 

That  I  do  not  consider  plaintiff  to  be  a  security  risk 
and  there  is  no  possibility  of  his  engaging  in  any  activity 
inimical  to  the  safety  of  the  United  States. 

Esther  Shandler 
Afficmt 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  1956. 

Joseph  L.  Altaoen 

Notary  Public  in  and  for  said 
County  and  State 


Filed  April  4, 1956 

Plaintiffs  Affidavit  in  Support  of  Motion  for  Temporary 
Restraining  Order  and  Preliminary  Injunction 

State  of  Califobnia  ) 

County  of  Los  Angeles  ) 

Shinsei  Kochi,  being  duly  sworn,  says : 

I  am  the  plaintiff  in  this  matter;  that  I  have  resided 
in  the  United  States  continuously  since  March  1918  to  the 
present  time,  with  the  exception  of  a  nine-months’  period 
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which  I  spent  abroad  in  the  Service  of  the  United  States 
Government ;  that  I  am  presently  employed  as  a  gardener. 

That  I  am  not  now  engaged  in  any  activities  detrimental 
to  the  interest  of  the  United  States,  nor  do  I  intend  to 
engage  in  any  such  activities. 

Shinsei  Kochi 
Affiant 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
March,  1956. 

Charles  Cubni 

Notary  Public  in  and  for  the  County  of 
Los  Angeles,  State  of  California 


Filed  April  9,  1956 
FindingB  of  Fact  and  Conduaions  of  Law 

This  cause  having  come  on  for  hearing  on  April  9,  1956 
on  the  motion  of  the  plaintiff,  Shinsei  Kochi,  for  a  pre¬ 
liminary  injunction  restraining  the  defendant  and  his 
agents  from  deporting  or  attempting  to  deport  the  plain¬ 
tiff,  requiring  him  to  surrender  for  deportation,  or  taking 
him  into  custody  in  connection  with  the  deportation  order 
against  him  pending  the  final  disposition  of  this  action, 
and  the  Court  having  considered  the  pleadings  and 
exhibits  herein,  together  with  the  memoranda  of  points  and 
authorities  in  support  of  and  in  opposition  to  plaintiff’s 
motion,  and  the  Court  having  heard  the  arguments  of 
counsel  for  both  sides,  now  finds  the  following  facts  and 
draws  the  following  conclusions  of  law. 

Findings  of  Fact 

1.  Plaintiff  is  an  alien  Japanese  who  first  entered  the 
United  States  in  March,  1918  without  inspection. 

2.  Plaintiff  was  served  with  a  warrant  of  deportation 
on  September  22,  1953. 
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3.  After  a  full  hearing,  at  which  plaintiff  was  present 
with  counsel  and  had  the  opportunity  to  cross-examine 
witnesses  against  him  and  present  evidence  in  his  own  be¬ 
half,  he  was  found  deportable  on  two  grounds:  (a)  that 
he  entered  the  United  States  -without  inspection,  and 
(b)  he  has  been,  after  his  entry  in  March,  1918,  a  member 
of  the  Communist  Party  of  the  United  States. 

4.  On  December  28,  1954  the  Special  Inquiry  Officer 
ordered  that  the  plaintiff  be  deported. 

5.  Plaintiff  appealed  from  the  order  of  deportation  and 
on  May  12,  1955  the  Board  of  Immigration  Appeals  dis¬ 
missed  the  appeal. 

6.  On  March  9,  1956  the  Board  of  Immigration  Appeals 
denied  plaintiff’s  motion  to  dismiss  one  of  the  two  charges 
which  constituted  grounds  for  his  deportation.  This 
motion  did  not  attack  the  other  independent  ground  for 
his  deportation. 

7.  On  March  16,  1956  plaintiff  was  advised  he  should 
surrender  for  deportation  on  the  afternoon  of  March  27, 
1956. 

8.  At  that  time  the  plaintiff,  the  attorney  who  repre¬ 
sented  him  throughout  the  administrative  process,  and 
others  proximately  connected  with  the  plaintiff’s  deporta¬ 
tion  proceedings,  were  in  California, 

9.  The  complaint  was  filed  in  this  District  Court  on 
March  21,  1956. 

Conclusions  of  Law 

1.  The  order  of  May  12, 1955  by  the  Board  of  Immigra¬ 
tion  Appeals  was  a  final  order  which  was,  from  that 
moment,  reviewrable  in  the  appropriate  United  States  Dis¬ 
trict  Court  serving  the  city  of  Los  Angeles,  California, 
as  well  as  the  United  States  District  Court  for  the  District 
of  Columbia. 

2.  Plaintiff’s  subsequent  motion  to  dismiss  one  of  the 
two  charges  which  constituted  grounds  for  his  deportation 
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which  I  spent  abroad  in  the  Service  of  the  United  States 
Government ;  that  I  am  presently  employed  as  a  gardener. 

That  I  am  not  now  engaged  in  any  activities  detrimental 
to  the  interest  of  the  United  States,  nor  do  I  intend  to 
engage  in  any  such  activities. 

Shinsei  Kochi 
Affiant 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
March,  1956. 

Chables  Cubni 

Notary  Public  in  and  for  the  County  of 
Los  Angeles,  State  of  California 


Filed  April  9,  1956 
Findings  of  Fact  and  Conclusions  of  Law 

This  cause  having  come  on  for  hearing  on  April  9,  1956 
on  the  motion  of  the  plaintiff,  Shinsei  Kochi,  for  a  pre¬ 
liminary  injunction  restraining  the  defendant  and  his 
agents  from  deporting  or  attempting  to  deport  the  plain¬ 
tiff,  requiring  him  to  surrender  for  deportation,  or  taking 
him  into  custody  in  connection  with  the  deportation  order 
against  him  pending  the  final  disposition  of  this  action, 
and  the  Court  having  considered  the  pleadings  and 
exhibits  herein,  together  with  the  memoranda  of  points  and 
authorities  in  support  of  and  in  opposition  to  plaintiff’s 
motion,  and  the  Court  having  heard  the  arguments  of 
counsel  for  both  sides,  now  finds  the  following  facts  and 
draws  the  following  conclusions  of  law. 

Findings  of  Fact 

1.  Plaintiff  is  an  alien  Japanese  who  first  entered  the 
United  States  in  March,  1918  without  inspection. 

2.  Plaintiff  was  served  with  a  warrant  of  deportation 
on  September  22,  1953. 
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3.  After  a  full  hearing,  at  which  plaintitf  was  present 
with  counsel  and  had  the  opportunity  to  cross-examine 
witnesses  against  him  and  present  evidence  in  his  own  be¬ 
half,  he  was  found  deportable  on  two  grounds;  (a)  that 
he  entered  the  United  States  without  inspection,  and 
(b)  he  has  been,  after  his  entry  in  March,  1918,  a  member 
of  the  Communist  Party  of  the  United  States. 

4.  On  December  28,  1954  the  Special  Inquiry  Officer 
ordered  that  the  plaintiff  be  deported. 

5.  Plaintiff  appealed  from  the  order  of  deportation  and 
on  May  12,  1955  the  Board  of  Immigration  Appeals  dis¬ 
missed  the  appeal. 

6.  On  March  9, 1956  the  Board  of  Immigration  Appeals 
denied  plaintiff’s  motion  to  dismiss  one  of  the  two  charges 
w’hich  constituted  grounds  for  his  deportation.  This 
motion  did  not  attack  the  other  independent  ground  for 
his  deportation. 

7.  On  March  16,  1956  plaintiff  was  advised  he  should 
surrender  for  deportation  on  the  afternoon  of  March  27, 
1956. 

8.  At  that  time  the  plaintiff,  the  attorney  who  repre¬ 
sented  him  throughout  the  administrative  process,  and 
others  proximately  connected  with  the  plaintiff’s  deporta¬ 
tion  proceedings,  were  in  California. 

9.  The  complaint  was  filed  in  this  District  Court  on 
March  21,  1956. 

Conclusioas  of  Law 

1.  The  order  of  May  12, 1955  by  the  Board  of  Immigra¬ 
tion  Appeals  was  a  final  order  which  was,  from  that 
moment,  reviewable  in  the  appropriate  United  States  Dis¬ 
trict  Court  serving  the  city  of  Los  Angeles,  California, 
as  well  as  the  United  States  District  Court  for  the  District 
of  Columbia. 

2.  Plaintiff’s  subsequent  motion  to  dismiss  one  of  the 
two  charges  which  constituted  grounds  for  his  deportation 
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UNITED  STATES  DISTEICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Filed  March  21,  1956 
Civil  Action  No.  1206-56 

Shinsei  Kochi,  1630  Temple  Street,  Los  Angeles, 

'  California,  Plaintiff, 

V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the 
United  States,  Department  of  Justice, 
Washington,  D.  C.,  Defenda/nt, 

Complaint  for  Review  of  Deportation  Order  and  for 

Injunctive  Relief 

'  The  plaintiff,  Shinsei  Kochi,  complaining  of  the  defend¬ 
ant,  alleges: 

1.  The  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11-305  and  11-306,  28  U.S.  Code,  section 
1331,  and  section  10  of  the  Administrative  Procedure  Act, 
5  U.S.  Code,  section  1009. 

2.  The  plaintiff  is  a  native  of  Japan.  He  now  resides 
in  the  United  States.  He  first  entered  this  country  in 
March  1918.  He  left  the  United  States  on  October  26, 
1945.  He  was  readmitted  to  the  United  States  on  January 
20,  1946,  which  was  his  last  entry. 

3.  The  defendant,  Herbert  Brownell,  Jr.,  is  the  Attorney 
General  of  the  United  States.  He  is  in  charge  of  the  ad¬ 
ministration  of  the  statutes  of  the  United  States  relating 
to  the  deportation  of  certain  classes  of  aliens.  His 
principal  office  is,  and  he  may  be  found,  in  the  District  of 
Columbia. 

4.  The  defendant,  acting  through  his  subordinates,  has 
ordered  the  plaintiff  deported  from  the  United  States 
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under  the  asserted  authority  of  the  Immigration  and 
Nationality  Act,  on  the  findings  (1)  that  the  plaintiff 
entered  the  United  States  in  1918  without  inspection,  and 
(2)  that  the  plaintiff  was,  after  entry,  a  member  of  the 
Communist  Party  of  the  United  States  in  that  he  was  found 
to  have  been  such  a  member  during  1934  and  1937  or 
1938.  The  deportation  order  has  become  final  by  virtue  of 
an  affirmance  thereof  by  the  defendant’s  subordinate 
agency,  the  Board  of  Immigration  Appeals. 

5.  Said  deportation  order  is  illegal  because  it  was  not 
supported  by  the  evidence  or  by  substantial  evidence  and 
is  based  on  unwarranted  inferences,  and  also  because  the 
claimed  entry  without  inspection  in  1918  is  not,  by  law,  a 
ground  for  deportation. 

6.  The  defendant  has  ordered  the  plaintiff  to  surrender 
on  March  27,  1956  for  deportation.  Unless  enjoined  by 
the  Court,  the  defendant  will  take  the  plaintiff  into 
custody  on  that  date  and  will  deport  him  then  or  soon 
thereafter. 

7.  The  plaintiff  is  not  a  security  risk  and  is  not  engaged 
in,  is  not  likely  to  engage  in,  and  has  no  intentions  of 
engaging  in,  activities  inimical  to  the  safety  of  the  United 
States.  During  the  deportation  proceedings  plaintiff  was 
at  large  on  administrative  bond. 

8.  By  the  aforesaid  actions  of  the  defendant,  the  plain¬ 
tiff  is  threatened  with  imminent  and  irreparable  injury  for 
which  he  has  no  adequate  remedy  at  law.  He  has  exhausted 
all  administrative  remedies. 

Wherefore,  plaintiff  demands  judgment  (1)  setting  aside 
the  deportation  order  against  him;  (2)  enjoining  the  de¬ 
fendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
with  them,  from  deporting  the  plaintff,  requiring  him  to 
surrender  for  deportation,  from  taking  or  holding  him  in 
custody  under  or  in  connection  with  the  deportation  order. 
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and  from  otherwise  molesting  him ;  and  (3)  granting  such 
other  and  further  relief  as  may  be  appropriate.  Plaintiff 
also  prays  for  a  preliminary  injunction  enjoining  the 
defendant  as  aforesaid  pending  the  trial  and  disposition 
of  this  cause,  and  for  an  appropriate  temporary  restraining 
order. 


Filed  March  23,  1956 

Motion  for  Prelisninaxy  Injunction 

'  The  plaintiff,  by  his  attorneys,  moves  the  Court  for  a 
preliminary  injunction  enjoining  and  restraining  the  de¬ 
fendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
with  them,  pending  the  final  disposition  of  this  action, 
from  deporting  or  attempting  to  deport  plaintiff,  requiring 
him  to  surrender  for  deportation,  or  taking  him  into 
custody  under  or  in  connection  with  the  deportation  order 
against  him,  or  otherwise  molesting  him. 

The  grounds  for  this  motion  are  that  unless  so  restrained 
the  defendant  will  perform  the  acts  referred  to  in  the  com¬ 
plaint  and  will  thereby  cause  the  plaintiff  irreparable 
injury. 

'  In  support  of  this  motion  plaintiff  refers  to  the  attached 
affidavit  of  Esther  Shandler. 


Affidavit  in  Support  of  Motion  for  Temporary  Restraining 
Order  and  Preliminary  Injunction 


State  of  Caufobnia 
County  of  Los  Angeles 


! 


ss: 


Esther  Shandler  being  duly  sworn  says ; 

'  I  am  one  of  the  attorneys  for  plaintiff  in  this  cause. 
I  represented  plaintiff  throughout  his  deportation  pro- 
'ceedings  and  am  well  acquainted  with  him. 
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That  on  or  about  May  12, 1955,  a  final  order  of  deporta¬ 
tion  was  entered  against  plaintiff. 

That  on  or  about  March  16,  1956,  plaintiff  received  a 
^  letter  from  Albert  Del  Guercio,  the  Officer  in  Charge  of 

»  the  Immigration  and  Naturalization  Service  in  Los 

Angeles,  making  demand  upon  plaintiff  to  surrender  him¬ 
self  for  deportation  on  Tuesday,  March  27,  1956,  at 
*■  1:00  P.M.  Pacific  Standard  Time. 

That  throughout  his  deportation  proceedings  plaintiff 
*.  was  on  administrative  bail  and  has  appeared  at  the  offices 

of  the  Immigration  and  Naturalization  Service  without 
fail  whenever  requested  by  the  Immigration  and  Natural- 
►  ization  Service. 

That  I  do  not  consider  plaintiff  to  be  a  security  risk 
^  ■  and  there  is  no  possibility  of  his  engaging  in  any  activity 
inimical  to  the  safety  of  the  United  States. 

Esther  Shandleb 
AffiaM 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  1956. 

^  Joseph  L.  Altagbn 

V  Notary  Public  in  and  for  said 

County  and  State 


Filed  April  4, 1956 

Plaintiff's  Affidavit  in  Support  of  Motion  for  Temporary 
Restraining  Order  and  Preliminary  Injunction 

State  of  Caupoenia  ) 

County  op  Los  Angeles  )  * 

Shinsei  Kochi,  being  duly  sworn,  says : 


I  am  the  plaintiff  in  this  matter;  that  I  have  resided 
in  the  United  States  continuously  since  March  1918  to  the 
present  time,  with  the  exception  of  a  nine-months’  period 


6 


which  I  spent  abroad  in  the  Service  of  the  United  States 
Government ;  that  I  am  presently  employed  as  a  gardener. 

That  I  am  not  now  engaged  in  any  activities  detrimental 
to  the  interest  of  the  United  States,  nor  do  I  intend  to 
engage  in  any  such  activities. 

Shinsei  Kochi 
Affiant 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
March,  1956. 

Charles  Cubni 

Notary  Public  in  and  for  the  County  of 
Los  Angeles,  State  of  California 


Filed  April  9,  1956 

'  Findings  of  Fad  and  Conclusions  of  Law 

'  This  cause  having  come  on  for  hearing  on  April  9,  1956 
on  the  motion  of  the  plaintiff,  Shinsei  Kochi,  for  a  pre¬ 
liminary  injunction  restraining  the  defendant  and  his 
agents  from  deporting  or  attempting  to  deport  the  plain¬ 
tiff,  requiring  him  to  surrender  for  deportation,  or  taking 
him  into  custody  in  connection  with  the  deportation  order 
against  him  pending  the  final  disposition  of  this  action, 
and  the  Court  having  considered  the  pleadings  and 
exhibits  herein,  together  with  the  memoranda  of  points  and 
authorities  in  support  of  and  in  opposition  to  plaintiff’s 
motion,  and  the  Court  having  heard  the  arguments  of 
counsel  for  both  sides,  now  finds  the  following  facts  and 
draws  the  following  conclusions  of  law. 

Findings  of  Fact 

1.  Plaintiff  is  an  alien  Japanese  who  first  entered  the 
United  States  in  March,  1918  without  inspection. 

2.  Plaintiff  was  served  with  a  warrant  of  deportation 
on  September  22,  1953. 
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3.  After  a  full  hearing,  at  which  plaintiff  was  present 
with  counsel  and  had  the  opportunity  to  cross-examine 
witnesses  against  him  and  present  evidence  in  his  own  be¬ 
half,  he  was  found  deportable  on  two  grounds:  (a)  that 
he  entered  the  United  States  without  inspection,  and 
(b)  he  has  been,  after  his  entry  in  March,  1918,  a  member 
of  the  Communist  Party  of  the  United  States. 

4.  On  December  28,  1954  the  Special  Inquiry  Officer 
ordered  that  the  plaintiff  be  deported. 

5.  Plaintiff  appealed  from  the  order  of  deportation  and 
on  May  12,  1955  the  Board  of  Immigration  Appeals  dis¬ 
missed  the  appeal. 

6.  On  March  9,  1956  the  Board  of  Immigration  Appeals 
denied  plaintiff’s  motion  to  dismiss  one  of  the  two  charges 
which  constituted  grounds  for  his  deportation.  This 
motion  did  not  attack  the  other  independent  ground  for 
his  deportation. 

7.  On  March  16,  1956  plaintiff  was  advised  he  should 
surrender  for  deportation  on  the  afternoon  of  March  27, 
1956. 

8.  At  that  time  the  plaintiff,  the  attorney  who  repre¬ 
sented  him  throughout  the  administrative  process,  and 
others  proximately  connected  with  the  plaintiff’s  deporta¬ 
tion  proceedings,  were  in  California. 

9.  The  complaint  was  filed  in  this  District  Court  on 
March  21,  1956. 

Conclu^ona  of  Law 

1.  The  order  of  May  12, 1955  by  the  Board  of  Immigra¬ 
tion  Appeals  was  a  final  order  which  was,  from  that 
moment,  reviewable  in  the  appropriate  United  States  Dis¬ 
trict  Court  serving  the  city  of  Los  Angeles,  California, 
as  well  as  the  United  States  District  Court  for  the  District 
of  Columbia. 

2.  Plaintiff’s  subsequent  motion  to  dismiss  one  of  the 
two  charges  which  constituted  grounds  for  his  deportation 


was  not  such  a  proceeding  as  would  deny  him  access  to 
the  Federal  courts  or  take  away  from  the  finality  of  the 
order  of  May  12,  1955. 

'  3.  Plaintiff  has  failed  to  show  that  this  Court,  in  its 
discretion,  should  grant  the  preliminary  relief  requested 
in  his  motion. 

4.  Plaintiff  has  failed  to  show  that  he  will  suffer 
irreparable  injury  at  the  hands  of  this  defendant  so  as  to 
move  this  Court,  in  its  discretion,  to  grant  a  motion  for 
preliminary  injunction. 

5.  Any  injury  which  may  accrue  to  the  plaintiff  herein 
would  be  due  to  the  plaintiff’s  lack  of  diligence  in  pursuing 
his  right  to  judicial  review. 

'  6.  By  balancing  the  equities  between  the  parties,  the 
Court  finds  that  the  preliminary  injunction  should  not  be 
granted  herein. 

'  F.  Dickinson  Letts 

Judge 

Dated:  April  9,  1956. 


Filed  April  9, 1956 

Order 

This  cause  having  come  on  to  be  heard  on  plaintiff’s 
motion  for  preliminary  injunction  and  the  Court  having 
considered  the  pleadings  herein,  together  with  the  exhibits, 
'  and  the  Court  having  heard  the  oral  arguments  of  the 
attorneys  for  the  plaintiff  and  defendant,  and  approved 
findings  of  fact  and  conclusions  of  law  herein,  it  is  this 
9th  day  of  April,  1956, 

Ordered  that  the  plaintiff’s  motion  for  preliminary  in¬ 
junction  herein  be  and  the  same  is  hereby  denied,  and  it  is 
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Further  Ordered  that  plaintiff’s  oral  motion  for  a  stay 
of  this  order  pending  application  to  the  Court  of  Appeals 
be  and  the  same  is  hereby  denied. 

s/  F.  Dickinson  Letts 
Judge 


Filed  April  6,  1956 

1  Motion  for  Sununary  Judgment 

Comes  now  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  moves  this  Court  for  summary  judg¬ 
ment  on  the  ground  that  there  is  no  genuine  issue  of 
material  fact  and  defendant  is  entitled  to  judgment  as  a 
matter  of  law. 

Attached  hereto  and  made  a  part  hereof  is  the  Immigra¬ 
tion  and  Naturalization  Service  File  (No.  A-4-621-837) 
relating  to  the  plaintiff  herein. 


Filed  May  18,  1956 

2  Order 

This  cause  having  come  on  to  be  heard  upon  defendant’s 
motion  for  summary  judgment  and  it  appearing  to  the 
Court  that  there  is  no  genuine  issue  of  material  fact  and 
defendant  is  entitled  to  judgment  as  a  matter  of  law,  it  is 
by  the  Court  this  18th  day  of  May,  1956, 

Ordered  that  defendant’s  motion  for  summary  judgment 
be  and  it  is  hereby  granted  with  costs  to  the  defendant. 

/s/  F.  Dickinson  Letts 
Judge 


Decision 


U.S.  DEPABTMENT  OF  JUSTICE 
BOABD  OF  IIOIIGBATION  APPEALS 

May  12,  1955 

File:  E-070930--Los  Angeles  (A-4621837) 

In  re :  Shinsei  Kochi  aka  Shinsei  Paul  Kochi 
aka  Paul  S.  Kochi 


Chabges: 

Warrant :  I  &  N  Act — ^Excludable  at  time  of  1946  entry — 

member  of  iCommunist  Party 
prior  to  entry 

I  I  &  N  Act — After  1918  entry — ^member  of 

Communist  Party  of  the  United 
States 

Lodged;  I  &  N  Act — ^Entered  without  inspection 


The  case  comes  forward  on  appeal  from  the  order  of  the 
Special  Inquiry  Officer  dated  December  28,  1954  ordering 
the  respondent  deported  on  the  second  charge  stated  in 
the  warrant  of  arrest  and  upon  the  lodged  charge. 

The  facts  are  fully  set  forth  in  the  decision  of  the  Special 
Inquiry  Officer.  The  respondent  declined  to  be  sworn  and 
refused  to  answer  any  questions  regarding  himself  other 
than  whether  or  not  he  understood  certain  questions  and 
advice.  Official  records  of  the  Immigration  Service  re¬ 
lating  to  the  respondent  in  the  form  of  statements  made 
by  him  at  the  time  of  his  registration  under  the  Alien 
Registration  Act  of  1940  at  Santa  Monica,  California  on 
November  15,  1940  are  to  the  effect  that  he  had  entered 
the  United  States  at  Calexico,  California,  on  March  11, 
,1918.  Thereafter  he  seems  to  have  resided  continuously 
in  the  United  States  until  October  26,  1945  when  he  was 
sent  to  Japan  as  a  United  States  civilian  government  em¬ 
ployee  by  the  Office  of  Strategic  Services.  He  last  entered 
'the  United  States  at  the  port  of  Portland,  Oregon,  on 
'  January  20, 1946  and  was  admitted  under  a  waiver  by  the 


Department  of  State  of  the  passport  and  applicable  visa 
requirements  to  resume  the  status  he  had  occupied  prior 
to  his  departure  from  the  United  States.  An  attempt  to 
verify  the  alleged  entry  of  the  respondent  at  Calexico,  Cali¬ 
fornia,  during  March  1918,  was  unsuccessful.  There  is  no 
record  of  his  entry  into  the  United  States  for  permanent 
residence.  The  alien  has  not  sustained  the  burden  of 
proving,  as  required  by  Section  291  of  the  Immigration 
and  Nationality  Act  that  he  is  lawfully  in  the  United 
States  and  must  be  presumed  to  be  in  the  United  States 
in  violation  of  law.  Section  241(b)  of  the  Immigration 
and  Nationality  Act  provides  that  except  as  otherwise 
specifically  provided,  the  provisions  of  that  Section  shall 
be  applicable  to  all  aliens  enumerated  in  subsection  (a) 
notwithstanding  (1)  that  any  such  alien  entered  the  United 
States  prior  to  the  date  of  enactment  of  the  Act,  or  (2) 
that  the  facts,  by  reason  of  which  any  such  alien  belongs 
to  any  of  the  classes  enumerated  in  subsection  (a) 
occurred  prior  to  the  date  of  enactment  of  this  Act.  The 
records  of  the  Service  which  have  been  unsuccessfully 
searched,  fail  to  indicate  that  the  respondent  was 
inspected  upon  the  date  of  his  entry  in  1918  nor  has  the 
respondent  brought  forth  any  evidence  to  establish  that 
he  was  inspected  and  entered  the  United  States  lawfully. 
An  “entry’’  includes  any  coming  of  an  alien  from  a 
foreign  country  into  the  United  States  whether  such 
entry  be  the  first  or  any  subsequent  one.^  G-rounds  of 
deportability  based  upon  two  different  dates  of  entry  have 
been  sustained.^  It  is  concluded  that  the  lodged  charge  is 
sustained. 

The  charge  of  deportation  predicated  upon  member¬ 
ship  in  the  Communist  Party  rests  upon  the  testimony  of 
two  witnesses.  Nick  Bakovich,  a  native  and  citizen  of 
Yugoslavia,  formerly  Montenegro,  about  72  years  of  age, 
testified  he  had  been  a  member  of  the  Communist  Party 

1  Volpe  V.  Smith,  289  US  423. 

2  United  States  ex  rel  Cireella  v.  NeeUy,  115  Fed.  Sapp.  615,  affirmed 
United  States  ex  rel  CireeUa  v.  Sahli,  216  Fed.  2nd  33. 
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of  the  United  States  in  Los  Angeles,  California  from  1934 
nntil  sometime  during  1939.  During  this  time  he  was 
custodian  of  the  Communist  Party  Headquarters  in  Los 
Angeles,  California  and  also  did  mimeograph  work  for 
the  Communist  Party  as  well  as  arranging  rooms  and 
halls  where  Communist  Party  meetings  were  to  be  held. 
The  witness  testified  that  during  1937  or  1938  a  meeting 
was  called  to  organize  a  new  unit  of  the  Japanese  group 
of  the  Communist  Party  of  the  United  States  and  that  the 
respondent  was  present  at  this  meeting.  The  witness 
testified  that  no  persons  other  than  Communist  Party 
members  were  present  at  the  meeting.  The  witness  also 
testified  that  during  the  same  year  there  were  four  or 
five  other  meetings  of  the  Communist  Party  held  by  this 
Japanese  group  in  his  room  at  which  the  respondent  was 
present  on  more  than  two  or  three  occasions.  He  also 
testified  that  during  this  period  the  respondent  called  at 
his  room  and  secured  mimeographed  material  of  the  Com¬ 
munist  Party  for  distribution  on  several  occasions.  The 
witness  was  positive  in  his  identification  of  the  respondent 
as  a  member  of  the  Communist  Party  during  the  years 
1937  and  1938. 

A  second  witness,  Shiro  Takeda,  a  native  and  citizen  of 
Japan  of  the  Japanese  race,  testified  that  he  had  been 
a  member  of  the  Communist  Party  of  the  United  States 
from  about  the  Autumn  of  1933  until  about  the  Autumn 
of  1937  at  San  Francisco,  California,  except  for  about 
the  last  ten  months  when  he  was  a  member  of  the  Com¬ 
munist  Party  of  Los  Angeles,  California.  This  witness 
had  returned  from  Japan  on  January  11,  1946  on  the 
same  ship  with  the  respondent,  and  had  seen  him  in  Japan 
during  their  stay  there  and  met  him  at  the  office  of 
Strategic  Services  in  September  of  1945  before  going  to 
Japan,  having  first  met  him  in  San  Francisco,  California 
in  1934  or  1935  at  a  meeting  of  the  United  States  Com¬ 
munist  Party.  The  witness  Takeda  testified  that  he  had 
seen  the  respondent  at  only  one  Communist  Party  meet¬ 
ing  in  San  Francisco,  California  in  1934  or  1935.  He 
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testified  that  this  meeting  was  restricted  solely  to  members 
of  the  Communist  Party  of  the  United  States.  He  indicated 
that  the  respondent  was  not  a  member  of  the  Party  in 
San  Francisco  because  he  was  not  a  resident  of  San 
Francisco.  The  witness  was  definite  in  his  identification 
of  the  respondent. 

The  testimony  of  these  two  witnesses  placing  the  'I 
respondent  at  meetings  of  the  Communist  Party  which  ; 
were  open  only  to  Communist  Party  members  establishes  j 
a  prima  facie  case  of  deportability  against  the  respondent,  j 
In  the  face  of  this  damaging  testimony  the  respondent  has“" 
declined  to  testify  and  has  claimed  the  privilege  against 
self  incrimination  under  the  Fifth  Amendment  to  the  Con¬ 
stitution.  The  silence  of  the  respondent  and  the  fact  that  [ 
he  has  chosen  to  remain  mute  in  the  face  of  the  serious  ! 
and  damaging  testimony  against  him  constitutes  evidence  , 
of  a  persuasive  nature  that  the  matters  testified  to  are 
true  and  permits  the  drawing  of  an  inference  unfavorable  i 
to  the  respondent.^  It  is  concluded  that  deportability  has  I 
been  established  upon  the  basis  of  reasonable,  substantial  '• 
and  probative  evidence  and  that  the  charge  stated  in  the 
warrant  of  arrest  and  lodged  at  the  hearing  are  sustained. 

Counsel  has  raised  a  number  of  objections  and  excep¬ 
tions  in  his  brief  and  at  oral  argument.  Some  of  these 
have  already  been  considered  and  disposed  of.  Constitu¬ 
tional  objections  raised  by  counsel  to  Section  241(a)(6) 
of  the  Immigration  and  Nationality  Act  of  1952  on  the 
ground  that  it  is  ex  post  facto,  a  bill  of  attainder,  violative 
of  due  process,  and  a  denial  of  the  guaranties  of  free 
speech  and  free  assembly,  are  not  properly  raised  during 
an  administrative  proceeding,  but  are  matters  for  decision 
by  a  Court.  We  have  already  stated  that  the  1918  entry 
may  be  considered  as  well  as  the  1946  entry  and  the  ob¬ 
jection  that  membership  in  the  Communist  Party  prior 
to  an  entry  in  1946  is  not  a  statutory  ground  for  deporta¬ 
tion  appears  to  be  irrelevant  inasmuch  as  deportation  on 

9  BUoJcumsTey  v.  Tod,  263  US  149;  Mahler  v.  Eby,  264  US  32;  Matter  of  O, 
Interim  Decision  612. 
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the  Communist  charge  is  based  upon  membership  sub¬ 
sequent  to  entry  in  1918.  We  have  already  concluded  that 
the  testimony  of  the  witnesses  coupled  with  the  unfavor¬ 
able  inference  to  be  drawn  from  the  silence  of  the 
respondent  establishes  reasonable,  substantial  and  pro¬ 
bative  evidence  of  record  to  support  the  charges  upon 
which  we  find  this  alien  subject  to  deportation. 

Counsel  has  also  raised  objections  as  to  the  denial  of 
a  fair  hearing  on  the  ground  that  the  Special  Inquiry 
Officer  is  not  an  independent  hearing  officer  and  has  not 
been  appointed  in  accordance  with  the  provisions  of  the 
Administrative  Procedure  Act.  The  procedure  relative 
to  the  conduct  of  hearings  by  a  Special  Inquiry  Officer 
pursuant  to  the  provisions  of  Section  242(b)  of  the  Im¬ 
migration  and  Nationality  Act  and  the  non-applicability 
of  the  Administrative  Procedure  Act  to  deportation  pro¬ 
ceeding  have  received  judicial  approval."*  The  substitution 
of  Special  Inquiry  Officers  was  in  accordance  with  regula¬ 
tions  and  in  view  of  the  fact  that  the  original  Special 
Inquiry  Officer  had  merely  opened  the  proceedings  and 
the  substituted  Special  Inquiry  Officer  had  conducted  a 
full  hearing  de  novo,  it  is  difficult  to  perceive  wherein 
respondent  has  been  prejudiced.  We  have  examined  the 
record  and  failed  to  discern  the  bias  and  prejudice  alleged 
by  counsel  on  the  part  of  the  Special  Inquiry  Officer.  Nor 
has  it  been  shown  in  what  manner  the  fact  that  the  wit¬ 
nesses  have  been  under  deportation  proceedings,  and  the 
fact  that  the  Special  Inquiry  Officer  and  the  Examining 
Officer  were  the  same  in  the  case  of  one  of  the  witnesses 
constitute  prejudicial  matter  and  render  the  hearing  un¬ 
fair.  Other  exceptions  raised  by  counsel  in  his  brief  we 
deem  to  be  without  substantial  merit. 


Okdbb:  It  is  ordered  that  the  appeal  be  and  the  same  is 
hereby  dismissed. 


Thos.  S.  Finncane 
ChaArman 


<  Marcello  v.  Ahrens,  212  Fed.  2nd  83  (cert,  pending) ;  Sigurdson  T. 
London,  215  Fed.  2nd  791. 
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DEPABTMENT  OF  JUSTICE 

boabd  of  boiigbation  appeals 

WASHINGTON,  D.  C, 

In  the  Deportation  Matter  of 
Shinsei  Kochi,  Respondent. 

No.  E  070  930  IB 
Motion  to  Reconsider 

The  above  named  respondent,  through  his  attorney 
Esther  Shandler,  hereby  moves  the  Board  of  Immigra¬ 
tion  Appeals  to  reconsider  its  previous  refusal  to  dismiss 
the  charge  of  entry  without  inspection  in  1918  on  the 
ground  that  respondent  is  not  deportable  on  said  charge 
since  his  nondeportable  status  was  preserved  to  him  by 
virtue  of  the  savings  clause  (Sec.  405(a)  of  the  Immigra¬ 
tion  and  Nationality  Act  of  1952. 

This  motion  is  based  on  the  attached  Memorandum  and 
all  other  records  and  files  in  this  proceeding. 

Dated:  January  18,  1956. 

Esther  Shandler 

Attorney  for  respondent 


Memorandum 


By  this  motion,  respondent  wishes  to  add  a  further  legal 
argument  to  those  heretofore  made  in  this  proceeding. 
Respondent  contends  that  the  charge  of  entry  without 
inspection  cannot  be  sustained  because  the  savings  clause 
of  the  Immigration  and  Nationality  Act  (Sec.  405a)  pre¬ 
served  his  nondeportable  status  which  existed  prior  to 
the  effective  date  of  the  1952  Act. 

While  it  is  true  that  the  dismissal  of  the  entry  without 
inspection  charge  would  still  leave  outstanding  the  charge 
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of  membership  in  the  Communist  Party  after  entry, 
respondent  requests  the  Board  to  give  its  most  serious 
attention  to  this  motion  to  the  end  of  simplifying  the  issues 
in  this  cause  when  judicial  review  is  sought.  The  granting 
of  this  motion  and  the  concomitant  dismissal  of  the  entry 
without  inspection  charge  would  thereby  be  of  mutual 
■benefit,  both  to  respondent  and  the  government. 


In  U.  S.  ex  rel  Carson  or  Carasiniti  v.  Kershner  (No. 
12361,  decided  December  17,  1955),  the  Court  of  Appeals 
for  the  Sixth  Circuit  came  to  the  same  conclusion  in  a 
case  involving  a  stowaway  who  entered  the  United  States 
in  1917.  The  court  held  that  the  relator,  having  not  been 
apprehended  for  deportation  proceedings  within  five  years, 
had  preserved  to  him  his  nondeportable  status  acquired 
under  Sec.  19(a)  of  the  Act  of  1917.  (To  the  identical 
effect,  see  United  States  ex  rel  Dominic  Sciria  v.  John  H. 
Liehmann,  decided  on  October  7, 1955,  in  the  District  Court 
for  the  Northern  District  of  Ohio). 

It  is  respondent’s  position  that  his  non-deportable  status 
on  the  ground  of  entry  without  inspection  was  preserved 
to  him  by  the  savings  clause  in  the  1952  Act,  there  being 
no  statutory  expression  of  Congressional  intent  to  deprive 
respondent  of  the  protections  accorded  him  under  the 
previous  statute. 

i  Wherefore,  respondent  respectfully  requests  that  this 
Board  reconsider  its  former  decision  dismissing  the  appeal 
on  the  charge  of  entry  without  inspection,  and  in  lieu  there¬ 
of,  sustain  respondent’s  request  that  said  charge  be 
dismissed. 

Dated:  January  18,  1956. 

Esther  Shandler 

Attorney  for  respondent 
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Interolflc*  Memorandiim 

UNITED  STATES  DEPARTMENT  OF  JUSTICE 
IMMIGRATION  AND  NATURALIZATION  SERVICE 

458  South  Spring  Street 
Los  Angeles  13,  Calif. 

File :  E  070  930  DDP  G 
Date :  January  23,  1956 

To:  The  Board  of  Immigration  Appeals,  U.  S.  Depart¬ 
ment  of  Justice,  Washington  25,  D.  C. 

From:  Acting  Officer  in  Charge,  Los  Angeles  13,  Cali¬ 
fornia 

Subject:  Shinsei  Kochi 

Forwarded  herewith  for  your  consideration  is  motion 
to  reconsider  in  the  case  of  the  above  named  alien. 

The  alien  is  not  in  detention. 

Deportation  is  not  imminent. 

Stay  of  deportation  has  been  granted  pending  your 
decision. 

The  record  file  is  (  )  in  your  possession. 

(X)  forwarded  herewith. 

(  )  in  the  Central  Office  and  will  be 

forwarded  to  you. 

EncL 

CC: 

The  filing  of  this  motion  is  believed  to  be  purely  a 
delaying  action.  In  motion  to  stay  deportation  pending 
consideration  of  the  attached  motion,  counsel  stated  that 
a  petition  for  judicial  review  was  to  be  filed.  It  is  re¬ 
quested  that  action  on  the  motion  be  expedited  as  much  as 
possible. 
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Filed  March  9, 1956 
Decision 

UNITED  STATES  DEPAETMENT  OF  JUSTICE 
BOAED  OF  IMMIGEATION  APPEALS 

Mar.  9,  1956 

i  File :  E-070930 — ^Los  Angeles 

In  the  Matter  of 

Shinsei  Kochi  aka  Shinsei  Paul  Kochi  aka  Paul  S.  Kochi 

•  ••••••••• 

On  May  12,  1955  we  dismissed  the  respondent’s  appeal 
from  the  order  of  the  special  inquiry  officer  finding  him 
deportable  on  the  grounds  stated  above.  A  motion  is  now 
made  for  dismissal  of  the  second  charge  set  forth  above. 
The  reason  for  the  request  is  a  ground  not  previously 
urged.  Counsel  is  of  the  belief  that  the  charge  of  entry 
without  inspection  cannot  be  sustained  because  the  alien 
could  not  be  deported  on  this  ground  before  the  I  &  N  Act 
as  a  statute  of  limitations  applied.  He  believes,  there¬ 
fore,  that  the  savings  clause  of  the  Act  preserved  this 
non-deportable  status. 

A  similar  contention  was  considered  in  Matter  of  A-, 
Int.  Dec.  691  we  held  that  the  savings  clause  did  not 
preserve  the  right  of  an  alien  to  remain  although  under 
the  law  previous  to  the  Immigration  and  Nationality  Act 
the  statute  of  limitations  barred  his  deportation  (Matter 
of  M-,  5  I  &  N  Dec.  642,  645;  Matter  of  A-,  Int.  Dec.  691). 

The  cases  cited  by  counsel  are  not  considered  precedents 
they  either  involve  naturalization  matter  or  the  principle 
they  stand  for  is  contested  by  the  government.  (Appeal 
was  filed  by  the  government  in  XJ.  S.  ex  rel  Dominic  Sciria 
V.  Lehman,  D.  C.  N.  D.,  Ohio  in  December  1955) 

Whether  or  not  respondent  is  deportable  on  the  ground 
that  he  entered  without  inspection,  this  record  clearly 
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establishes  his  deportahility  on  the  other  ground.  The 
motion  will  be  denied. 

Order:  It  is  ordered  that  the  motion  be  and  the  same  is 
hereby  denied. 

Thos.  S.  Finncane 
Chairmcm 


Excerpts  From  Tostiinony  in  Deportation  Hearing 

59  Examining  OflScer  to  Witness : 

Q.  Will  you  please  state  your  full,  true  and  correct  name? 
A.  Takeda,  Shiro. 

By  Special  Inquiry  OflBcer: 

Shiro  Takeda 

##•••••••• 

62  Q.  Are  you,  Mr.  Takeda,  at  the  present  time  a 
member  of  the  Communist  Party  of  the  United 
States?  A.  No. 

Q.  Have  you  ever  been  a  member  of  the  Communist 
Party  of  the  United  States?  A.  Yes,  I  have. 

Q.  When  were  you  a  member  of  the  Communist  Party 
of  the  United  States?  A.  In  autumn  of  1933  I  believe  and 
I  drop  out  from  the  Communist  Party  I  believe  in  autumn 
of  1937. 


63  Q.  Where  were  you  a  member  of  the  Communist 
Party  of  the  United  States?  A.  In  San  Francisco 
and  after  I  came  to  Los  Angeles  for  a  little  while  I  was 
a  member  of  the  Communist  Party. 

Q.  How  long  were  you  a  member  of  the  Communist 
Party  of  the  United  States  at  Los  Angeles,  CaUfomia? 
A.  About  ten  months  I  believe. 

Q.  To  what  division  or  section  of  the  Communist  Party 
were  you  assigned,  or  in  what  section  were  you  a  member 
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in  Los  Angeles,  California?  A.  I  was  in  a  Japanese  group. 
During  that  time  I  attended  meetings  at  Hollywood  once 
or  twice,  that  was  all  Americans,  they  were  discussing 
in  regard  to  the  newspaper. 


Q.  During  the  period  of  time  that  you  were  a  member 
of  the  Communist  Party  of  the  United  States  in  both 
San  Francisco  and  Los  Angeles,  California  did  you  attend 
meetings  of  that  organization?  A.  Yes,  I  attend  now  and 
then  at  the  meeting  of  the  Communist  Party  in  San 
Francisco. 

Q.  And  also  in  Los  Angeles?  A.  Yes,  as  I  previously 
state  I  attend  once  or  twice. 

64  Q.  How  often  did  you  attend  meetings  of  the  Com¬ 
munist  Party  of  the  United  States  in  San  Francisco, 
California?  A.  I  didn’t  attend  all  of  the  meetings,  how¬ 
ever,  I  did  attend  once  a  month  or  once  in  two  months. 

Q.  Where  were  these  meetings  held  that  you  attended? 
A.  Sometimes  on  First  Street,  there  was  a  small  little  hall 
they  held  meetings  there,  and  sometimes  they  held  meetings 
at  the  individual  home. 

Q.  Were  any  of  these  meetings  which  you  attended 
restricted  solely  to  members  of  the  Communist  Party  of  the 
United  States? 

«••••••••• 

AJ  By  Witness  Takeda:  That  is  correct. 


Q.  Are  you,  Mr.  Takeda,  acquainted  with  the  respondent 
in  the  proceedings  here  today  who  sits  directly  opposite 
you  at  the  table?  A.  Yes. 

Q.  By  what  name  or  names  have  you  known  him?  A. 
Kochi,  K-o-c-h-i. 

Q.  When  did  you  last  see  him,  that  is,  prior  to  today? 
A.  I  think  it  was  in  January,  1946,  he  returned  from  Japan 
on  the  same  boat  with  me. 

Q.  You  say  he  returned  to  the  United  States  from  Japan 
on  the  same  boat  with  you;  did  you  see  him  in  Japan? 


A.  Yes,  I  saw  him  at  the  camp  of  the  United  States  Army- 
hut  he  was  in  different  branch  so  I  did  not  see  him 
often. 

65  Q.  Do  you  know  his  occupation  in  Japan  at  that 
time?  A.  He  was  working  for  the  United  States 

Army. 

Q.  Was  that  during  the  period  of  time  that  you  were 
also  working  for  the  United  States  Army?  A.  Yes. 

Q.  Did  you  see  him  in  Japan  at  any  time  during  the 
period  that  you  were  working  for  the  Office  of  Strategic 
Services?  A.  Yes,  I  met  him  once  or  twice  at  the  office 
of  0.  S.  S. 

Q.  When  was  that?  A.  I  believe  it  was  in  September, 
1945. 

Q.  Do  you  know  how  he  was  employed  at  that  time? 
A.  He  was  also  working  for  the  0.  S.  S. 

Q.  When  did  you  first  become  acquainted  with  Mr. 
Kochi?  A.  I  first  met  him  in  San  Francisco  in  1934  or  ’35. 

Q.  What  were  the  circumstances  surrounding  your 
acquaintanceship  with  him  in  San  Francisco  in  1934  or 
1935?  A.  At  the  meeting  of  the  United  States  Communist 
Party. 

Q.  Where  was  this?  A.  At  Post  Street  hall  in  San 
Francisco,  California. 


66  Q.  Mr.  Takeda,  at  this  meeting  which  you  state 
took  place  at  the  Post  Street  hall  in  San  Francisco 

during  1934  or  1935  approximately  how  many  persons 
were  present?  A.  About  ten. 

Q.  Was  this  meeting  restricted  solely  to  members  of  the 
Communist  Party  of  the  United  States  to  your  knowledge? 
A-  Yes. 

67  Q.  Were  any  precautions  taken  to  assure  that  only 
members  of  the  Communist  Party  would  be  in 

attendance?  A.  I  believe  so  because  the  Organizer  advised 
that  this  meeting  is  only  for  the  members. 

Q.  Who  was  the  Organizer?  A.  I  think  Mr.  Akiya, 
A-k-i-y-a. 
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Q.  Who  did  he  advise  that  this  was  to  be  the  procedure? 
A.  Mr.  Akiya,  the  Organizer  of  the  Party. 

Q.  You  say  that  he  advised  that  this  was  to  be  a  meeting 
for  Communist  Party  members  only;  how  did  he  give  this 
advice  and  to  whom?  A.  He  contact  the  members  over  the 
telephone  and  told  them  that  they  have  a  meeting.  Q.  Did 
he  contact  you? 


A.  By  Witness  Takeda :  Yes. 

**•••••••• 

68  i  Q.  WTiat  did  he  tell  you?  A.  We  were  going  to 
have  a  meeting,  please  come. 

Q.  A  meeting  of  what?  A.  He  didn’t  say  anything  about 
what  kind  of  meeting  but  there  will  be  a  Party  meeting. 


Q.  Did  you  attend  any  other  meetings  at  which  the 
respondent  was  present,  that  is,  meetings  of  the  Com¬ 
munist  Party  of  the  United  States?  A.  No,  I  don’t  re¬ 
member  but  I  met  him  at  the  meeting  on  Post  Street, 
San  Francisco. 

Q.  Are  you  referring  now,  Mr.  Takeda,  to  the  first 
I  meeting  with  him  that  we  have  already  described? 
69  A.  Yes,  but  no  other  meeting. 

!  Q.  Did  you  speak  with  him  on  the  occasion  of  this 
meeting?  A.  I  do  not  remember,  I  might  have  talked  to 
him  regarding  the  individuals. 


Q.  Are  you  able,  Mr.  Takeda,  to  better  establish  the  date 
of  this  meeting  in  San  Francisco  at  the  Post  Street  hall; 
you  have  already  stated  1934  or  1935;  can  you  recall  the 
date  with  any  more,  closely?  A.  That  was  a  long  time 
ago  and  I  do  not  remember  exactly  but  I  believe  it  must 
be  the  latter  part  of  autumn. 

Q.  Of  what  year?  A.  1934  or  ’35  but  I  do  not  remember 
exactly. 


70  Q.  To  your  knowledge,  Mr.  Takeda,  was  the 
respondent  Mr.  Kochi  a  member  of  the  Communist 
Party  of  the  United  States  in  San  Francisco,  California 
in  the  period  of  1934  or  1935? 


A.  By  Witness  Takeda:  Mr.  Kochi  did  not  reside  in 
San  Francisco;  therefore,  he  was  not  a  member,  a  Parly 
member  in  San  Francisco  but  he  attended  the  meeting, 
therefore,  I  think  he  was  a  member  of  the  Communist 
Paxty. 


71  Counsel  Shandler  to  Witness  Takeda: 


"75  Q.  Have  you  had  any  business  with  the  Immigra¬ 
tion  and  Naturalization  Service  after  1947?  A. 
Yes,  I  have. 

Q.  What  was  the  first  date  of  this  contact  with  the  Im¬ 
migration  and  Naturalization  Service  after  1947?  A.  I 
believe  it  was  in  1948. 

Q.  And,  what  was  the  nature  of  this  communication  or 
contact  with  the  Immigration  Service?  A.  My  deportation 
case. 


77  Q.  During  those  proceedings  did  you  apply  for 
suspension  of  deportation?  A.  Yes,  I  applied  for 
suspension  of  deportation,  for  this  reason  they  gave  me 
a  hearing. 

Q.  You  mean  they  gave  you  a  hearing  other  than  your 
deportation  hearing?  A.  I  receive  a  notice  of  deportation; 
for  this  reason  I  applied  for  suspension  of  deportation; 
they  open  the  hearing  again  on  account  of  it  and  I  was 
permitted  to  remain  in  the  United  States  permanently* 


84  Q.  Are  you  under  deportation  proceedings  at  the 
present  time?  A.  Yes. 
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Q.  Have  you  had  any  hearings?  A.  Yes. 

Q.  Is  your  case  still  pending?  A.  Yes,  it  is  not  complete 
yet. 


102:  Q.  When  did  you  join  the  Communist  Party,  Mr. 

Takeda  ?  A.  I  believe  it  was  in  the  year  of  1933. 

Q.  What  month?  A.  I  don’t  remember  the  month. 

Q.  Do  you  think  it  was  in  the  winter  time?  A.  No.  I 
don’t  remember. 

Q.  Do  you  recall  whether  it  was  in  the  spring?  A.  I 
cannot  remember. 

Q.  Do  you  recall  whether  it  was  the  summer?  A.  No, 
I  cannot  recall  it. 

Q.  Do  you  recall  whether  it  was  in  the  fall?  A.  No,  I 
don’t  know. 

Q.  What  was  the  address  of  this  hall  on  Post  Street? 
A.  I  don’t  remember  the  number. 


103  Q.  Did  anybody  other  than  the  Communst  Party 
hold  meetings  there?  A.  That  I  do  not  know. 

Q.  Was  there  a  sign  on  any  of  the  doors  indicating  that 
Communist  Party  meetings  were  held  there?  A.  No. 


106  Q.  So  it  is  true,  is  it  not,  that  to  your  own 
I  knowledge,  you  do  not  know  what  Mr.  AMya  told 
people  when  he  invited  them  to  come  to  the  Communist 
Party?  A.  That  is  correct. 

•Special  Inquiry  OflScer  to  Counsel  Shandler: 

I'  presume  you  mean  by  that,  Miss  Shandler,  that  he 
doesn’t  know  what  Akiya  told  other  people  than  himself. 
Is  that  right? 

By  Counsel  Shandler: 

That  is  right. 
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107  Q.  What  was  the  topic  for  discussion  that  eveningT 
A.  I  remember  that  they  were  talMng  about  the  farm 
laborers. 

108  Q.  When  did  you  previously  attend  a  meeting,  in 
other  words,  what  was  the  approximate  time  length, 

the  period  of  time  that  you  attended  a  meeting  just  before 
this  one?  A.  I  don’t  remember.  I  very  seldom  attended 
meetings. 

Q.  How  long  after  did  you  attend  the  next  time  you 
attended  a  Communist  Party  meting,  how  long  after  this 
meeting?  A.  I  don’t  remember. 

Q.  Was  it  a  month  later?  A.  I  don’t  remember.  That 
is  about  20  years  ago.  It’s  a  long  time  ago. 

Q.  Do  you  recall  the  topic  of  discussion  of  the  meeting 
that  you  attended  after  this  meeting?  A.  I  don’t 
remember. 


Q.  What  was  the  topic  that  was  discussed  at  the  meeting 
you  attended  previous  to  the  meeting  that  you  say  Mr. 
Kochi  was  present  at?  A.  I  do  not  remember. 


131  Examining  Officer  to  Witness: 

Q.  Will  you  please  state  your  full,  true  and 
correct  name?  A. 

Nick  Bakovidi. 


132  Q.  Do  you  speak  Japanese,  Mr.  Bakovich?  A.  No. 


Q.  What  is  your  age,  Mr.  Bakovich?  A.  I  was  bom 
1883;  about  71  years  old  I  think. 


I 

133  Q.  What  is  your  occupation?  A.  I  was  coal  mine 
at  first,  then  I  was  a  constmction  man,  carpenter, 
painter,  any  kind  of  job  that  I  was  working. 

Q.  Are  you  employed  at  the  present  time?  A.  No,  I 
don’t. 
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Q.  Are  you  at  the  present  time  a  member  of  the  Com¬ 
munist  Party  of  the  United  States?  A.  No,  I  don’t. 

Q.  Have  you  at  any  time  been  a  member  of  the  Com¬ 
munist  Party  of  the  United  States?  A.  Yes. 

Q.  When  were  you  a  member  of  the  Communist  Party 
of  the  United  States?  A.  I  think  it  was  in  1934  I  was  join 
the  Communist  Party.  I  went  out  from  Communist  Party 
in  1939,  sometime  before  Christmas  I  think. 

Q.  In  what  city  or  geographical  area  were  you  a  member 
of  ^e  Communist  Party  of  the  United  States?  A.  City  of 
Los  Angeles. 


135  Q.  Are  you  acquainted  with  the  respondent  in  the 
proceedings  here  today,  the  person  who  sits  at 
Counsel’s  table?  A.  Yes. 

I Q.  WTien  did  you  first  become  acquainted  with  him? 
A.  Wlien  I  was  living  at  224,  room  307,  there  was  a  meet¬ 
ing  called  by,  to  organize  a  new  Unit  of  the  Japanese 
group. 

Q.  Do  you  recall  the  year?  A.  I  want  to  say  it  was  ’37 
or  ’38,  about  that  time  I  was  living  at  that  place. 

Q.  That  is  at  224  South  Spring  Street?  A.  Yes. 

Q.  Do  you  know  the  name  of  the  respondent?  A.  No,  I 
don’t. 

Q.  Will  you  describe  the  circumstances  of  this  first  meet¬ 
ing  while  you  were  living  at  224  South  Spring  Street? 
A.  I  think  John  Bevens  was  Assistant  Organizer  of  the 
Communist  Party  at  that  time — 


A.  By  Witness  Bakovich:  (Continuing) — he  came  to  me 
I  think  a  couple  of  days  before  this  meeting  was  held  and 
asked  me  if  I  could  find  a  place  where  this  Japanese  group 
meet  so  at  that  time  I  have  nothing  on  my  home,  I  call 
home  because  I  was  living  in  that  room;  I  said  yes; 

when  he  asked  me  could  I  find  a  place  for  this 
136  Japanese  group  to  meet,  so  that  was  the  first 
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meetiiig  that  I  was  meet  on  room  307,  224  South  Spring 
Street. 


137  Q.  How  many  persons  were  present  at  this  meet¬ 
ing?  A.  I  can’t  swear  that  it  was  seven,  or  eight, 

or  nine,  but  I  know  it  was  more  than  six  or  seven. 

Q.  What  took  place  at  this  meeting?  A.  I  was  elected, 
that  night  was  electing  officers  of  the  same  branch,  Organ¬ 
izer  and  Dues  Secretary,  I  guess. 

Q.  Was  this  election  out  of  the  attendance  at  the  meet¬ 
ing,  out  of  the  persons  who  attended  the  meeting?  A.  Yes. 

Q.  Do  you  know  whether  the  respondent  was  elected  to 
any  position?  A.  No,  I  don’t;  I  don’t  think  so. 

Q.  Could  anyone  attend  this  meeting?  A.  Not  if  he 
was  not  a  Party  member  that  meeting,  no. 

Q.  Were  any  precautions  taken  to  assure  that  only 
members  of  the  Communist  Party  would  be  in  attendance? 
A.  Yes,  Mr.  Bevens  had  all  names  and  was  a  Japanese 
young  fellow  that  speak  pretty  good  English,  interpreter 
at  all  those  meetings;  before  Bevens  was  open  this  meet¬ 
ing  there  was  a  roll  call  in  American  language  then  it  was 
the  Japanese  interpreter;  this  fellow  I  never  see  since  1940, 
I  think  it  was  1940  or  1939  I  never  see  him  since. 

Q.  Who?  A.  This  interpreter  was  at  that  time. 

Q.  Were  you  present  during  the  roll  call?  A.  Yes. 

Q.  Did  everyone  in  attendance  answer  to  the  roll  call? 
A.  Yes. 

Q.  Did  anyone  come  into  the  meeting  after  that?  A.  No. 

Q.  How  long  did  this  meeting  last?  A.  I  don’t  know,  it 
last  two  or  three  hours. 

Q.  Did  you  attend  any  other  meetings  of  the  Communist 
Party  of  the  United  States  at  which  the  respondent  was 
present?  A.  Same  time  in  same  year  there  was  four  or 
five  times  in  my  place. 

Q.  What  do  you  mean  by  your  place?  A.  The  place 
where  I  was  living,  room  307. 

138  These  meetings  then  were  held  in  your  room? 
A.  Yes,  four  or  five  times  I  said. 
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Q.  Was  the  respondent  present  at  each  of  these  meet¬ 
ings?  A.  I  wouldn’t  say  every  meeting,  no. 

Q.  At  these  four  or  five  meetings?  A.  I  would  say 
more  than  two  or  three  times,  yes. 

Q.  And,  how  many  times  was  he  present  that  you  recall 
at  meetings  held  in  your  room?  A.  About  three  times  I 
think;  if  you’re  talking  about  a  secret  meeting  now  that’s 
what  I  want  to  know  if  you  are  talking  about  a  secret 
meeting. 

Q.  What  do  you  mean  by  a  ‘‘secret  meeting”?  A.  The 
Communist  Party  have  a  rule  they  ever  call  a  secret  meet¬ 
ing  just  the  members  of  the  Communist  Party  at  those 
meetings,  then  they  have  another  meeting  that  you  could 
go  like  a  friend  to  bring  in  the  meeting. 

Q.  Then  you  are  saying  that  you  attended  about  three 
meetings  of  this  secret  category;  is  that  correct?  A.  Yes. 
'  Q.  In  your  room?  A.  In  my  room. 

Q.  And  was  the  respondent  present  on  each  of  these 
occasions?  A.  That’s  what  I  meant  when  I  said  the 
respondent  was  three  meetings. 

Q.  Were  any  precautions  taken  at  these  meetings  to 
assure  that  they  would  remain  secret,  that  only  members 
of  the  Communist  Party  would  be  present?  A.  Yes. 

'  Q.  What  was  done?  A.  First  was  roll  call  and  then 
when  he’s  answered;  quite  I  don’t  understand  how  you 
worded  the  question  what  do  you  mean  by  secret  meetings ; 
this  bunch  before  was  when  the  meeting  opened  there  was 
a  list,  John  Sevens  have  this  list,  and  was  roll  call,  then 
was  interpreter  to  those  boys  that  was  present.  Then  after 
was  the  Communist  Party  have  a  place  down  on  second 
'floor,  I  think  it  was  room  called  Workers’  Library  and 
Japanese  group  met  there  several  times,  I  could  say  it  was 
more  than  30  or  40  in  this  group. 

139  Q.  Did  you  have  any  other  duties  at  this  building 
during  the  period  of  time  that  you  were  custodian? 
A.  While  I  was  doing  you  mean  for  Communist  Party? 
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Q.  Yes?  A.  I  was  doing  all  mimeographing  for  Com¬ 
munist  Party  from  1934  to  19 — ,  till  I  was  out  of  the  Party 
yet. 

Q.  Other  than  these  meetings  that  you  have  described  as 
having  taken  place  in  your  room,  Mr.  Bakovich,  at  which 
the  respondent  was  present,  did  you  have  any  contact  with 
him?  A.  You  mean  personally? 

Q.  Yes,  other  than  at  these  meetings?  A.  I  don’t  think 
more  than  say  hello,  yes. 


Q.  What  were  you  mimeographing.  Mr.  Bakovich? 
A.  Everything  that  the  Communist  Party  was  putting  out, 
letters,  literature,  leaflets. 

140  Q.  What  did  you  do  with  this  literature  after  you 
had  mimeographed  it?  A.  Give  to  the  office,  and 
then  distributed  to  all  branches  and  units  of  the  Communist 
Party. 

Q.  Did  you  at  any  time  give  any  of  it  to  the  respondent? 
A.  Yes. 

Q.  When?  A.  I  could  say  more  than  two  or  three  times. 
Q.  Did  you  issue  any  instructions  to  him  when  you  gave 
him  this  mimeographed  material?  A.  No,  I  don’t. 

Q.  Why  did  you  give  it  to  him?  A.  Because  I  was  know 
that  he  was  a  Party  member  and  any  time  that  any  of  those 
boys  bring  it  and  I  was  know  more  than  about  six  or  seven 
at  that  time. 


Q.  During  what  period  time  did  you  give  the  respondent 
this  mimeographed  material?  A.  Ask  the  question  again, 
please. 

Q.  During  what  period  of  time  did  you  give  this  mimeo¬ 
graphed  material  to  the  respondent?  A.  I  don’t  under¬ 
stand. 

Q.  When  did  you  give  this  material  to  the  respondent? 
A.  The  time  I  was  in  room  307. 

Q.  Do  you  recall  the  year,  month  of  the  year?  A.  I 
would  be  afraid  to  set  any  date  or  year,  I  know  I  was  living 
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there,  I  was  sure  it  started  sometime  in  1937;  might  be 
’38,  I  wouldn’t — 


141  Q.  Do  you  know  what  material  you  gave  him? 

I  A.  Only  thing  I  know  that  it  was  in  the  Japanese 
language,  I  could  see  was  in  the  Japanese  language;  I 
wouldn’t  say  what  was  inside  reading  and  matter. 

Q.  Other  than  what  you  have  already  described,  Mr. 
Bakovich,  during  the  period  of  your  membership  in  the 
Communist  Party,  did  you  have  any  contact  with  the 
respondent?  A.  I  was  assigned  of  the  Communist  Party 
as  bunch  of  Japanese  workers  was  working  for  I  think  was 
called  U.  S.  Restaurants  on  Main  Street;  this  bunch  went 
out  on  strike  and  so  I  was  finishing  picket  line  and  helping 
that  bunch;  I  saw  this  worker  was  several  times  going  to 
helping  same  way  I  was  helping. 

Q.  When  was  this?  A.  Well,  you  see  I  am  going  on  the 
statement  that  again  I  don’t  say  it  was  ’38  or  ’39,  I  mean 
’37  or  ’39. 


143  Q.  Were  they  all  Japanese  in  this  group  that  were 
involved  in  the  strike?  A.  Yes. 

Q.  Do  you  know  whether  anyone  else  from  the  Com¬ 
munist  Party  had  contact  with  this  group  other  than  your¬ 
self  at  that  time?  A.  I  won’t  say  that;  I  know  I  was 
reporting  to  Bevens,  if  was  anything  wrong  then  I  was 
reporting  to  him  what  was  going  on  in  the  daytime  and 
how  many  men  I  was  sending  down  on  picket  line  and  if 
I  was  spend  a  few  dollars  for  lunch  and  things  like  that, 
and  I  was  also  reporting  those  things  to  John  Bevens. 

Q.  Did  you  send  the  respondent  down  to  the  picket  line? 
A.  You  mean  Japanese,  no,  no  I  don’t. 

Q.  Do  you  know  where  the  respondent  was  employed  at 
that  time  during  the  period  that  you  knew  him?  A.  No,  I 
don’t. 
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160  Special  Inqniry  Officer  to  Witness  Bakovich: 

Q.  Mr.  Bakovich,  have  you  been  ordered  deported? 
A.  Yes. 

•  ••••••••• 

163  Counsel  Shandler  to  Witness  Bakovich: 


164  Q.  I  believe  you  indicated  just  previously  that  you 
have  filed  an  application  for  suspension  of  deporta¬ 
tion;  is  that  correct?  A.  That^s  correct. 


Q.  Has  your  application  for  suspension  of  deportation 
been  acted  on?  A.  Yes. 

Q.  Were  you  given  suspension  of  deportation?  A.  Only 
thing  I  know  now  this  application  gone  to  the  United 
States  Congress  if  I  be  deported  or  not;  that’s  as  much 
I  know  about  it. 

Q.  You  say  your  application  for  suspension  is  going  to 
the  United  States  Congress?  A.  That’s  right. 

Q.  When  did  you  find  this  out?  A.  About  sometime  last 
month. 

•  ••••••••• 

166  Q.  What  was  your  next  contact  with  the  Immigra¬ 
tion  Service  after  you  were  served  with  the  warrant 

of  arrest?  A.  I  think  it  was  sometime  in  ld53, 1  don’t  re¬ 
member  exactly  when  it  was ;  I  know  they  deny  my  appeal 
that  I  be  deported;  I  volunteer  and  come  here  to  tell  them 
what  I  know  about  the  Communist  Party. 

Q.  After  the  Board  dismissed  your  appeal?  A.  That’s 
right. 

Q.  Who  did  you  see  at  that  time?  A.  I  think  Mr.  Lindley 
at  that  time. 

167  Q.  Did  you  come  straight  to  Mr.  Lindley  at  that 
time?  A.  On  my  own,  volunteered,  I  came  here  and 

told  him  I  tell  him  anything  that  I  know  I  tell  him  about 
the  Communist  Party. 

Q.  This  was  because  you  didn’t  want  to  leave  this 
country,  wasn’t  it?  A.  Well,  if  you  want  to  call  that,  yes. 
Q.  Well,  would  you  call  it  anything  else?  A.  I  won’t,  no. 


32 


Q.  At  the  time  that  you  went  to  Mr.  Lindley  and 
volunteered  to  give  him  the  information  that  you  had  did 
he  say  that  he  could  help  you  to  keep  you  here?  A.  To 
see  if  I  could  find  out  something  about  that  law. 

Q.  You  found  out  about  the  suspension  that  you  could 
file  an  application;  is  that  what  you  mean?  A.  That’s 
right ;  that  I  could  file  application  if  I  could  for  ten  years, 
so  I  started  to  do  it. 

Q.  Did  you  make  a  motion  to  reopen  your  deportation 
hearing?  A.  I  don’t  make  a  motion  hut  I  ask  for  a 
hearing. 

Q.  It’s  the  same  thing?  A.  Well,  then  I  did. 

Q.  And,  your  deportation  hearings  were  reopened  after 
that  time;  is  that  correct?  A.  That’s  right. 

*••••••••• 

184  Q.  Either  July  or  August  of  ’43  you  came  back 
to  L.A.;  and  what  did  you  do  then?  A.  I  got  a 

Job  here  in  Los  Angeles. 

Q.  Doing  what?  A.  Washing  dishes,  mopping  floors. 
Q.  In  a  restaurant?  A.  That’s  right. 

Q.  How  long  did  you  work  there?  A.  To  1948  I  be¬ 
lieve,  not  all  the  time  but  I  was,  I  know  I  work  from  1943 
to  1946. 

Q.  In  one  place?  A.  One  place,  yes,  I  come  back  I 
w’-ent  a  couple  of  months  fooled  around  and  came  back  and 
worked  till  I  get  hurt. 

•  ••••••••• 

185  Q.  And  how  long  did  you  work  there  from  July 
I  or  August  of  1946?  A.  I  worked  to  1948,  June  19th. 
Q.  To  June  19,  1948?  A.  That’s  right. 

Q.  You  remember  that  date  because  you  were  hurt;  is 
that  right?  A.  Yes. 

Q.  Were  you  hurt  at  the  cafeteria?  A.  Yes. 

Q.  In  what  way  were  you  injured,  I  mean  did  you  fall? 
A.  Yes,  I  fall  down  about  30  feet. 

Q.  About  30  feet;  have  you  worked  since  that  time? 
A.  No. 
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Q.  This  is  June  of  1948?  A.  That’s  right,  six  years 
pretty  soon. 

Q.  I  notice  that  you  are  still  disabled;  is  this  disability 
from  that  fall?  A.  That’s  right. 


186  Q.  What  are  you  living  on  now?  A.  I  am  living 
on? 

Q.  Do  you  have  any  income  now?  A.  I  got  $45.00 
Social  Security,  not  quite  $45.00. 

Q.  And  that’s  what  you’re  living  on?  A.  Yes. 

Q.  Do  you  have  any  other  income?  A.  No,  I  got  a  few 
dollars. 


196  Q.  You  say  that  when  you  had  a  meeting  in  your 
room  you  used  to  bring  in  folding  chairs;  is  that 
right?  A.  Folding  chairs,  yes. 

Q.  And,  at  the  end  of  the  meeting  you  would  take  the 
folding  chairs  out  and  pile  them  up  outside  your  door  in 
the  hallway?  A.  Outside  the  door. 


204  Q.  In  1938.  Now,  when  the  Japanese  people  met 
in  your  room  how  many  people  met,  the  first  time? 
A.  I  think  it  was  about,  I  won’t  say  there  was  ten  but  I 
won’t  say,  I  think  it  was  eight  or  nine;  it  was  a  small 
group  and  I  know  that  much  first. 

Q.  Did  you  set  the  chairs  up  for  that  meeting?  A.  Yes. 
Q.  Do  you  remember  how  many  chairs  you  set  up?  A. 
If  I  remember  how  many  chairs  I  put  up  then  I  remember 
how  many  people. 


Q.  And,  do  you  recall  how  many  chairs  you  put  in  these 
lines?  A.  About  six. 

205  Q.  About  six  in  each  line?  Or  about  six  all  to¬ 
gether?  A.  I  think  six  together. 

Q.  Six  chairs  all  together?  A.  I  think  it  was  six,  either 
six  or  either  four,  I  don’t  know  which  hall  I  was  using. 


34 


Q.  Did  you  put  up  one  row  or  two  rows  of  those  six? 
A.  I  won^t  say;  if  I  know  it  was  a  small  group  then  I 
just  put  up  a  few  chairs. 

Q.  You  don’t  remember  how  many  you  put  up  this  par¬ 
ticular  night?  A.  You  mean  chairs? 

Q.  Yes.  A.  There  was  quite  a  few  chairs. 

'  Q.  There  were  quite  a  few  chairs,  you  say?  A.  Yes. 

Q.  About  how  many,  do  you  recall?  A.  0,  about  a 
dozen  probably. 

Q.  You  think  you  set  up  about  a  dozen  chairs  that  night? 
A.  I  won’t  say,  just  put  one  against  the  other,  the  chairs 
stand  against  the  wall. 

'  Q.  Well,  do  you  remember  how  many  chairs  you  set 
up  that  night?  A.  I  won’t  say,  I  don’t  know  exactly. 


207  Q.  How  many  meetings  of  the  Japanese  group  met 
'  in  your  room?  A.  I  think  I  made  a  statement  to 
you  before  more  than  two  or  three  times. 

Q.  They  met  more  than  two  or  three  times?  A.  That’s 
right 

Q.  But  you  only  sat  in  about  two  times?  A.  Two  times. 


Q.  Wasn’t  it  a  fact  that  the  Communist  Party  allowed 
people  to  attend  meetings  that  they  were  interested  in 
getting  to  join  the  Communist  Party  to  see  what  it  was 
like?  A.  I  think  that  if  you,  sometime  1936  if  it  was  a 
Party  member  in  good  standing  he  have  a  right  to  bring 
friend  to  attend  any  meeting  of  the  Communist  Party. 

Q.  And  this  was  true  from  1936  on?  A.  Sometime  from 
1936,  it  was  started  ’37,  ’36. 


209  Q.  Who  lead  the  group  the  first  night?  A.  John 
Bevins. 

Q.  Was  John  Bevins  present  at  the  second  meeting? 
A.  Yes,  both  meetings. 
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Q.  But  he  did  not  lead  the  second  meeting?  A.  No; 
we  was  know  everyone  that  join  the  Communist  Party  that 
was  a  Party  Member. 

Q.  How  did  you  know?  A.  Because  there  was  a  roll 
call. 

Q.  Isn’t  it  possible  for  a  roll  call  to  include  all  people 
who  were,  planned  to  be  present  whether  or  not  they  were 
members  of  the  Communist  Party?  A.  No,  not  at  those 
two  meetings. 

Q.  How  do  you  know?  A.  We  never  use  that  roll  call 
out  of  the  Communist  Party,  we  only  use  roll  call  on  mem¬ 
bers  of  the  Communist  Party. 

Q.  And  you  would  never  use  them  for  guests  who  were 
present?  A.  No,  we  don’t  use  those  names,  we  don’t  read 
them  out  at  all. 

Q.  Do  you  recall  the  names  that  were  read  out  that  night? 
A.  Who? 

Q.  Do  you  remember  the  names  that  were  called  out 
that  night?  A.  Yes,  that  night,  I  remember. 

Q.  Do  you  remember  the  names  that  were  called?  A. 
You  mean  remember  now. 

Q.  Yes.  A.  No,  I  won’t  say  I  do. 

210  Q.  Do  you  know  that  this  man’s  name  was  called? 

A.  Yes. 

Q.  How  do  you  know?  A.  I  saw  him  just  like  I  see 
him  now. 

Q.  You  don’t  remember  his  name?  A.  No.  I  don’t. 

Q.  How  do  you  know  his  name  was  called;  you  don’t 
know  do  you?  A.  Because  he  answer. 

Q.  You  remember  that  he  answered?  A.  Yes,  I  do. 


216  Q.  Mr.  Bakovich,  you  mentioned  at  the  last  time 
that  you  suffered  an  accident  in  1938  or  1939;  is 
that  correct?  A.  Yes. 

Q.  What  kind  of  an  accident  was  it?  A.  Well,  I  was 
walking  across  the  street,  a  car  come  along  threw  me 
over  the — 


Q.  Threw  you  over  the  what?  A.  Knocked  me  over. 

Q.  I  believe  you  testified  that  you  were  in  the  hospital 
for  some  twelve  days  at  that  time?  A.  Something  like 
that,  yes. 


217  Q.  Do  you  recall  whether  the  doctor  told  you  you 
had  a  concussion?  A.  Truth  is  no,  I  can’t. 

Q.  You  can’t  recall?  A.  I  can’t  recall  whether  it  was 
concussion,  brains  injury  or  anything,  I  know  I  was  feel 
all  right  and  I  told  him  I  want  to  go. 

222  Q.  Mr.  Bakovich,  how  many  times  have  you  been 
arrested?  A.  Truth  is  I  can’t  tell  you;  I  know  I 

was  arrested  three  or  four  times  as  far  as  I  was  know;  I 
don’t  know  if  it  was  three  or  if  it  was  four. 

Q.  Were  these  arrests  in  Los  Angeles?  A.  Was  two  in 
Los  Angeles,  I  know  that. 

'  Q.  Do  you  recall  any  arrests  outside  of  Los  Angeles? 
A.  Yes. 

'  Q.  Where  was  that?  A.  State  of  Washington. 

'  Q.  Washington;  And  what  was  the  date  of  the  arrest 
in  Washington?  A.  I  wouldn’t  know. 

Q.  Was  it  before  you  came  to  Los  Angeles  for  your  per¬ 
manent  residence?  A.  Yes. 

223  Q.  And,  what  were  the  dates  of  your  Los  Angeles 
arrests?  A.  Well,  I  think  the  first  one  was  around 

I  don’t  know  if  it  was  in  ’37  or  was  in  ’36,  last  one  was 
somewhere  around  ’39  I  think. 

Q.  The  first  one  was  either  in  1936  or  1937 ;  is  that  cor¬ 
rect?  A.  Yeh,  I  think  that’s — 

'  Q.  That’s  what  you  said?  A.  Yeh. 

Q.  And  the  second  one  was  about  1939?  A.  Somewhere 
’39. 

Q.  And  you  don’t  remember  the  date  of  the  Washington 
arrest?  A.  No,  I  don’t;  I  know  it  was  after  1916,  that’s 
all. 
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Q.  What  was  your  first  arrest  for? 

224  Q.  In  Washington?  A.  Drinking. 

Q.  And  your  second  ?  A.  Drinking. 

Q.  And  your  third?  A.  Drinking. 

Q.  By  “drinking’’  I  assume  you  mean  that  you  were 
arrested  for  intoxication;  is  that  correct?  A.  Intoxication 
and  disturbing  the  peace,  whatever  the  charge  on,  I  always 
say  I’m  guilty,  what  they  give  to  me  then  I  stand  up. 

225  Q.  Well,  I  don’t  understand  your  answer  but  be 
that  as  it  may.  At  that  meeting  where  you  claim  you 

heard  respondent  answer  in  response  to  a  roll  call  question, 
where  was  the  respondent  sitting  at  that  time;  was  he  sit¬ 
ting  in  a  first  row  or  in  a  second  row  or  didn’t  you  have 
rows?  A.  Yes,  we  have  rows. 

Q.  What  TOW  was  he  sitting  on,  do  you  recall?  A.  I 
won’t  say. 

Q.  You  don’t  recall.  Do  you  recall  what  clothes  he  was 
wearing?  A.  No.  I  won’t. 

Q.  Do  you  recall  what  language  he  answered  the  ques¬ 
tion  in?  A.  No,  I  won’t. 

•  ••••••••• 

Q.  Did  you  see  the  roll  call  list  yourself  with  your  own 
eyes?  A.  Yes. 

Q.  What  kind  of  paper  was  it  on?  A.  I  won’t  know  what 
color  paper;  I  believe  most  of  it  was  white,  10x8, 
10x12. 

226  Q.  Well,  I’m  talking  about  a  specific  piece  of 
paper,  I’m  not  talking  about  the  paper  you  used  in 

your  business.  Do  you  recall  whether  the  names  were 
written  on  or  typewritten  on?  A.  No,  it  was  written  by 
the  pencil. 

•  ••••••#•• 
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227  Q.  Now,  do  you  recall  whether  it  was  written  in 
ink  or  pencil?  A.  I  won’t  say. 

•  ••••••••• 

233  Q.  Do  you  recall  the  name  of  the  respondent  in 
this  case?  A.  No. 

Q.  Would  you  describe  him,  please,  as  he  looks  to  you 
at  the  present  time;  you’ve  been  sitting  across  from  him 
all  morning;  would  you  describe  what  he  looks  like?  A. 
He  looks  to  me  like  a  human  being,  just  like  another  human 
being,  yes. 

Q.  Do  you  recall  what  color  complexion  he  has?  A.  I 
won’t. 

Q.  Do  you  recall  the  color  of  his  hair?  A.  No,  I  won’t. 

'  Q.  Do  you  recall  the  color  of  his  eyes?  A.  No,  I  don’t. 
Q.  Do  you  recall  any  distinguishing  marks  on  his  face? 
A.  No,  I  don’t,  but  I  don’t  look  for. 

Q.  Do  you  recall  whether  or  not  he  wears  glasses?  A. 
No,  I  don’t. 

Q.  Do  you  recall  what  color  his  suit  is?  A.  No,  I  don’t. 

'  Q.  And  you  remember  that  he  answered  present  almost 
twenty  years  ago  at  a  meeting;  is  that  correct?  A.  That’s 
correct. 

246  By  Counsel  Shandler: 

•  ••••••••• 

Secondly,  I  would  like  to  introduce  into  evidence  a  cer¬ 
tified  copy  of  a  transcript  of  record  in  the  case  of  the 
People  of  the  State  of  California  v.  Nick  Bakovich,  Muni¬ 
cipal  Court  No.  025,113,  dated  November  26,  1939,  showing 
that  the  said  Nick  Bakovich  pleaded  guilty  to  a  misde¬ 
meanor,  to  wit ;  Intoxication,  and  that  he  was  fined  in  the 
sum  of  $10.00  or  imprisoned — strike  that — or  to  be  im¬ 
prisoned  in  the  City  Jail  for  two  days.  The  transcript 
shows  that  he  paid  the  fine.  The  purpose  of  introducing 
that  transcript  of  record  is  to  controvert  the  testimony  of 
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the  witness  Bakovich  as  set  forth  on  Page  237,  whereby 
he  denied  being  arrested  on  November  26,  1939. 


247  By  Special  Inquiry  Officer: 

Very  well,  the  document  is  marked  Exhibit  7  of  the  rec¬ 
ord  and  will  be  considered  for  what  it  is  worth  in  arriving 
at  a  decision. 


251  Counsel  Shandler  to  Witness: 

Q.  What  is  your  name,  please?  A.  Mrs.  Helen  HalL 
Q.  And  what  is  your  occupation?  A.  I  am  Senior  Hos¬ 
pital  Registrar  at  the  County  Hospital. 

Special  Inquiry  Office  to  Witness  Hall : 

Q.  That’s  Los  Angeles  County  General  Hospital?  A. 
That  is  true. 

Counsel  Shandler  to  Witness  Hall: 

Q.  And  in  such  capacity  do  you  have  charge  of  the  rec¬ 
ords  of  said  hospital?  A.  Yes,  I  do. 


253  Q.  Do  you  have  in  your  possession,  Mrs.  Hall,  the 
hospital  records  for  one  Nick  Bakovich?  A.  Yes,  I 
do,  known  as  Nicholas  in  this  record. 

Q.  Thank  you.  Now,  do  you  have  in  the  record  that  is 
before  you  at  this  time  any  records  pertaining  to  an  ac¬ 
cident  which  occurred  in  the  years  1938  or  1939?  A.  Yes, 
Ido. 

Q.  And  what  is  the  date  of  that  accident?  A.  The  rec¬ 
ord  indicates  that  the  accident  occurred — ^well,  he  was  ad¬ 
mitted  to  the  Los  Angeles  County  General  Hospital  Febru¬ 
ary  3,  at  4:06  A.M.  I  have — ^he  was  admitted  from  the 
Georgia  Street  Receiving  Hospital. 
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Q.  Is  there  a  description  of  the  accident?  A.  No,  other 
than  Auto  v.  Pedestrian. 

255  Q.  Now,  what  are  the  nature  of  the  documents  that 
you  have  from  the  General  Hospital  itself?  A.  The 
record  of  his  medical  examination  and  treatment. 

Q.  Well,  would  you  read  those,  please? 

Special  Inquiry  Officer  to  Counsel  Shandler: 

No,  now  will  you  ask  her  what  you  want  to  know  from 
them,  will  you? 

By  Counsel  Shandler: 

Well,  I  would  like  to  know  what  the  diagnosis  was  and 
what  the  treatment  was. 

By  Special  Inquiry  Officer: 

All  right. 

By  Witness  Hall : 

The  diagnosis  was  fracture  of  skull,  depressed,  com¬ 
pound,  laceration  of  scalp  and  cerebral  concussion.  Now, 
is  it  specific  medication  that  you  want  or  surgery  in  the 
manner  of  treatment? 

Counsel  Shandler  to  Witness  Hall: 

Q.  Yes,  his  entire  treatment. 

!  Special  Inquiry  Officer  to  Witness  Hall: 

!  Well,  will  you  just  tell  us  what  happened  to  him,  Mrs. 
Hall,  please. 

By  Witness  Hall : 

I  The  patient  refused  surgery.  He  was  discharged,  further 
hospital  not  recommended  on  account  of  his  refusal  to 
accept  treatment  that  was  recommended. 
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Q.  Was  any  treatment  other  than  surgery  recommended! 
A.  He  received  routine  ward  care  with  soft  diet,  seconal, 
aspirin,  elevation  of  head  with  ice  caps,  tetanus  anti-toxin 
and  the  sutures  were  removed  from  his  scalp  and  I  be¬ 
lieve  that  was  all  other  than  routine  ward  care,  soft  diet 
and  so  forth. 

256  Q.  Other  than  the  routine  care,  surgery  was  the 
only  treatment  that  was  recommended  by  the 
doctors?  A.  There  was,  if  you  would  like  this  in  the  rec¬ 
ord,  a  report  of  the  X-ray  taken  which  showed  a  markedly 
depressed  hammer  tjTpe  fracture  of  the  left  frontal  region, 
anterior  to  the  mid-portion  of  the  frontal  suture.  Did 
you  wish  the  period  of  hospitalization? 

Q.  Yes,  please.  A.  The  patient  left  the  hospital  on 
February  9, 1939. 

Q.  What  was  the  date  of  entry?  A.  February  3. 


258  Special  Inquiry  Officer  to  Respondent: 

Q.  Mr.  Kochi«  will  you  raise  your  right  hand  and  be 
sworn.  Do  you  solemnly  swear  that  your  testimony  in  this 
proceeding  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  so  help  you  Ood?  A.  I  do. 

259  Q.  You  have  heard  the  testimony  here  of  the  wit¬ 
nesses  in  your  case.  Have  you  any  comment  on  that 

testimony? 

By  Counsel  Shandler : 

I  advise  my  client  to  refuse  that  question  on  the  grounds 
of  the  Fifth  Amendment. 

Special  Inquiry  Officer  to  Counsel  Shandler; 

He  will  have  to  claim  his  own  privilege.  You  may  ad¬ 
vise  him,  if  you  wish.  We  will  take  a  short  recess  if  you 
want  to. 
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By  Counsel  Shandler : 

I  would  like  the  interpreter  to  tell  him  that. 

'  Special  Inquiry  Officer  to  Counsel  Shandler: 

Very  well. 

!  By  Eespondent  (Through  interpreter) : 

A.  I  take  the  advice  of  my  counsel. 

Special  Inquirj’”  Officer  to  Respondent: 

Q.  In  other  words  you  refuse  to  answer  the  question  on 
the  grounds  that  such  answer  might  incriminate  you  and 
claim  the  privilege  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States,  is  that  correct?  A.  That 
is  correct. 


260  Q.  Mr.  Kochi,  are  you  a  member  of  the  Com¬ 
munist  Party  of  the  United  States  or  of  any  other 

state? 

By  Counsel  Shandler: 

I  give  my  client  the  same  advice. 

By  Respondent : 

i  A.  I  will  take  advice  of  my  counsel. 

Examining  Officer  to  Respondent : 

Q.  Have  you  ever  been  a  member  of  the  Communist 
Party  of  the  United  States  or  of  any  foreign  state?  A. 
The  same  answer. 
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This  is  our  reply  to  Mr,  Gasch’s  letters  of  January  29,  1958 
responding  to  the  Cleric’s  letters  of  December  17,  1957,  regarding  the 
above  cases.  We  are  subaitting  one  reply  although  two  divisions  of  the 
Court  are  involved,  because  our  corments  are  applicable  to  both  sets  of 
cases. 


Ramirez-SflTse,  Estrada.-Sa.lagar,  Grondahl,  Peyro 


Mr,  Gasch  states  that  these  four  cases,  involving  five  aK)ellants, 

— sfaouiu  be  receaiglderad  ~admlJiJstratlveiyniir~the~IIgit  of  Rowoldt,  and  '  “ 

that  the  Service  has  filed  with  the  Board  of  Immigration  Appeals  motions 
to  reopen  and  for  reconsideration.  We  concur  in  the  view  that  adminis¬ 
trative  reconsideration  is  appropriate.  Accordingly,  we  believe  that  the 
Court  should  withhold  action  on  these  cases  until  the  Board  of  ImmigratiOTt 
Appeals  acts,  at  which  time  the  government  will,  as  Mr,  Gasch  points  out, 
fils  suggestions  of  mootness  and  ^^propriate  motions. 


Hedge 


Mr,  Gasch  atatee ■  that  ■  \ f> Mm  appi8agBDgTfff*t1ga'  eaSa  vin to 
answer  the  questions  asked  at  the  previous  suspension  hearing  regarding 
his  present  attitude  and  position  toward  the  Coomunist  Party  and  the 
world  Camnunist  movement,  the  government  will  proo^jtly  file  a  motion  with 


the  Court  to  remand  the  case  to  the  District  Court  with  directions  to 

i 

remand  to  the  Board  of  Dnmigration  Appeals,  in  order  that  the  suspension 

i 

proceeding  may  be  re(^>ened. 

On  February  7*  1958,  we  wrote  Mr  .  Gasch  that  appellant  |  agrees  to 

! 

answer  the  questions  referred  to.  Accordingly,  we  assume  that  Mr.  Gasch 


will  in  the  near  future  file  his  motion  to  remand,  and  that  ithe  case  will 


thus  be  disposed  of  in  this  Court 


Chemer.  Larson.  Martinez.  Kochi.  Carlisle 


below  sustaining  the  deportations  should  be  vacated  with  directions  that 

I 

the  District  Court  remand  the  cases  to  the  Immigration  and  Naturalization 


in  the  li^t  of  Rowoldt 


It  is  apparent  that  aU  these  cases  must  now  be  appraided  in  the 
light  of  Rowoldt.  These  appraisals  should  be  made  at  the  addiinistrative 

level  before  the  cases  are  ripe  for  review  by  this  Court  or  ^he  District 

I 

Court.  Otherwise  the  administrative  agency  charged  by  law  yi^th  wAirfwg  the 
primary  determination  has  not  fulfilled  its  function,  and  th|e  courts, 
instead  of  judicially  reviewing  administrative  action,  will  |bo  exercising 
the  administrative  function  of  initial  decision.  Furthemoi|e,  since  the 

judicial  review  is  on  the  admiaistfativer'record,  the  only  way  of  allowing 

! 

new  evidence  to  illuminate  application  of  Rowoldt  is  to  rems^  to  the 


It  is  not  conpatible  with  the  fair  administration  of  juistice  for 

i 

the  government  on  the  one  hand  to  ask  that  four  cases  should  i  be  adminis¬ 
tratively  redetermined  and  on  the  other  to  ask  that  this  Coui*t  affirm 

I 

the  other  cases.  In  the  four  cases  which  will  be  remanded  pusrsuant  to 

■| 

the  government's  request,  the  government  will  have  an  opportunity  to 
iiqprove  its  case  in  the  H.ght  of  Rowoldt  by  introducing  further  evidence 
on  the  nature  of  the  claimed  menibershlp.  But  in  the  other  c4ses,  the 
government  seeks  to  deny  the  appellants  the  opportunity  to  iaiprove  their 
cases  in  the  light  of  Rowoldt.  I 

— O*  -  I 

The  government  seems  to  take  the  position  that  Rowoldt  is  not 


applicable  unless  there  is  "eocculpaiory  evid^ce  or  claims  regardihg 
membership.  We  believe  that  this  is  not  a  correct  view  of  Bowoidt.  and 


as  ‘we  show  below^.it  is  not  the  view  of  the  Board  of  Lmnigration  Ai^als 
In  any  event,  a  remand  to  the  Service  would  enable  the  introduction  Of 


Grondahls,  idiich  the  government  proposes  should  be  remanded,’  while  there 
was  excul^tory  evidence  in  the  case  of  Martinez,  iprtiich  the  government 
asks  to  have  affirmed. 


In  each  of  the  four  cases  which  the  government  agrees  should  be 
remanded,  the  Immigration  Service  has  filed  with  the  Board  of  Immigration 
Appeals  a  motion  vrtiich  recites  that  the  case  should  be  reopened  because, 
"On  the  basis  of  available  information  it  is  possible  that  the  case  will 
fall  within  the  rule  laid  down  in  Rowoldt  v.  Perfetto,  decided  by  the 
Siqjreme  Court  on  December  9,  1957."  Since  the  same  recitation  can  be 


all  should  be  remanded  for 


i^pellants  are  entitled  to  have  the  Immigration  Service  give  a 
quasi- judicial  consideration  to  the  application  of  Rowoldt  to  their 
cases.  The  concession  by  the  United  States  Attorney  that  some  of  the 
cases  may  be  covered  by  Rowoldt  and  his  argument  that  others  are  not,  are 
presented  from  the  viewpoint  of  an  adversary  in  litigation.  Naturally, 
such  an  approach  will  produce  different  results  from  that  idiich  can  be 
eaqpected  from  the  Board  of  Inmigration  Appeals  acting  as  a  quasi¬ 
judicial  body.  The  Board  has  shown  that  its  view  of  the  Rowoldt  stand¬ 
ards  is  very  different  frm  that  of  the  United  States  Attorney. 

In  M^ter  of  G..  A-52A7774,  decided  January  3,  195S,  the  Board  stated 

"Proceedings  will  be  reopened.  We  believe  the  record  estab¬ 
lishes  that  the  respondent  had  been  a  member  of  the  Ccranamist 
Party  from  1931  to  1936.  However,  the  case  was  tried  prior  to 
the  decision  of  the  Supreme  CoTirt  in  Rowoldt  v.  Perfetto. 

December  9,  1957,  26  L.  Week  Z»034,  revealing  that  proof  of 
voluntary  membership  in  the  Communist  Party  cannot  create 
liability  to  deportation  unless  it  is  accon^ianied  with  proof 
that  the  affiliation  of  the  alien  member  was  with  political 
lii5>lications.  The  necessity  for  the  existence  of  political 
dnqplications  was  not  clear  to  administrative  authorities  prior 
to  this  decision  (Matter  of  A-.  6  I  &  N  Dec.  524.  531).  No 


I 


attend  was  made  to  establish  this  factor  at  the  instwt 
hearing*  (The  evidence  that  respondent  received  a  neirs- 
ps^r  published  hj  the  Communist  Party  and  that  this  j^taper 
followed  the  political  line  of  the  Comnunist  Party  of  |  the 
United  States  (p.  23)  or  the  fact  that  respondent  att^ed  a 
Communist  Party  school  operated  for  the  purpose  of  instructing 
its  students  on  the  manner  in  which  Communist  Party  a<^vlties  - 
should  be  carried  on  in  trade  unions^  would  not  necesSarily 
seem  to  meet  the  test  that  ^meaningful  association  *  be  estab¬ 
lished  by  ^solidity  of  proof*.)  Wo  shall  therefore  oSder  re¬ 
opening  of  the  proceedings  so  that  the  nature  of  respondent's 
membership  may  be  established.”  i 

1 

ThuSy  ccmtrary  to  the  United  States  Attomey*s  letter*  |  the  Board 

I 

recognised:  (1)  It  is  necessary  to  reopen  idiere  the  case  was  i  tried 

before  Rowoldt  in  order  that  it  may  be  detennined  if  Rowoldt  applies ; 

I 

(2)  the  burden  of  proving  that  membership  was  more  than  nomii^  is  on 
the  Service;  (3)  the  absence  of  an  "exculpatory”  eoqplanation  |by  the  alien 

I 

of  membership  does  not  make  Rowoldt  inapplicable;  and  (4)  Utility  to 
deportation  requires  proof  that  the  membership  was  with  political  ijspll- 


In  Brownell  v.  Anaalone.  No.  13*522*  decided  February  1^*  1958*  this 

I  ■ 

Coiurt  stated:  "Before  we  would  allow  isposition  of  so  harsh  ^  sanction  as 

deportati<xi  —  especially  after  35  years  of  residence  —  we  would  require 

i 

an  unanbigttous  record  idiich  discloses  clearly  a  properly  supjported  basis 

j 

for  present  deportation.  See  Rowoldt  v.  Perfetto,  26  U.  S.  L.  We^  4C^* 

j 

4035  (Sip.  Ct.  Dec.  9*  1957).**  These  cases*  having  been  tri^  before  the 

I 

Rowoldt  principles  were  known*  have  ambigiiKwe  -records*-  and  a^1  the - 

appellants  have  long  periods  of  residence. 

In  the  Kochi  case*  as  Kr.  Gasch  points  out*  the  appellant  was  ordered 

j  ■ 

deported  on  two  grounds:  past  Comnunist  Party  meoibersh^  and]  entry 
without  inspection  in  1918.  With  regard  to  the  second  groun^*  we  relied 

I 

on  a  decision  of  the  Sixth  Circuit*  which  has  since  been  revjsrsed  by  the 

i 

Svprome  Court  in  Tehmarm  v.  Carson,  353  U.  S.  685*  There  iA*  however* 

I 

i 

another  defense  to  the  second  ground  of  deportation  iddch  we  I  did  not 
previously  brief  because*  having  been  lulled  into  a  false  owfoxltj  by  the 
Sixth  Circuit *s  decision*  we  did  not  esqplore  all  possible  defenses.  Vfe 
believe  that  this  other  defense  is  sound.'’^  In  order  to  avoid  the  possibility 


«  We  cannot  here  attenpt  to  brief  this  other  defense*  but  its  essence  is 
that  Kochi  is  not  d^rtable  for  having  entered  without  in8p<^ction  in  1918* 
because  he  was  readmitted  to  the  United  States*  with  Inspection,  in  1946. 


of  an  Indecisive  Judicial  review,  the  Kochi  case  too  should  be  remanded 
for  administrative  redeteimination  of  the  membership  ground  in  the  light 
However,  if  the  Court  feels  that  it  wishes  to  pass  now  on 
the  without-inspection  grounds,  then  we  respectfully  ask  leave  to  submit 
a  suiplemental  brief  which  will  set  forth  our  present  defense  on  this 
point. 

* 

If  the  cases  are  returned  to  the  District  Court,  this  Court  should 
order  stays  of  deportation  pending  disposition  of  the  litigation.  The 
present  stays  of  deportation,  granted  by  this  Court  in  some  of  the  cases 
and  in  the  others  gmated  administratively,  are  for  the  pendency  of  these 
appeals.  In  No.  13,264,  the  appeal  is  frcm  a  denial  of  a  motion  for 
preliminary  injunction.  The  denial  was  a  manifest  abuse  of  discretion 
and  contrary  to  Rubinstein  v.  Brownell.  92  App.  D.  C.  326,  206  F.  2d 
Z»49  (see  our  Kochi  brief,  pp.  24-27).  It  should  be  reversed  unless  the 
appeal  is  mooted  by  the  Court’s  disposition  of  No.  13,374. 


of  Rowoldt 


Wo  do  not  request  oral  argument  on  the  question  of  whether  the 
cases  should  be  remanded  to  the  District  Cotirt  or  to  the  Immigration 
Service  via  the  District  Court,  for  reconsideration  in  the  light  of 
Rowoldt.  But  if  the  Coxirt  decides  that  it  wishes  to  consider  the  appeals 
In  full  on  the  present  records,  then  we  ask  to  be  heard  orally  on  'the 


Kochi 


David  Rein 


Attorneys  for  AppeHanta 


I 

I 
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UNITED  STATES  DISTRICT  C’Ol'RT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  Xo.  405-54 

Jose  Maria  Kamikez-Salsk,  115(55  South  Downey  Avcmiuc, 
Downey,  California.  Plaintiff, 

V. 

Herbert  Brownell,  Jr.,  Attorney  (iener.\l  of  the  I’nited 
STATE.S,  Department  of  Justice,  Washington,  1).  C., 

and 

!  Akgylf:  R.  Mackey,  Co-m.mi.ssioner  of  Immigration  and 
Xaturaliz.\tion,  Department  of  Justic*c\ 
Washington,  I).  C.,  Defendantti. 

Complaint  for  Reyiew  of  Deportation  Order  and  for 
I  In  j  uncti  ve .  Relief 

Jose  Maria  Ramirez-Salse,  by  his  attorneys,  complaining 
of  the  defendants,  alleges: 

1.  The  Court  lias  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11-305  and  11-30(5,  un(h*r  2S  F.  S.  Co<le, 
scH'tion  1331,  and  under  section  10  of  the  Administrative 
Procedure  Act,  (50  Stat.  243,  5  W  S.  C’ode,  sc‘ction  1009. 
One  of  the  piirpo.^es  of  tliis  action  is  to  enjoin  the  (Miforce- 
inent  and  e.vecution  of  an  act  of  Congress  for  n‘pugnance 
to  the  C'onstitution,  namely  sc‘ction  241  (a) ((>) (C’)  of  the 
Immigration  and  Nationality  Act,  8  F.  S.  C'ode,  section 
1251(a) ((5) (CD-  Hence  a  thr(*e-judge  court  is  reciuired  to 
be  convene<l  under  28  T^.  S.  Code,  sections  2282  and  2284. 

2.  The  plaintiff,  Jose  Maria  Ramirez-Salse,  is  a  native 
of  Mexico,  who  was  heretofore  admitted  into  the  Fnited 
States  for  permanent  residence.  He  is,  and  has  been  for 
years  a  resident  of  the  United  States.  H(‘  has  seven 


I 
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American-born  children  and  fourteen  American-born  grand-  j 
children,  citizens  of  the  United  States.  | 

3.  The  defendant  Herbert  Brownell,  Jr.  is  the  At-  I 
2  torney  General  of  the  United  States.  The  defendant  ; 

Argj'le  R.  Mackey  is  the  Commissioner  of  Immigra-  i 
tion  and  Naturalization  of  the  United  States.  The  defend-  j 
ants  are  in  charge  of  the  administration  of  the  statutes  of  i 
the  United  States  relating  to  the  deportation  of  certain  | 
classes  of  aliens.  Their  principal  offices  are,  and  they  may  i 
be  found,  in  the  District  of  Columbia. 

4.  In  July  1953,  the  defendant  Mackey,  acting  through  | 
one  of  his  subordinates,  a  special  inquiry  officer,  ordered  i 
that  the  plaintiff  be  deported  from  the  United  States.^  On  I 
or  about  October  27,  1953,  the  defendant  Brownell,  acting 
through  his  subordinate  agency,  the  Board  of  Immigration ; 
Appeals,  affirmed  said  order  of  deportation  by  dismissing! 
the  plaintiff’s  appeal  therefrom.  Thereby  said  order  ofj 
deportation  became,  and  it  is,  a  final  agency  action  for! 
which  judicial  review  is  available  under  section  10  of  thej 
Administrative  Procedure  Act. 

5.  The  deportation  order  against  the  plaintiff  was  based! 
on  a  finding  that  the  plaintiff  was  a  voluntary  member  of; 
the  Communist  Party  of  the  United  States  during  1937i 
and  1938,  and  on  the  conclusion  that  thereby  plaintiff  was| 
required  to  be  deported  under  the  aforementioned  pro-; 
vision  of  the  Immigration  and  Nationality  Act.  No  evi-j 
dence  was  introduced  in  support  of  the  deportation  ordeii 
other  than  evidence  of  plaintiff’s  alienage,  his  entry  into; 
the  United  States,  and  his  alleged  membership  in  thd 
Communist  Party  of  the  United  States. 

i 

6.  During  the  pendency  of  the  administrative  deportaj 

tion  proceeding  the  plaintiff  was  admitted  by  defendant^ 
to  administrative  bail,  and  he  has  been  enlarged,  and  still 
is,  under  such  bail.  i 


4 


7.  The  deportation  order  against  plaintiff  and  the  statu¬ 
tory  provision  under  which  it  was  issued,  on  their  face 
and  as  applied,  constitute  a  bill  of  attainder  and  an  ex 
post  facto  law,  and  violate  the  First  Amendment,  the  due 
process  clause  of  the  Fifth  Amendment,  and  the  Sixth 
Amendment. 

8.  On  information  and  belief :  The  deportation  order  was 
entered  without  observance  of  procedure  re<iuired  by  law 
and  the  Constitution  in  that  the  hearing  was  conducted 
in  violation  of  the  provisions  of  the  Administrative  Pro¬ 
cedure  Act  essential  to  a  fair  adjudication.  The 

3  special  inquiry  officer  who  conducted  the  hearing  was 
not  appointed,  qualified,  or  assigned  pursuant  to 
the  provisions  of  section  11  of  that  act;  his  tenure  and 
salary  were  not  protected  from  agency  control,  ainl  his 
functions  were  not  separated  from  prosecuting  and  in¬ 
vestigating  functions  in  accordance  with  that  Act.  He  was 
under  the  complete  supervision  and  control  of  the  defend¬ 
ants  and  of  other  officers  of  defendants  engaged  in  prose¬ 
cuting  and  investigating  functions  for  the  Immigration 
and  Naturalization  Service. 

9.  The  deportation  order  is  otherwise  arbitrary  and 
illegal  because  it  is  not  supported  by  substiintial  evidence 
and  is  based  on  incompetent  evidence. 

10.  Plaintiff  is  informed  and  believes  that  the  defendants 
-wdll  at  an  early  date  take  him  into  custody  for  deportation 
and  will  thereafter  deport  him, 

11.  Plaintiff  is  not  a  security  risk  and  is  not  engjiged  in, 
is  not  likely  to  engage  in,  and  has  no  intention  of  engaging 
in  activities  inimical  to  the  safety  of  the  United  States. 

12.  Plaintiff  is  imminently  threatened  by  the  defendants 
with  grave  and  irreparable  injury,  for  which  he  has  no 
adequate  remedy  at  law. 

Wherefore,  Plaintiff  prays  for  a  judgment  (1)  setting 
aside  the  order  of  deportation  made  against  plaintiff;  (2) 
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! 
i 

! 

i 
! 
i 

enjoining  the  defendants  from  deporting  or  attempting  to  i 
deport  the  plaintiff,  from  requiring  him  to  surrender  for  ! 
deportation,  from  taking  or  holding  him  in  custody  under  j 
or  in  connection  with  the  deportation  order,  and  from  i 
othersvise  molesting  him;  (3)  awarding  plaintiff  the  costs  | 
of  this  action;  and  (4)  granting  such  other  and  further  j 
relief  as  may  be  appropriate.  Plaintiff  also  prays  for  an  | 
appropriate  temporary  restraining  order  and  for  a  pre-  i 
liminary  injunction  enjoining  the  defendants  as  aforesaid  i 
pending  the  trial  and  disposition  of  this  cause.  i 

I 

/s/  Joseph  Forer 

Joseph  Forer  | 

/s/  David  Rein  | 

David  Rein  I 

711  Fourteenth  Street,  N.W.  I 

Washington,  D.  C.  | 

Attorneys  for  Plaintiff.  I 


4  State  of  California  ]  ^  I 

County  of  Los  Angeles  j  | 

I 

Jose  Maria  Ramirez-Salse,  being  duly  sworn,  deposes! 

and  savs:  ! 

•  I 


I  am  the  plaintiff  named  in  the  complaint  herein.  I  have  i 
read  the  complaint,  and  the  facts  alleged  therein  on  per-  i 
sonal  knowledge  are  true,  and  those  alleged  on  information  | 
and  belief  are  true  to  the  best  of  my  information  and; 
belief.  I 


/s/  Jose  Maria  Ramirez-Salse  | 
Jose  Maria  Ramirez-Salse 

i 


Subscribed  and  sworn  to  before  me  this  28th  day  of! 

January,  1954.  I 

s/  Irwin  Gostin  | 

Notary  Public  \ 


•  I 


I 


i 

i 


I 
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11  Filed  July  15,  1955 

Amendmenl  lo  Complaint 

Plaintiff,  by  his  attorneys,  hereby  amends  his  complaint 
by  adding  thereto  the  following  paragraph  after  paragraph 
9  of  the  complaint. 

‘  9A.  The  plaintiff  moved  to  reopen  the  proceedings  and 
to  stay  deportation  in  order  that  he  might  apply  for  sus¬ 
pension  of  deportation  under  section  244  of  the  Immigration 
and  Nationality  Act.  The  plaintiff  is  eligible  for  and 
entitled  to  .suspension  of  deportation  under  that  section, 
meeting  the  requirements,  including  that  of  good  moral 
character.  The  defendant,  acting  through  his  subordinate 
agency,  the  Board  of  Immigration  Appeals,  denied  said 
motion  without  a  hearing  and  refused  to  reopen  the  pro¬ 
ceedings  so  as  to  peniiit  the  plaintiff  to  apply  for  discre¬ 
tionary  relief.  Such  action  by  the  defendant  was  arbitrary, 
illegal,  capricious  and  an  abuse  of  discretion. 

/s/  Joseph  Forer 
Joseph  Forer 

/s/  David  Rein 
i  David  Rein 

Attorneys  for  Plawtiff. 

Filing  of  this  amendment  to  the 
complaint  is  consented  to 

/s/  William  B.  Taffet 

Spec.  Assistant  to  United  States  Attorney 
Attorney  for  Defenda/nts. 

5  Filed  June  29,  1955 

Answer 

i  Now  come  the  defendants  by  their  attorney,  the  United 
States  Attorney,  and  answers  the  complaint  of  plaintiff 
as  follows: 
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First  Defense 

Responding  specifically  to  the  numbered  paragraphs  of 
the  complaint,  the  defendants  aver: 

1.  Defendants  are  not  required  to  answer  the  allegations 
contained  in  paragraph  1  of  the  complaint. 

2.  It  is  admitted  that  the  plaintiff  is  a  native  of  Mexico. 
It  is  denied  that  he  has  been  admitted  for  permanent  resi¬ 
dence.  It  is  admitted  that  he  has  resided  in  the  United 
States  for  a  period  of  years,  the  exact  number  which  is  not 
known  to  the  defendants.  The  remaining  allegations  of 
paragraph  3  contain  facts  which  defendants  have  no  knowl¬ 
edge  and  accordingly  they  demand  proof  of  the  said  alle¬ 
gations  if  material. 

3.  It  is  admitted  that  the  defendant  Herbert  Brownell, 
Jr.  is  the  Attorney  General  of  the  United  States  and  it  is 
admitted  that  the  defendant  Arg^’le  R.  Mackey  was  the 
Commissioner  of  Immigration  and  Naturalization  at  the 
time  the  plaintiff  filed  the  within  cause  of  action.  It  is 
further  admitted  that  the  defendant  Herbert  Brownell,  Jr. 
is  and  the  defendant  Argyle  R.  Mackey  was  in  charge  of 
the  administration  of  the  statutes  of  the  United  States 
relating  to  deportation  of  certain  classes  of  aliens.  It  is 
admitted  that  the  principal  office  of  defendant  Herbert 
Bro\\'nell,  Jr.  is  and  the  principal  office  of  defendant  Ar- 
g>’le  R.  Mackey  was  wdthin  the  District  of  Columbia. 

6  4.  It  is  admitted  that  on  July  3,  1953  a  Special 

Inquiry  Officer  entered  an  order  directing  the  de¬ 
portation  of  the  plaintiff  and  that  on  October  27,  1953  the 
Board  of  Immigration  Appeals  affirmed  that  order  of 
deportation  and  that  by  said  affirmance  of  the  order  of 
deportation  and  dismissal  of  the  appeal,  a  final  order  of 
deportation  was  entered. 

5.  It  is  admitted  that  the  order  of  deportation  issued 
against  the  plaintiff  was  based  upon  a  finding  that  the 
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phiintifT  was  a  voluntary  nioinbor  of  the  (^ommunist  Party 
of  the  Tnitetl  States  (luriuir  liKlT  and  and  that  by 

reason  of  sueh  membership,  the  plaint  iff  was  deportablo 
under  the  j)rovisions  of  tlie  Immiy:ration  and  Nationality 
Act  of  IthVJ.  It  is  admitted  that  tlie  evidence  introduced 
durinir  the  course  of  the  administrative  deportation  pro- 
ceedin;rs  and  in  support  of  the  final  order  of  deportation 
included  proof  of  the  fact  that  the  |)laintifT  was  an  alien, 
proof  of  his  entry  into  the  United  States  and  proof  of  his 
membership  in  the  ('ommunist  Party  of  the  Unitwl  States, 

6.  Admitted. 

7.  The  alleications  of  parairraph  7  constitute  conclusions 
of  law  and  require  no  answer.  Tf,  however,  answer  Ix' 
required,  then  the  said  alleirations  are  denied. 

S.  It  is  admitted  that  the  order  of  deportation  in  the 
administrative  proceedimjs  was  entered  after  a  hearinji: 
which  was  not  conducted  pursuant  to  the  jmocedural  pro¬ 
visions  of  the  Administrative  Procedure  Act  but  it  is 
denied  that  the  said  allejration  is  material.  Tt  is  admitted 
that  the  Special  Inquiry  Officer,  who  conducted  the  said 
proceedinirs,  was  not  appointcxl,  qualified  or  assijnicd  pur¬ 
suant  to  the  provisions  of  Section  11  of  the  Administrative 
Procedure  Act  but  it  is  averred  that  the  said  alleviation 
is  not  material.  It  is  denied  that  the  said  Tlearin"  Officer 
was  under  anythinji  other  than  administrative  control  of 
supervisors  of  the  Immigration  and  Naturalization  Ser\’- 
ice  or  of  the  defendant  and  it  is  specifically  averred  that 
no  orders,  directions  or  instructions,  were  issued  by  the 
said  supervdsi ns:  officers  of  the  Immi<j:ration  and  Naturaliza¬ 
tion  Service  or  the  defendant  with  respect  to  the  conduct, 
disposition  or  decision  in  this  particular  case.  It 
7  is  further  averred  that  the  said  hearing  officer  did 
not  en^a^re  in  any  prosecutiu"  or  investigatory  func¬ 
tions  in  connection  with  this  case. 


0 
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9  and  10.  Denied.  | 

i 

11.  Tlie  defendants  ar«*  without  knowledge;  uj>on  w'hich  to 

either  admit  or  deny  the  allegations  contained  in  paraj^rapU 
11  and  therefore  demand  proof  of  tin?  said  alleviations  if 
material.  i 

i 

12.  Denied.  i 

I 

I 

Spxoni)  Defen.sk  I 

For  further  answer  and  as  a  separate  and  complete 
defense  to  the  complaint  the  defendants  aver  that  the  corn-r 
plaint  fails  to  set  forth  a  cause  of  action  upon  which  thiii 
court  may  grant  relief.  | 

I 

Third  Defense  I 

h^'or  further  answer  and  as  a  .separate  and  complet^ 

defense  to  the  complaint  the  defendants  aver  that  the 

administrative  dei>ortation  proceedings  have  been  properly 

conducted  pursuant  to  law  and  regulation;  that  there  ha.«| 
been  no  arbitrary  or  capricious  determination  made  any-i 
where  within  the  said  administrative  proceedings;  that  thfjj 
final  result  is  premised  upon  a  careful  consideration  of  thej 
entire  administrative  record  and  the  application  of  the 
appropriate  statutory  law;  that  the  determinations  made 
within  the  said  proceeding  have  been  reasonably  and  prop-j 

t*rly  made  and  .should  not  be  disturbed  by  this  court.  | 

i 

WuFJtEFORE  having  fully  answered  plaintiff’s  complaint 
the  defendants  demand  judgment  together  with  costs  of 

this  action.  | 

I 

Leo  a.  Rov'er  | 

Leo  A.  Rover  | 

United  States  Attorney  I 

I 

Oliver  Gasch  | 

Oliver  Gasch  I 

Assistant  United  States  Attorney 


i 

I 
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Frank  H.  Strickler 
Frank  H.  Strickler 
Assistant  United  States  Attorney 

S  Robert  L.  Toomey 

Robert  L.  Toomey 
Assistant  United  States  Attormy 

William  B.  Taffet 
William  B.  Taffet 

■  Special  Assistant  to  the 

United  States  Attorney 

•  •  •  •  •  •  •  •  •  # 

12  Filed  July  21,  1955 

Answer  to  Amendment  to  Complaint 

Now  come  the  defendants  by  their  attorney,  the  United 
States  Attorney,  and  answer  the  amendment  to  the  com¬ 
plaint  of  plaintiff  as  follows: 

First  Defense 

Responding  si>ecifically  to  the  numbered  paragraph  of 
the  Amendment  to  Comidaint,  the  defendants  aver: 

9A.  It  is  admitted  that  the  plaintiff  moved  to  reopen 
the  administrative  deportation  proceedings  in  order  that 
he  might  apply  for  suspension  of  deportation  pursuant 
to  Section  244  of  the  Immigration  and  Nationality  Act. 
It  is  further  admitted  that  the  defendant,  acting  through 
the  Board  of  Immigration  Appeals,  denied  said  motion  to 
reopen  the  proceedings,  and  it  is  averred  that  the  said 
denial  was  by  order  of  the  Board  of  Immigration  Appeals, 
dated  January  11,  1954.  It  is  specifically  denied  that  the 
plaintiff  was  eligible  for  or  entitled  to  suspension  of  de¬ 
portation,  and  it  is  further  specifically  denied  that  the 
decision  of  the  defendant,  acting  through  the  Board  of 
Immigration  Appeals,  denying  the  motion  to  reopen  the 
proceedings,  was  in  any  way  arbitrary,  illegal,  capricious. 
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or  any  abuse  of  discretion.  It  is  further  averred  that  the| 
decision  of  the  Board  of  Immigration  Appeals,  denying  the| 
motion  to  reopen,  was  based  upon  the  entire  administra-l 
live  record  and  was  a  proper  and  correct  exercise  of  dis-j 
cretion  vested  in  the  said  board  by  law  and  regulation.! 

13  Wherefore,  having  fully  answ’ered  plaintiff’s! 
Amendment  to  Complaint,  the  defendants  demandj 

judgment  together  -with  the  costs  of  this  action.  I 

i 

Leo  a.  Rover  i 

•  Leo  A.  Rover  | 

United  States  Attorney 

I 

Oliver  Gasch  | 

Oliver  Gasch 

Assistant  United  States  Attorney \ 

Frank  H.  Strickler  | 

Prank  H.  Strickler 
Assistant  United  States  Attorney^ 

Robert  L.  Toomey 
Robert  L.  Toomey 
Assistant  United  States  Attorney\ 

William  B.  Taffet 
William  B.  Taffet  i 

Special  Assistant  to  the  \ 

United  States  Attorney 

9  Filed  June  29,  1955  i 

Motion  for  Summary  Judgment 

Come  now  the  defendants  by  their  attorney,  the  United| 
States  Attorney,  and  move  this  Court  for  summary  judg-| 
ment  on  the  grounds  that: 

1.  The  complaint  fails  to  state  a  cause  of  action  upon| 
which  this  Court  may  grant  relief.  ! 
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2.  There  is  no  genuine  issue  of  material  fact  and  de¬ 
fendants  are  entitled  to  judgment  as  a  matter  of  law. 

Attached  hereto  and  made  a  part  hereof  is  the  record 
of  the  Immigration  and  Naturalization  Service  relating 
to  the  plaintiff. 

Leo  a.  Ron’er 
Leo  A.  Rover 
United  States  Attorney 

OuvEB  Gasch 
Oliver  Gascli 

Assistant  United  States  Attorney 

Frank  H.  Strickl£k 
'  Frank  H.  Strickler 

Assistant  United  States  Attorney 

Robert  L.  Toomey 
Robert  L.  Toomey 

'  Assistant  United  States  Attorney 

William  B.  Taffet 
William  B.  Taffet 
Special  Assistant  to  the 
United  States  Attorney 

•  ••••••••• 

14  Filed  Aug.  12,  1955 

Findings  of  Fact  and  Conclusions  of  Law 

This  cause  having  come  on  for  hearing  on  defendant’s 
motion  for  summary  judgment  and  plaintiff’s  opposition 
thereto,  and  the  Court  being  fully  apprised  in  the  premises, 
the  Court  makes  the  following  findings  of  fact  and  con¬ 
clusions  of  law: 

Findings  op  Fact 

1.  Plaintiff  concedes  that  he  is  an  alien. 

2.  Plaintiff  was  accorded  a  hearing  in  deportation  pro¬ 
ceedings  by  a  special  inejuiry  officer  of  the  Immigration 
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and  Naturalization  Service  under  a  warrant  of  arrest  I 
charging  him  with  being  deportable  from  the  United  States  | 
as  an  alien  who  had  been  a  member  of  the  Communist  i 
Party  of  the  United  States  after  his  entry  into  the  United  i 

States.  I 

1 

3.  Documentary'’  evidence  and  testimony  relating  to  plain-  ! 

tiff’s  alleged  membership  in  the  Communist  Party  of  the  ; 
United  States  during  the  years  1937  and  1938  was  adduced  | 
during  the  course  of  the  aforesaid  administrative  deporta-  ; 
tion  hearing.  i 

I 

I 

4.  Plaintiff  remained  mute  and  refused  to  testify  during  | 
the  course  of  the  entire  administrative  deportation  hearing.  ! 

I 

15  5.  An  order  of  deportation  was  entered  by  the  j 

special  inquiry  officer  of  the  Immigration  and  Nat-  | 
uralization  Service  after  the  conclusion  of  the  aforesaid  | 
deportation  hearing  and  plaintiff’s  appeal  therefrom  was  ! 
dismissed  by  the  Board  of  Immigration  Appeals.  I 

6.  Plaintiff  thereafter  moved  the  Board  of  Immigration  i 

■  ! 

Appeals  to  reopen  the  deportation  proceedings  to  permit  j 
him  to  apply  for  suspension  of  deportation  and  that  motion  | 
was  denied  by  the  said  Board. 

i 

7.  Plaintiff  concedes  that  the  statute  under  which  the  i 

administrative  deportation  proceedings  were  held  is  con-  | 
stitutional.  i 

I 

I 

8.  Plaintiff  concedes  that  the  procedural  requirements  of  ! 
Sections  5,  7,  8  and  11  of  the  Administrative  Procedure  I 
Act  of  1946  do  not  obtain  to  the  within  deportation  pro-  | 

ceedings.  I 

! 

Conclusions  op  Law  | 

1.  The  record  of  the  administrative  deportation  pro-  I 
ceedings  contains  reasonable,  substantial  and  probative  ! 
evidence  establishing  plaintiff’s  voluntary  membership  in  I 
the  Communist  Party  of  the  United  States.  I 
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2.  The  decision  of  the  Hoard  of  Inimip*ation  Appeals 
denyiiiij  plaintitT's  motion  to  reopen  the  administrative 
de]H>rtation  proeeedimrs  was  within  tlie  said  Hoard’s  statu¬ 
tory  authority  and  was  not  an  abuse  of  the  discretion 
vested  in  that  Hoard. 

!'».  Tlie  defemlant’s  motion  for  summary  jud^immt  should 


ranted. 

Burnita  Shelton  Matthews 

A  A 

Judge 

V  W 

Filed  Aujr.  12,  1955 

Order 

Tpon  the  basis  of  the  forep:oin.i?  findings  of  fact  and 
conclusions  of  law,  it  is  by  the  (’ourt  this  12th  day  of 
Auinist,  1955, 

Ordered,  ADJ^D^;ED  and  Decreed  that  tlie  defendants’ 
motion  for  summary  judicment  be  and  it  is  hereby  erranted, 
and  it  is 

Fi'rther  Ordered,  Adjtw.ed  and  Dec'Reed  that  the  plain¬ 
tiff’s  complaint  be  and  it  is  hereby  dismissed,  and  it  is 

Further  Ordered,  Ad.jud<;ed  and  Decreed  that  plaintiff’s 
oral  motion  for  a  stay  pendin«>:  appeal  be  and  it  is  hereby 
denied,  and  it  is 

Further  Ordered,  Adjudged  and  Decreed  that  the  de¬ 
fendants  shall  be  restrained  for  a  period  of  thirty  days 
from  the  date  of  the  entrance  of  this  order  from  takin^j: 
the  plaintiff  into  custody  or  effecting'  his  deportation  from 
the  United  States. 

Burnita  Shelton  Matthews 
Judffe 

•  ••••••••• 


Exhibit  Intrcxiuced  in  Deportation  Hearing 
Before  Immigration  Service 
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Decision  of  July  3,  1953  | 

U.  S.  DEPAKTMENT  OF  JUSTICE  ! 

I 

I 

IMMIGRATION  AND  NATUR.VLJZATION  SERVICE  i 

File :  E  0G9  3S1 — Los  Angeles  | 

j 

In  He:  Jose  Maria  Hamirez-Salse,  also  known  as  ' 

Jose  M^vria  Ramirez,  also  known  as  j 

Jose  M.  Ramirez,  also  known  as  | 

Joe  Kamirez,  also  known  as  i 

Jose  Ramirez.  | 

j 

In  Deportation  Proceedings  i 

i 

I 

In  Behalf  of  Respondent;  j 

Mr.  Irwin  Gostin,  | 

Attorney  at  Law,  | 

141  El  Caniino,  | 

Beverlv  Hills,  Oalifornia.  I 

J 

j 

and  I 

! 

Miss  Esther  Shaiidler,  I 

Attorney  at  Law,  | 

•J08  W.  Eighth  St.,  | 

Los  Angeles  14,  California.  | 

i 

Charges:  | 

j 

Warrant:  liiiniigration  and  Nationality  Act — Member  of 

Communist  Partv  after  entrv. 

•>  » 

! 

1x)d<;ed:  None.  i 

! 

Application:  That  proceedings  be  terminated.  | 

i 

i 

Detention  Status:  Released  under  bond.  I 

j 

Warrant  of  Arrest  Served:  April  15,  1953.  j 

I 

Discussion  :  This  record  relates  to  a  50-vear  old  married 

•  ( 

male,  a  native  and  citizen  of  Mexico.  The  respondent,  oii 
advice  of  counsel,  declined  to  be  sw’orn  or  testify.  | 


Kvidfiicv  of  rtvord  ostal)li>hes  tliat  the  respondent  was 
]>orn  at  Kiiearnaeion  de  Diaz,  Jalisco,  Mexico,  on  March 
10,  ll'dJ.  (  Kxs.  ‘J,  4.  &  14).  Althouurh  the  respondent 

in  his  Alien  Keirist ration  Form,  executed  on  Decemht*r  4, 
IlUO  ( Kx.  *J),  indicated  that  he  was  stateless  and  last  a 
citizen  or  suhject  of  Mt*xico.  other  evidence  of  record  indi¬ 
cates  that  the  res])ondent  has  Mexican  nationality.  (Kxs. 
4,  ')  c'c  14).  There  is  no  evidence  of  record  which  indicates 
that  the  re>]>ondent  has  ever  taken  any  action  toward  chanir- 
in^  his  nationalitv  from  that  of  Mexico. 

There  are  certain  discrepancies  in  the  record  conc<*rnini; 
the  date  of  the  respondent's  last  entry  into  the  rnit(‘d 
States.  Hi<  Alien  KeL'istration  Form  shows  his  first  and 
his  last  arrival  iii  the  lTiit(*d  States  to  he  March  2J,  102.'>. 
<  Kx.  2).  A  recf>rd  of  information  furnislied  by  the  respond¬ 
ent  to  an  immiirration  officer  on  April  lo,  lOoJ  shows  his 
first  (*ntry  into  the  rnit(*d  States  was  in  191"),  with  two 
subsecjiKMit  absences  from  tlie  I  nited  States:  “(lom*  for 
two  years  in  lf>20  and  irone  for  20  days  iti  1927".  (Kx.  J). 

A  form  executed  by  the  respondent  in  connection  with 
<“my)loym(‘nt  shows  number  of  years  in  the  United  Stat<‘s 
as  19.  ami  dat<*  of  (*ntry  as  “.Marcli  23",  no  indication  luMiiir 
•yiven  as  to  whether  the  fiirur(‘  “23”  refers  to  tin*  day  of 
the  month  or  to  the  y<*ar  1923.  (Kx.  o).  The  plac(‘  of  the 
res|>ondent’s  entry  into  tlie  United  States  is  shown  in  vari¬ 
ous  T)laces  as  K1  F^iso.  Texas.  Xowljere  in  the  record  is 
shown  any  place  of  entry  otlier  than  K1  Paso,  Texas. 

The  warrant  of  arr<‘st  sets  fortli  that  tlie  respondent  en¬ 
tered  this  country  at  K1  Paso,  Texas,  on  April  26,  1927. 
This  is  not  inconsistent  with  the  information  wliich  he  fur¬ 
nished  to  an  immiirration  officer  on  April  15,  1953,  that  he 
whs  absent  from  the  United  States  for  20  days  in  1927. 
(Kx.  3).  The  respondent  had  ample  opportunity  to  refute 
the  alleirations  in  tin*  warrant  of  arrest;  how’ever,  lie  chose 
to  remain  silent. 

Findinirs  an*  justified  that  tlie  respondent  is  a  native  and 
citizen  of  Mexico,  and  tliat  he  last  entered  the  United  States 
at  K1  Paso.  Texas,  on  April  26,  1927. 
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Tlio  (JovernnuMit  |)n‘sent(‘(l  a  witness,  Philip  F.  Habell,! 
Iiivestiirator  in  tin*  Iniiniirration  and  Naturalization  Serv-i 
ice  at  Los  AnLn*les,  who  testified  at  the  hearine:.  (PP.  4-32).! 
Tliis  witness  identiti(‘d  the  respondent  and  testified  that  he! 
had  had  occasion  to  interview  the  respondent  several  times  I 
in  liis  official  canacitv  as  an  Iinniii>:ration  Officer.  ! 

i  •  o  j 

Tiiis  witn(‘ss  testified  as  follows  (p.  6)  coneerniii"  an  in-' 
terview  witli  the  n*si>ondent  dnrinir  which  interview  the  re-i 

respondent  identified  his  Alien  Reiristration  Form  (Ex.  2):^ 

! 

Q.  Did  you  question  the  respondent  here  in  any  re-i 
spect  coneerninu-  his  identification  with  this  Alien  Re^-j 
istration  Form?  I 

A.  Yes,  when  I  sat  in  the  office  next  to  him  where  hej 
was  employed  I  had  the  file  in  my  hand  and  showed  it  j 
to  him  and  rapidly  went  over  the  information  on  it;| 
showed  liim  tlie  siirnature  on  there  and  asked  him  if! 
tlie  infoniiation  on  it  was  true  and  if  that  was  his  si£r-| 
nature,  and  he  stated  it  was.  i 

(>.  He  stated  tluit  the  information  was  true  and  that; 
it  was  his  siiiiiature;  is  that  what  you  said?  | 

A.  That  is  correct.  i 

The  witness  identified  a  record  prepared  by  him  of  in-| 
formation  furnislied  him  by  the  respondent  on  April  15,1 
If >5.3.  (PP,  7  wS:  S:  Ex.  .3).  He  identified  several  documents i 
as  havinu'  h(*en  obtained  by  him  from  the  personnel  man-; 
auer  of  a  company  which  formerly  employed  the  respond-! 
(“lit.  (PP.  9  &  10;  Exs.  4  to  12  inch).  j 

The  Government  ])resented  as  a  witness  Edward  A.  I 
Kehoe,  the  ])ersonnel  manaiier  of  the  Dayton  Foundry,! 
Hollydale,  ('‘alifornia.  (PP.  33-49).  This  witness  testified! 
that  lu*  has  been  the  ])ersonnel  manager  for  the  Daytonj 
Foundry  foi-  ai»proximately  12  years.  He  identified  the  re-i 
sjjondent  as  a  fornu*?-  employee  of  the  Dayton  Foundry,  andj 
t(*stified  that  tlu*  respondent  was  employed  by  that  company! 
for  a  period  of  about  four  or  five  years,  beginning  approxi-! 
jnately  in  1942  or  1943,  during  which  period  he,  the  witness,! 
was  the  j)ersonnel  manager  of  the  company  (P.  34). 
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The  witness  kientitied  certain  documents  (Exs.  4  to  12, 
inch)  as  iiaviiiir  l)een  furnished  by  his  company  to  immiirra- 
tion  officers,  and  tfstitifd  that  some  of  the  documents  were 
written  in  liis,  tin-  witness’,  own  liandwritini;:.  lie  testified 
(I*P.  40  A:  41)  tliat  In*  witnessed  the  si^-nature  of  the  re¬ 
spondent  on  eertain  of  the  documents  (Exs.  (>,  7,  S,  11  &  12). 

,I)onn  E.  Mire,  an  rxaminer  of  questioned  documents  em- 
j)loyed  i>y  tin*  L<»  Anir»*h*s  Police  DepartnuMit.  was  called 
as  a  witin‘>s  hy  tin*  (iov(*rnnn*nt  and  testified  at  tlie  hear- 
inir.  (PP.  49-r)‘)).  His  <juaIifieations  as  an  examiner  of 
(juestioned  doeunn*n!s  w(*r(*  <*stal)lished,  particularly  with 
r(*sj)(*et  to  tin*  i<l(*ntiru‘ation  of  handwritiiiir.  ( P.  oO). 

Tin*  witness  t<*stifi(*<I  that,  in  his  opinion,  the  siirnatures 
of  .JosK  Kamikk/.  an<l  .Iok  Pa.mikkz,  appearinic  on  Exhibits 
4  to  12,  inelu>ive,  wen*  all  written  by  oiu*  and  tbe  same  per¬ 
son  (  PP.  oO  &  ol ),  and  that  in  bis  opinion  tbe  siirnature 
JosK  Ka.mikkz  on  the  Alien  I^e.iristration  Form  (Ex.  2)  was 
written  by  tin*  .<ame  person  who  wrote*  tin*  name  .Iosk 
Kamikkz  or  .Iok  Ra.mii:k/.  on  Exhibits  4  to  12,  inclusive 
(P.  :>i). 

This  witn(*ss  furtln*r  te*stified  that  in  his  oj)inion  the  siir- 
nature  .Jo.*^k  .M.  Ra.mikk/,  app(*arinir  on  a  certain  card  (Ex. 
12)  was  writt<*n  by  tin*  sann*  jeerson  who  wrote  the  names 
.Iosk  Ra.mikkz  ainl  .I«)K  Ra.mihkz  on  Exhibits  4  to  12,  inclu- 
.<ive  (PP.  :).')&. ^)()). 

William  Ward  Kiniph*  was  pres(*nted  as  a  witin‘ss  by  tbe 
(jrovernment  ainl  t«*stified  at  tin*  h(*arinir  (PI’.  50-124). 

Witness  Kimple  testirn*<i  that  lie  is  a  n*tired  Los  An»r(*les 
police  office*!’:  that  In*  was  a  police*  officer  of  the  (’ity  of  T.os 
.Aiiirele's  fre)m  1024  te)  1044;  that  duriiitj:  the  period  of  his 
service  with  the  I.eis  An«reles  Peelice  Department  he*  was 
assijrneel  to  the*  investiiration  of  subversive  elements  in  the 
City  anel  Cemnty  eif  Los  Anf?ele*s;  tliat  he  b(*came  a  member 
e)f  the  Communist  I’arty  in  T.eis  An«i:el(*s  in  1028  anel  main¬ 
tained  continuous  membership  therein  until  10.20;  and  that 
while  a  member  of  the*  (’ommunist  Party  he  held  the  offices 
of  Unit  Orf^anizer.  Unit  ^lembership  Director,  Educational 
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Director*  and  Assistant  County  Membership  Director.! 
(PP.  59&60).  I 

This  witness  testified  in  considerable  detail  concerning! 
his  duties  as  Assistant  County  Membership  Director  in  thel 
Communist  Party  during  the  years  he  held  that  position, j 
concerning  membership  records,  membership  books,  regis-i 
tration  forms  used  bv  the  Communist  Partv  during  the! 
years  of  his  membership  therein,  and  other  matters  pcr-| 
taining  to  the  organization  and  functioning  of  the  Com-j 
miinist  Party  in  the  Los  Angeles  area.  j 

This  witness  testified  as  follows  (PP.  67  &  68)  concern-i 
ing  a  card  (Ex.  18)  the  signature  on  which  had  been  the 

subject  of  testimony  of  witness  !Mire,  discussed  above:  | 

i 

Q.  Mr.  Kimple,  1  present  for  your  inspection  a  smallj 
blue  card  approximately  x  3"^^  inches  in  size  bear-; 
ing  a  number  .39081  which  has  previously  been  entered | 
in  the  evidence  in  this  proceeding  as  Exhibit  13 — 

•  •  •  •  •  *  *  *  *! 

— for  identification:  I  didn’t  quite  get  to  finish  my  sen-1 
tence;  and  T  ask  you  if  you  have  seen  this  document  be-| 
fore  f  I 

A.  Yes  sir,  I  have.  I 

Q.  Can  you  state  what  this  document  is?  | 

A.  That  document  is  a  receipt  card  for  a  1938  Com-' 
munist  Party  membership  book,  number  59081  issued 
to  one  .JosK  M.  Ramirkz  who  is  in  the  Spanish  section,! 
Unit  M-1,  town  of  Dowmey.  i 

Q.  By  what  reason  are  you  able  to  identify  this! 
document  ? 

A.  Well,  T  handled  approximately  3,000  of  them  and' 
the  form  is  very  familiar  to  me,  and  it  has  the  samej 
marks  as  all  those  that  I  handled. 

Q.  Were  all  of  the  approximately  3,000  1938  receipt! 
cards  that  you  handled  identical? 

A.  With  the  exception  of  the  number.  ; 

Q.  That  is,  I  am  referring  to  the  printed  form,  notj 
the  written  in  material?  | 

A.  That  is  right,  yes  sir.  i 

Q.  Is  this  document  the  “receipt  card”  for  Commu-| 
nist  Party  membership  books  which  you  previously! 
mentioned  here  in  your  testimony?  *  | 
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A.  It  is,  yes  sir. 

Q.  As  Assistant  (’ouiity  Moniborship  Director  of  the 
('oininiinist  Party  of  Los  Anireles  (’ouiity  in  1938,  if 
you  Innl  rocfivo«l  this  (locuinent  in  its  present  form  in 
your  ofHco.  would  tin*  writini!:  on  the  dotted  line  above 

!  the  wonl  **siirnature*’  sitrnify  anythinir  in  particular 
to  you  * 

A.  It  would  siiiidfy  to  me  that  Jose  M.  Hamirf:z.  if 
that  is  tho  namo,  I  don't  liave  my  irlasses  on,  had  re- 
(M*iv*Ml  thi>  ca!<l  and  had  siirned  the  receipt  statin.«r  that 
he  liad  so  received  it. 

I  Q.  Would  the  number  printe«l  at  the  top  of  the  card, 
that  is  numh**r  opOSl.  !i*(*an  anythin^:  to  you  in  that 
capacity ! 

A,  W<*11.  it  would  menu  to  me  that  that  was  the  num- 
hor  of  th'*  hook  which  was  issued  to  him  and  that  was 
th(‘  number  that  won!<l  he  on  the  reuristration  card,  and 
that  is  the  number  that  wc  wmild  have  on  our  fil(‘  card 
to  char'jre  him  with  for  the  use  of  the  y(*ar  193S. 

(^.  In  that  eapacity  would  tin*  writimr  as  penciled  in 
each  of  the  ((tiler  section';  of  this  card  siyrnify  anythinir 
to  you  * 

A.  Well,  it  -iirnifies  to  nn*  that  he  was  in  Unit  M-1 
which  was  the  Spanish  si)(*akin*^  unit  and  that  he  lived 
in  Downey,  Lo';  Anodes  (’ount,v.  District  13,  St.ate  of 
( 'aliforida. 

i  (>.  Xow,  based  on  your  knowl(Mli;(*  ainl  <*xp<‘rience  as 
testified  to  in  this  proce<‘dinurs,  in  your  exj>ert  ojiinion 
could  any  i)(‘i''on  other  than  a  ('ommunist  Party  mem¬ 
ber  in  irood  standinir  have  siurned  this  document  in  the 
s])ace  on  the  dotted  liin*  above  the  word  “sii>fnature" 
as  it  appears  here  ! 

A.  Bv  Witness  Ki.mpee:  No  sir,  they  could  not. 

Witness  Kimj)le  was  shown  a  hook  (Ex.  13)  which  he 
identified  as  a  1937  (’ommiinist  Party  nn‘mh(*rship  hook, 
statinir: 

“That  is  an  olVn-ial  ('ommunist  Party  membership  hook 
issued  to  Jose  M.  R.\mirez  for  the  year  1937  identifi(‘d 
as  such  because  it  has  the  Uommunist  Party  stamj)  on 
it,  it  has  the  official  (’ommiinist  Party  initiation  stamp 
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on  it,  initiation  sitanip  which  was  issued  onlv  on  the 
Coinniunist  I^\rty  niemhership  book  which  is  first  is- 
su(‘(l  to  ( ’oiinminist  Party  members,  subseiiuent  books 
do  not  liavc  tli«‘  initiation  stamp  in  them,  and  this  book 
has  tile  Communist  Party  name  written  all  through  it, 
it  has  the  Communist  Party  dues  stamps,  International 
Solidarity  stamp.  Control  stamps  all  in,  and  it  shows 
to  me  that  it  is  an  official  Communist  Party  member¬ 
ship  book  from  which  the  receipt  Ci^rd  and  the  mid-year 
control  have  been  (.letachedP’ 

The  witness  testified  that  durinir  the  vear  1937  he  handled 
a{)proximately  IStH)  such  books.  (PP.  69  &  70). 

The  witness  further  tt‘>tified  that  duriny:  the  vears  1936 
to  1939,  the  period  of  time  when  Communist  Party  mem- 
bershij)  reconls  for  the  Los  Angeles  area  were  in  his  cus- 
t(xly,  he  has  no  recollection  of  there  having  been  recorded 
Communist  Party  immiherships  of  different  individuals  in 
iihmtical  names.  (  P.  71). 

This  witness  identifi(*d  a  pliotostatic  copy  of  a  form  (Ex. 
14)  as  a  reproduction  of  an  official  registration  blank  as 
used  in  the  Los  .\ngeles  s(*ctiou  of  the  Communist  Party  for 
the  reirist ration  of  Communist  Partv  members  for  the  vear 
193S.  (PI'.  74  wV:  77)).  When  (piestioned  concerning  the 

numbers  appearing:  on  Exhibit  14,  the  witness  stated: 

“  '  *  •  that  line,  fourth  line  where  it  says  ‘book  num¬ 
ber  1937  oSllO'  is  that  portion  of  the  registration  blank 
which  was  filled  in  at  the  night  of  registration,  the  num¬ 
ber  oSllO  was  the  book  number  taken  from  the  1937 
(\)mniunist  Party  membership  book;  and  the  number 
59081  was  the  number  taken  from  the  new  book,  the 
1938  membership  book,  which  was  issued  to  Jose  M. 
Kamirez,  and  that  shows  conclusively  that  the  two  Com¬ 
munist  Party  membership  books  bearing  those  numbers 
were  for  the  same  person  for  the  vear  1937  and  1938.” 
(P.  76). 

It  is  noted  that  the  numbers  58110  and  59081  are  the  same 
numbers  as  those  a])))earing  on  Exhibits  15  and  13,  re¬ 
spectively. 
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Till*  i*vi(lt‘iu-o  ;uU‘qnatfly  rstahlishos  tliat  tlie  respondent 
heeanu*  a  voluntary  nuMn))er  of  the  (’oinniunist  l^arty  of 
tiie  rnited  Stalo>  durinir  11K>7  and  that  he  continued  as  a 
ineinhor  thereof  durine: 

Tlu*  respondent  tleelined.  on  advice  of  counseU  to  specify 
the  country  to  wliieh  he  wishes  to  he  deport <.mJ  in  tlie  event 
of  deportation  l>ein^  ordered. 

Fi.n'dinc.s  of  F.\ct 

Fp<ui  tlie  basis  of  all  the  evidence  present(xl,  it  is  found: 

(1)  That  the  res])ondent  is  an  alien,  a  native  and  citi¬ 
zen  of  Mexico; 

(2)  That  the  resj)ondent  last  entered  the  United  States 
at  El  Paso,  Texas,  on  April  26,  1927 ; 

(3)  That  tin*  respondent  became  a  voluntary  member 
of  the  ('onimunist  Party  of  the  United  States  dur¬ 
ing:  1937  and  continued  as  a  member  thereof  dur- 
injr  1938. 

'  (\>Ncnu.sioN  OF  Law 

4’pon  the  ba>is  of  the  forej^oinjc  findinfj:s  of  fact,  it  is 
concluded : 

(1)  That  under  Section  241(a)(6)(C)  of  the  Immigra¬ 
tion  and  Nationality  Act,  the  respondent  is  subject 

i  to  d<*i)ortation  on  the  jjrround  that  he  has  been, 

after  entry,  a  memlK*r  of  the  C'ommunist  Party  of 
the  Unit(*(i  States. 

OkOKK:  It  is  ordered  that  the  alien  be  dejiorted  from  the 
United  States  in  tin*  manner  provided  by  law  on  the  charire 
contained  in  the  warrant  of  arrest. 

GeOHGE  W.  SCALUIR.N 
Georp^e  W.  Scallorn, 

GWS/nw  Specidl  Inquiry  Officrr 


r 


Decision  of  October  27,  1953 

r.  S.  DEPARTMENT  OF  JUSTICE 
BOARD  OF  IMMIGRATION  APPEALS 


File:  K-()()9381 — Los  Angeles 

In  re:  Jose  Maria  Ramirez-Salse  or  JoSE  Maria  Ramirez  or 
Jose  M.  Ramirez  or  Joe  Ramirez  or  Jose  Ramirez 

In  Deportation  Proceedings 

In  Behalf  of  Respondent: 

Ira  Gollobin,  Esquire 

1441  Broad  wav 

New  York  18,  New  York 

(Heard:  September  *25,  1953) 

Sidney  B.  Rawiiz.  Service  Representative,  also  heard 
Charges: 

Warrant :  Act  ot*  1952 — Member  of  Communist  Party 
after  entrv 
Lodged:  None 

Application  :  That  proceedings  be  terminated 

Detention  Statts:  Released  under  bond 

Warrant  of  Arrest  Served:  April  15,  1953 

This  is  an  appeal  from  the  order  of  the  special  inquiry 
officer  finding  respondent  deportable  on  the  ground  stated 
above.  The  facts  are  fully  set  forth  in  the  order  of  the 
special  inquiry  officer  and  need  not  be  repeated.  We  find 
the  charge  supported  by  reasonable,  substantial  and  pro¬ 
bative  evidenec. 

Membership  in  the  Communist  Party  is  established  by 
a  card  showing  receipt  of  a  membership  book.  This  card 
bears  the  signature  of  Jose  M.  Ramirez  which  an  expert 
witness  identified  as  identical  with  the  signature  estab- 
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by  coiiipotent  evidence  as  l)einu:  that  of  the  respond¬ 
ent.  (lovcrninent  witness  Kiniplr,  a  fornuM*  ( ’oniniunist 
ofHeial  in  eliari^e  of  nieniluTship  records,  t<*stilicd  that  tin* 
card  in  (piestion  was  a  ree»*ipt  card  for  a  (’onnniinist 

Party  nieinhership  hook  and  that  a  siirnatun*  on  sudi  a 
caril  indicated  tliat  the  person  siirnini^  it  had  received  a 
('oniniunist  I^irty  inendiersliip  hook  and  no  one  other  tlian 
a  ('oininunist  Ikirty  inendier  in  irood  standinir  would  liave 
been  iriveii  sucli  a  document  to  siirn.  Two  (lOVernment  wit¬ 
nesses  identilied  tiie  resjiondent  as  known  to  tliem  as  .Joe 
Ramirez  or  Jose  Ramirez.  Res|)ondent  refuse<!  to  testify 
oil  advice  of  counsel.  He  did  not  claim  the  privilei^i^  airainst 
self-incrimination. 


(’ouiisid  contends  the  opinion  of  the  handwritinu’  (‘Xpert 
is  based  upon  a  4')  minute  examination;  that  such  (‘xami- 
nation  is  insufficient;  that  the  testimony  of  the  expert 
reveals  that  about  oO  per  cent  of  the  time,  the  wroiiir 
individual  is  suspected  on  the  basis  of  (‘xamination  of 
handwritin'.r :  and  the  counsel,  at  oral  arii’ument,  cont(‘nded 
that  this  testimony  (*stahlish  that  the  handwritinu:  (‘Xp<‘rt 
had  been  wron.;;  .”)0  |M*r  cent  of  tin*  time. 

In  etT(*ct,  counsel  asks  us  to  take  administrative*  notice* 
that  an  ade<|nate  examination  and  comparison  of  hand- 
writin:;;  is  impossible  in  a  4r)  minute  period.  Xo  authority 
is  cit(*el  for  this  proposition.  It  is  clearly  untenable*. 
Furthermore*,  we  do  not  read  the  te‘stimony  of  the*  ex]>t*rt 
to  indicate  that  he*  stated  he*  was  in  error  in  oO  pe‘r  ce*nt 
of  his  cases  or  that  the*  wrotiir  individual  was  suspecte‘d  on 
the  basis  of  handwriting:  comparison  in  JO  per  cent  of  tlu* 
cases.  It  is  cl(*ar  to  us,  that  the*  e*xpert  stated  that  a  com¬ 
parison  of  liandwritinji:  r(*ve*als  that  the  individual  sus- 
pe*ct(*d  in  JO  per  cent  of  the*  cases  was  not  the  pe*rson 
who  was  responsilile  for  the  writinir  in  e|uestion.  Xothinjj: 
lias  hee*n  jiresented  to  us  which  would  cause  us  to  epiestion 
the  validity  of  tlie  (*xpert’s  conclusion  that  the*  respondent 
si, lined  the  receipt  card  in  eiuestion. 


I 


Counsel  points  out  that  the  name  Joe  Ramirez  is  a  com-  | 
mon  one  and  that  there  is  no  evidence  to  associate  re-  I 
spondent  with  the  Coimiiunist  Party.  That  the  name  is  a  j 
common  one  is  established,  but  that  fact  loses  its  significance  ! 
when  it  is  coupled  with  a  showing  that  the  handwriting  i 
on  tlie  receipt  card  was  that  of  the  respondent  and  that  ! 
the  receipt  card  related  to  the  acceptance  of  a  Communist  | 
Party  membership  book.  ^loreover,  respondent  has  not  I 
denied  that  the  card  related  to  him.  He  is  silent  under  cir-  i 
cumstances  where  there  is  a  duty  to  speak.  His  silence  i 
lends  additional  weight  and  substance  to  the  conclusion  | 
that  the  card  relates  to  him  and  that  he  received  a  Com-  | 
niunist  Party  membership  book  {Matter  of  K — ,  Int.  Dec.  i 
427). 

'  I 

I 

Counsel  points  out  there  is  a  conflict  in  the  testimony  of  ' 
tlie  Government  witness  who  testified  that  he  had  received  ! 
certain  emplopnent  records  from  a  certain  individual  'who  I 
in  turn  testified  that  he  had  not  himself  given  the  records  | 
to  the  first  mentioned  Government  witness  and  in  fact  had  i 
been  out  of  town  at  tlie  time.  The  conflict  is  of  a  minor  | 
nature.  In  view  of  the  fact  that  the  official  in  charge  of  the  ! 
records  testified  and  identified  the  documents  in  question,  j 
we  do  not  find  that  the  conflict  detracts  from  the  credi-  I 
bilitv  of  the  witnesses.  i 

Counsel  attacks  the  testimony  of  Kimple  as  being  | 
neither  reasonable,  substantial  or  probative;  Kimple  is  | 
stated  to  be  a  person  of  questionable  moral  character  and  | 
poor  memory  and  one  motivated  by  interest  since  he  has  ■ 
been  a  frequent  witness  in  deportation  proceedings  and  i 
has  received  pa\Tnent  for  his  services.  We  find  Kimple ’s  i 
testimony  reasonable,  substantial  and  probative.  He  was  j 
subjected  to  extensive  cross-examination  and  revealed  an  ! 
excellent  memory.  No  relation  is  shown  betw^een  an  inci-  | 
dent  relating  to  his  marital  status  from  which  counsel  i 
would  have  us  infer  he  is  of  questionable  character  and  | 
the  testimony  in  the  instant  case.  His  appearance  as  a  I 
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witness  in  many  deportation  proceedinijs  and  his  receipt 
of  payment  as  a  witness  have  been  considered.  In  the  ab¬ 
sence  of  evidence  that  he  testified  falselv  in  anv  of  these 

*  • 

proceed  in  ITS,  we  see  no  reason  to  take  an  unfavorable  in¬ 
ference  from  tlie  fact  of  the  fre«juency  of  his  appearances, 
Kimple  was  a  (’oimniinist  Party  official  in  charjre  of  mem- 
bershi})  r(H-ords  over  a  period  of  years.  It  is  due  to  his 
acquaintance  with  a  larire  number  of  Communists  that  he 
has  appeared  so  fre<juently  as  a  witness. 


(’ounsel  characterizes  exhibits  .‘h  4.  o,  7,  8,  1)  and  10  as 
hearsay  evidence  and  urires  that  the  res])ondent  was  de¬ 
prived  of  <iue  process  when  this  (‘vidence  was  admitted 
over  objection.  The  objection  is  without  merit  for  two 


reasons.  Hearsav  evidence  is  clearlv  admissible  in  a<lmin- 


istrative  proceedinirs.  Kurthennore,  tlie  documents  in 
<iuestion  an*  those  executed  by  the  respondent.  They  are 
clearly  not  within  the  purpose  of  the  hearsay  evidence 
rule  ((\S.  v.  Shoe  MnrJi'nirrif  ("orporatuni.  SO  F. 

Supp.  .‘UO,  I).  .Mass.).  (’ouns(‘l  objects  to  the  introduc¬ 
tion  of  exhibits  1*1,  14  and  I.")  on  the  irround  that  a  proj)er 
foumlation  was  not  laid  since  it  was  not  shown  in  whose 


j)Ossessions  were  from  10.‘>0  until  the  tiim*  of  their  iutro- 
<luction  into  evidence.  These  exhibits  relate  to  the  respond¬ 
ent's  reiristration  as  a  Communist  and  tin*  receipt  of  a 
(’ommunist  Party  membershi})  book.  They  w(‘re  identi¬ 
fied  by  (/overnnient  witness  Kimple  as  bein.LC  official  matter 
of  the  Communist  Party.  Kxhibit  111  contains  a  siiniature 


which  has  been  identified  as  bein.u:  that  of  the  respondent. 
Exhibits  14  and  II)  are  merely  corroborative  or  accumula¬ 
tive  evidence  and  may  be  disreirarded  without  alterin<^  our 
conclusion. 


Counsel  urjres  that  respondent  was  de})rived  of  his  con¬ 
stitutional  rijrht  aj?ainst  unreasonable  searches  and  seizures 
because  evidence  illei^ally  obtained  was  admitted  over  ob¬ 
jection.  This  is  in  reference  to  Kimjde’s  testimony  that 
he  supplie<l  documents  to  the  Los  Any^eles  Police  while 
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a  member  of  the  Communist  Party.  Counsel  characterizes 
this  as  a  breach  of  trust.  There  is  no  indication  that  any 
employee  of  the  Federal  Government  obtained  the  evi¬ 
dence  in  <iuestion  by  an  illegal  search  or  seizure  or  that 
any  individual  did  so  at  the  behest  of  an  official  of  the 
Federal  Government  or  for  the  purpose  of  enforcing  a 
Federal  law.  There  is  no  showing  that  anything  belong¬ 
ing  to  the  respondent  was  taken  from  him.  It  is  clear 
therefore  that  the  contention  concerning  illegal  search 
and  seizure  is  without  foundation  {United  States  v.  Scotti, 
102  F.  Supp.  747,  S.l).  Texas,  affd.  193  F.  2(1  644,  C.A.  o: 
Steeher  v.  United  States,  198  F.  2d  615,  C.A.  10). 

Counsel  contends  that  respondent  was  deprived  of  his 
right  to  a  fair  hearing  because  adequate  notice  of  the  hear¬ 
ing  was  not  given  and  a  continuance  was  not  granted  when 
recjuired.  This  contention  is  not  supported  by  the  record. 
Notice  of  hearing  was  given  to  the  alien  by  letter  dated 
May  5,  1953.  Hearing  was  scheduled  for  May  21,  1953. 
Although  counsel  was  apparently  not  sent  such  notice,  | 
the  alien  was.  AVe  note  moreover  that  when  counsel  re-| 
(]uested  additional  time  to  prepare  for  hearing,  and  the| 
request  was  denied,  he  took  no  objection. 

I 

Counsel  urges  that  the  procedure  using  a  special  in- 1 
(juiry  officer  who  is  an  employee  of  the  Immigration  and! 
Naturalization  Service  is  unconstitutional,  and  other  con-! 
stitutional  objections  are  raised.  We  are  without  juris-! 
diction  to  consider  constitutional  objections  {Matter  of  L-,| 
Int.  Dec.  334).  However,  we  note  in  passing  that  the  pro-| 
cedure  emploving  a  special  inquirv  officer  has  been  upheld 
{U,S,  ex  rel  Marcello  v.  Ahrens,  113  F.  Supp.  22,  E.D.  La.)J 

i 

Other  contentions  of  counsel  have  been  considered  aiul 
are  found  to  be  without  merit.  The  appeal  will  be  dis-i 
missed.  I 

I 

Order:  It  is  ordered  that  the  appeal  be  and  the  same  is 
herebv  dismissed.  i 


Chairman 


,so 

BOARD  OF  IMMIGRATION  APPEALS 

1  UNITED  STATES  OF  AMERICA 

IMMIGRATION  AND  N  ATUR-\LIZATION  SERVICE 

No.  E  9693S1 

In  the  Matter  of  Deportation  Proceedinsrs  of 
Jose  Maria  Ramikez-Salse 

I  Motion  to  Reop>en  Proceedings 

Respondent  by  his  attorney,  Irwin  Gostin,  hereby  moves 
to  reopen  proceedinirs  and  petitions  for  stay  of  deportation 
and  alleges: 

I 

Resi)ondent  has  not  removed  from  the  United  States. 

II 

Respondent  was  char^red  with  a  violation  of  the  Immigra¬ 
tion  and  Nationality  Act  in  that  he  lias  been  after  entering 
a  Tiieinber  of  the  following  class  set  forth  in  Section  241, 
Subsection  (a)  of  said  act:  An  alien  who  was  a  member 
of  the  Communist  Party  of  the  United  States.  An  order  of 
the  Immigration  and  Naturalization  Service  dated  July  3, 
1953,  ordered  respondent’s  defiortation  from  the  United 
States  on  the  charge  contained  in  the  warrant  of  arrest. 
An  appeal  of  said  order  to  the  Board  of  Immigration 
Appeals  was  dismissed  on  October  27,  1953. 

III 

Respondent  is  informed  and  believes  that  he  is  eligible 
to  apply  for  discretionary  relief  under  Section  244  of 
said  act,  and  this  motion  is  made  under  tlie  provisions  of 
said  act  to  reopen  proceedings  in  order  that  now  evidence 
may  be  introduced  in  the  record  from  which  it  could  be 
determined  that  discretionary  relief  should  be  granted 
to  respondent. 
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IV 

i 

If  proceedings  are  reopened,  respondent  will  introduce  ! 
evidence  required  by  the  provisions  of  Section  244  of  said  ! 
act,  which  evidence  is,  and  respondent  alleges  the  facts  I 
to  be,  as  follows :  | 

I 

1.  Respondent  has  been  found  to  be  deportable  under  I 

Section  241  (a)  of  the  Immigration  and  Nationality  Act  I 
because  he  was  a  member  of  the  Communist  Party  in  1937  ^ 
and  1938.  ’  ' 

i 

2.  Respondent  has  been  physically  present  in  the  United  I 

States  for  a  continuous  period  of  not  less  than  ten  vears,  ! 
to-wit :  fifteen  years  immediately  following  the  alleged  ! 
commission  of  an  act  for  the  assumption  of  a  status  con-  | 
stituting  a  ground  for  deportation,  to-wit:  membership! 
in  the  Communist  Party,  and  he  is  now  physically  present  j 
in  the  United  States.  | 

I 

3.  During  all  of  said  period  respondent  has  been,  and  ! 

he  is,  a  person  of  good  moral  character.  ! 

I 

4.  Respondent,  his  wife  of  twenty  years,  his  seven  Ameri-  | 
can-born  children,  and  his  fourteen  American-born  grand- 1 
children  would  suffer  exceptional  and  extremely  unusual  | 
hardship  in  the  event  respondent  is  deported,  and  such  i 
facts  are  set  forth  in  the  affidavit  of  respondent’s  wife  in  I 
support  of  this  motion  filed  herewith. 

I 

1 

V 

i 

Oral  argument  is  desired  and  respondent  respectfully! 
requests  an  opportunity  be  afforded  for  oral  argument  in  I 

support  of  this  motion  to  reopen  proceedings.  | 

1 

VI 

i 

Respondent  fears  that  he  will  be  deported  before  thisj 
board  has  had  an  opportunity  to  determine  this  motion  to  I 


reopen  proceeding,  so  that  respondent  may  make  applica¬ 
tion  for  discretionary  relief. 

Whehefore,  respondent  prays  that  his  motion  be  granted 
for  reopening  of  the  proceedings  so  that  he  may  avail  him¬ 
self  of  the  provision  for  discretionary  relief  as  provided 
in  Section  244  of  the  Iiiimigration  and  Nationality  Act; 
that  a  stay  of  execution  of  the  order  of  deportation  be 
granted  until  such  time  as  the  said  motion  has  l)een  deter¬ 
mined;  and  that  an  opportunity  for  oral  argument  be 
granted,  and  that  respondent  remain  at  lilx?rty  under  bond. 

Respectfully  submitted, 


Irwin  Gostin 

Attorm'if  for  Respoiuient 

No.  E  069381 


Affidavit  in  Support  of  Motion  to  Reopen  Proceedings 

State  ok  California  ) 

Coi'NTY  OF  Los  Angeles  \ 


'  Guadaluix,*  Ramirez-Salse  being  first  duly  .sworn,  de- 
po.ses  and  says:  That  affiant  is  the  wift*  of  Jos(‘  Ramirez- 
Salse  who  is  an  alien  subject  to  deportation  order  under 
proceedings  initiated  by  a  warrant  of  arrest  dated  April 
14,  1953;  that  she  is  affected  l)y  the  order  of  deportation 
issued  in  said  procee<lings  by  reason  of  her  relationship 
with  respondent  for  a  period  of  twenty  years  and  her  love 
and  affection  for  said  alien  and  bv  reason  of  the  fact  that 


.she  would  be  depriv'ed  of  the  comfort  and  help  of  his  pres¬ 
ence  if  he  is  deiK)rted  under  said  order;  tliat  she  believ'cs 
respondent  to  be  eligible  for  discretionary  relief;  that 
through  attorney  Irwin  Gostin,  who  represented  respond¬ 
ent  before  Immigration  and  Naturalization  Service  the 
accompanying  motion  is  made  to  reopen  the  proceedings 
in  said  matter  so  that  new  evidence  may  be  introduced  to 
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show  that  respondent  has  been  physically  present  in  the 
United  States  for  a  continuous  period  of  more  than  ten 
years  to-wit  15  years  immediately  following  the  alleged 
fact  constituting  the  ground  for  his  deportation;  that  dur¬ 
ing  all  of  this  period  he  has  been  and  he  is  a  person  of 
good  moral  character  and  that  he  is  a  person  whose  de¬ 
portation  would  result  in  extremely  unusual  and  excep¬ 
tional  hardship  to  him,  to  affiant,  respondent’s  spouse,  to 
tlie  seven  children  of  respondent,  all  of  whom  are  citizens 
of  the  United  States  by  birth,  to  the  fourteen  grandchildren 
of  respondent  all  of  whom  are  American  citizens  by  birth ; 
that  respondent  maintains  and  supports  a  household  con¬ 
sisting  of  himself,  his  spouse,  three  of  his  children  and  one 
granddaughter,  and  that  deportation  of  respondent  would 
cause  said  household  to  be  destitute;  that  request  is  made 
for  a  stay  of  execution  of  the  deportation  order  until 
the  accompanying  motion  is  finally  acted  upon. 

In  Witness  Whereof  affiant  subscribes  her  name  at  Los 
Angeles  County,  California,  this  day  of  November, 
1953. 


Subscribed  and  sworn  to  before  me 
this  <lav  of  Noveml>er,  1953 


Not  a  rtf  Public  in  and  Jo  r  said 
County  and  State 
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Decision  of  January  IL  1954 

l'.  S.  DEPARTMENT  OF  JUSTU’E 

BOARD  OF  1 M  M  IGRATION  APPEALS 

File:  K-061K>S1 — Los  Ansreles 
In  THE  Matter  of 

Jose  Maria  Ramirez-Sai*se  or  Jose  Maria  Ramirez  or  Jose 
M.  Ramirez  or  Joe  Ramirez  or  Jose  Ramirez 

In  Deportation  Proceedings 

In  behalf  of  Respondent:  Irwin  Gostin,  Esquire 
630i>  Yucca  Street 
Holh'wood  28,  California 

When  we  considered  this  case  on  Octol)er  27,  1953,  we  dis- 
niisse<l  resi)ondent ’s  appeal  from  an  order  of  the  special 
in<}uiry  officer  directing  that  respondent  lx*  deported  on  the 
charge  contained  in  the  warrant  of  arrest  (Section  241(a) 
of  the  Ininiigration  and  Xationality  Act — An  alien  who 
was  a  member  of  the  (’ommunist  Party  of  the  Unite<l 
States  after  entry).  This  case  is  before  us  now  on  motion 
of  the  alien  that  the  proceedings  1h*  reopened  to  permit 
him  to  apply  for  discretionary  relief  under  Si*ction  244 
of  the  Immigration  and  Nationality  Act. 

It  is  apparent  from  the  motion  that  respomlent  seeks  an 
op[)ortunity  to  file  an  apj)lication  for  suspension  of  de¬ 
portation  under  Section  244(a)(5)  of  the  Immigration  and 
Nationality  Act.  Respondent  refus'ed  to  testify  at  the 
warrant  hearing  on  advice*  of  Coun.'^el.  He  did  not  claim 
the  privilege  against  self-incrimination.  He  made  no  ap¬ 
plication  for  discretionary  relief. 

Although  represented  by  counsel,  respondent  made  no 
application  for  discretionary  relief  during  the  warrant 
hearing,  when  an  application  for  such  relief  could  have 
l)een  submitted.  He  chose  instead  to  remain  silent,  re¬ 
fusing  to  testify.  Under  the  circumstances  in  this  case. 


r 
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I 
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i 

j 

we  do  not  feel  that  any  discretionary  relief  is  now  w'ar-  j 
ranted.  Accordingly,  the  motion  will  be  denied.  | 

Order:  It  is  ordered  that  the  motion  be  and  the  same  is  j 
hereby  denied. 
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(1)  Whether  a  deportation  order  based  on  a  finding  of 
membership  in  the  Communist  Party  in  1937  and  1938  is 
supported  by  “reasonable,  substantial  and  probative 
evidence'-  of  “membership",  as  defined  by  the  Supreme 
Court,  when  the  evidence  in  support  of  the  finding  consists 
solely  of  (a)  an  undated  card  bearing  the  alien’s  signature 
and  acknowledging  receipt  of  a  “membership  book’’  but 
nowhere  on  its  face  indicating  any  application  to  the  Com¬ 
munist  Party,  and  not  the  subject  of  testimony  explaining 
its  source;  (b)  testimony  of  a  former  member  of  the 
Communist  Party  that  the  card  corresponded  to  a  form 
used  by  the  Communist  Party  in  1938;  and  (c)  failure  of 
the  alien  to  testify  at  the  deportation  hearing. 

(2)  Whether  failure  of  an  alien  to  testify  in  the  deporta¬ 
tion  hearing  under  the  above  circumstances  could  validly 
be  taken  into  account  as  evidence  of  past  Communist  Party 
membership. 

(3)  Whether  an  alien’s  refusal  to  testify  at  his  own 
deportation  hearing  disqualifies  him  from  consideration  of 
an  application  for  suspension  of  deportation. 

(4)  Whether  the  Attorney  General  abused  his  discretion 
in  refusing  to  consider  a  meritorious  application  for 
suspension  of  deportation  because  the  alien  refused  to 
testify  at  his  deportation  hearing. 
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IN  THE 


United  States  Court  of  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,852 


JOSE  MARIA  RAMIREZ-SALSE,  Appellant, 


HERBERT  BROWNELL,  JR.,  et  al..  Appellees. 


Appeal  From  the  United  States  District  Court  for  the 

District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTION 

This  is  an  appeal  from  an  order  of  the  District  Court 
granting  appellee’s  motion  for  summary  judgment  and  dis¬ 
missing  the  complaint  (J.A.  14).  Jurisdiction  below  arose 
under  D.C.  Code,  sections  11-305  and  11-306;  28  U.S.  Code, 
section  1331;  section  10  of  the  Administrative  Procedure 
Act,  5  U.S.  Code,  section  1009.  Jurisdiction  of  this  Court 
is  co’.'.ferred  by  28  U.S.  Code,  section  1291. 


STATEMENT  OF  THE  CASE 


The  facts  as  allcijed  in  the  appellant's  complaint  (J.A. 
2-6)  and  as  shown  by  the  tile  of  the  Immigration  and 
Xaturalization  Service  relating  to  the  appellant  which  was 
made  part  of  the  record  below  (J.A.  12),  are  undisputed. 
These  show  the  following: 

The  apj>ellant  is  an  alien,  a  native  of  Mexico  who  was 
admitted  into  the  United  States  for  penuanent  residence 
in  1923  (J.A.  3,  18).  He  is  married,  has  seven  American- 
horn  children  and  fourteen  American-born  grandchildren, 
all  citizens  of  the  United  States  (J.A.  3,  31,  33). 

The  appellant  was  ordered  deported  on  or  about 
October  27,  1953  (J.A.  25).  The  de])ortation  order  was 
based  upon  a  finding  that  the  plaintiff  had  been  a  member 
of  the  Communist  Party  in  1937  and  1938  (J.A.  24)  and 
was  therefore  deportable  under  section  241(a)(6)(C)  of 
the  Immigration  and  Nationality  Act,  8  U.S.  Code,  section 
1251(a)(6)(c)  (J.A.  24). 

'  The  order  of  deportation  was  based  upon  the  following 
evidence.  There  was  introduced  into  evidence  in  tlie 
deportation  liearing  against  the  appellant  a  blue  undated 
card  (Ex.  13,  J.A.  15)  which,  according  to  the  testimony 
of  a  liandwriting  expert,  bore  the  signature  of  the  appellant 
(J.A.  20).  Tliis  undated  card  stated  over  the  signature 
which  was  identified  as  that  of  the  appellant,  “I  have 
received  Membershij)  Book,’^  and  it  contained  other  data 
such  as  the  state,  county,  district,  unit,  etc.  The  card 
nowhere  on  its  face  indicated  that  it  had  any  relationship 
or  application  to  the  Communist  Party.  No  testimony  was 
given  as  to  the  source  of  tliis  blue  card  or  how  it  had 
come  into  the  possession  of  the  Immigration  Service.  A 
government  witness,  one  William  W.  Kiniple,  who  had  been 
a  former  member  of  the  Communist  Party  ns  a  police  spy, 
testified  that  the  Communist  Party  had  used  cards  of  the 
description  of  Exhibit  13  in  1938  to  .show  receipt  for 
party  membersliip  books.  Kimple  did  not  identify  the 
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I 

I 

I 


% 


I 

i 

I 
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specific  exhibit  which  was  introduced  into  evidence  and  ; 
did  not  testify  that  he  had  ever  seen  that  particular  card.  I 
(J.A.  21-2,  26).  I 

There  was  also  introduced  into  evidence  in  the  deporta-  | 
tion  hearing  over  appellant’s  objection,  a  membership  book  | 
in  the  (’ommunist  Party  and  a  registration  blank  in  the  j 
Communist  Party  both  bearing  the  name  Jose  M.  Ramirez  | 
(Exliibits  14,  15).  Neither  of  these  documents  contained  | 
anything  in  the  appellant’s  handwriting.  Nor  were  these  ! 
documents  identified  as  having  come  from  Communist  ! 
Party  records,  and  in  fact  there  was  no  evidence  as  to  their  | 
source.  Like  Exhibit  13  the  documents  were  offered  in  - 
evidence  without  any  testimony  as  to  where  they  had  been  | 
obtained  and  liow  they  had  come  into  the  possession  of  | 
the  Immigration  Service.  The  witness  Kimple  merely  ■ 
identified  them  as  documents  of  a  type  which  were  used  by  j 

the  Communist  Partv  (J.A.  23).  I 

i 

There  was  no  evidence  as  to  the  circumstances  under  I 
which  the  appellant  had  signed  the  blue  undated  card  ! 
(Exhibit  13).  There  was  no  testimony  that  the  appellant  | 
had  ever  applied  for  membership  in  the  Communist  Party,  | 
had  ever  attended  a  meeting  of  the  Communist  Party,  had  ! 
ever  paid  dues  to  the  Communist  Party,  or  liad  ever  ; 
particii)ated  in  any  way  in  any  activities  connected  with  i 
the  Communist  Party. 

In  sustaining  the  order  of  deportation,  the  Board  of  j 
Immigration  Appeals  rested  its  finding  upon  the  blue  card,  I 
Exhibit  13  (J.A.  26).  With  regard  to  the  other  two  docu-  I 
ments,  Exhibits  14  and  15,  the  Board  stated  that  these  were  | 
“merelv  corroborative  or  accumulative  evidence  and  mav  | 
be  disregarded  without  altering  our  conclusion”  (J.A.  28).  | 

Thus  in  effect  the  finding  of  the  Board  rested  exclusivelv 
upon  the  blue  undated  card.  Exhibit  13,  plus  the  fact  that  | 
at  the  deportation  hearing  the  appellant  refused  to  testify  j 
(J.A.  27). 

i 

I 

j 

i 

i 

I 

I 

I 


Subsequent  to  the  aflSrmance  of  the  deportation  order  by 
the  Board  of  Immi^raton  Appeals,  the  appellant  filed  a 
motion  to  reopen  the  proceedings  in  order  to  apply  for 
suspension  of  deportation  in  accordance  with  the  provisions 
of  section  244  of  the  Immiirration  and  Nationality  Act, 
S  U.S.  Code,  section  1254.  In  this  petition  (J.A.  30-32), 
which  is  uncontradicted,  the  appellant  alleged  that  he  had 
seven  American-born  children  and  fourteen  American-born 
grandchildren.  He  showed  that  all  of  these,  and  his  wife 
of  twenty  years,  would  suffer  exceptional  and  unusual 
hardship  as  a  result  of  his  deportation.  An  affidavit  filed 
by  his  wife  in  support  of  the  petition  asserted  that  the 
appellant  supported  his  wife,  three  of  his  children  and  one 
granddaughter,  “and  that  deportation  of  resi)ondent  would 
cause  said  household  to  be  destitute”  (J.A.  33).  The  peti¬ 
tion  for  suspension  of  deportation  further  alleged  that  the 
api)ellant  had  been  a  continuous  resident  of  the  United 
States  for  a  period  of  more  than  fifteen  years  since  his 
alleged  membership  in  the  Communist  Party  in  1938,  and 
that  during  all  of  tliat  time  he  had  been  and  was  a  person 
of  good  moral  character.  The  petition  was  supported  by 
affidavits  from  thirteen  citizen  friends  and  neighbors  of 
the  appellant,  all  of  whom  attested  to  his  good  moral 
character. 

The  Board  of  Immigration  Appeals  denied  the 
appellant’s  motion  for  leave  to  file  an  application  for 
suspension  of  deportation  on  the  ground  that  at  the 
deportation  hearing  itself  the  appellant  had  made  no 
application  for  discretionary  relief,  but  had  on  advice  of 
counsel  chosen  instead  to  remain  silent.  The  Board  con¬ 
cluded  that  under  these  circumstances  “we  do  not  feel  that 
any  discretionary  relief  is  now  warranted”  (J.A.  35). 

The  appellee  filed  a  motion  for  summary  judgment 
supported  by  the  record  of  the  Immigration  and  Natural¬ 
ization  Service  relating  to  the  appellant  (J.A.  11-12).  On 
the  basis  of  this  record  the  trial  court  found  that  the  record 


contained  “reasonable,  substantial  and  probative  evidence  | 
establishing  plaintiff’s  voluntary  membership  in  the  Com-  i 
inunist  Party  of  the  United  States”  and  that  the  Board  of  : 
Immigration  Appeals  did  not  abuse  its  discretion.  The  i 
Court  granted  the  appellee’s  motion  for  summary  judgment  | 
and  dismissed  the  complaint  (J.A.  13-14).  1 

i 

STATUTES  INVOLVED  ! 

I 

Section  ‘214(a) ( (6) (C)  of  the  Immigration  and  Nation-  i 
ality  Act,  8  U.S.  Code,  section  1251(a)(6)(C)  provides  i 

that :  I 

! 

i 

“Any  alien  in  the  United  States  .  .  .  shall  upon  the  j 
order  of  the  Attorney  General,  be  deported  who  .  .  .  i 
is  or  at  any  time  has  been,  after  entry  a  member  of  ! 
the  following  classes  of  aliens:  .  .  .  Aliens  who  are  ! 
members  of  .  .  .  the  Communist  Party  of  the  United  j 
States.”  I 

I 

Section  242(b)(4)  of  the  Immigration  and  Nationality  | 

Act,  8  U.S.  Code,  section  1252(b)(4)  provides  that;  j 

i 

“No  decision  of  deportability  shall  be  valid  unless  | 
it  is  based  upon  reasonable,  substantial  and  probative 
evidence.”  I 

I 

STATEMENT  OF  POINTS 

The  court  below  erred  in  granting  the  appellee’s  motion 
for  summary  judgment  and  in  dismissing  the  complaint. 

! 

SUMMARY  OF  ARGUMENT  ; 


In  order  to  sustain  the  order  of  deportation,  it  was  | 
necessary  that  the  Immigration  Service  prove  that  the  i 
appellant  had  been  a  member  of  the  Communist  Party.  To  j 
meet  this  burden,  it  was  necessary  to  prove  that  the  | 
appellant  had  met  the  formalized  requirements  for  j 
membership,  i.e.,  had  applied  for  membership,  paid  dues, 
attended  meetings,  etc. 
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Moreover,  the  particular  statute  here  applicable  requires 
that  the  i^overiiinent  prove  that  the  inenibership  was  more 
than  nominal,  (ialrdu  v.  Press  which  sustained  the  con- 
stitutionalitv  of  the  statute  irave  the  term  “memlKM*”  as 
emi»loyed  in  the  statute  a  restricted  interpretation.  The 
Court  held  that  the  membership  must  be  something  more 
than  “no’iiinar'  and  must  be  with  knowledge  that  the 
organization  joined  was  a  “distinct  and  active  political 
organization.”  According  to  (ialvan  the  deportation 
provision  did  not  apply  to  “aliens  who,  accidentally, 
artificially  or  unconsciously  in  appearance  only,  are  found 
to  be  members  of  or  affiliated  with  an  organization  of  whose 
}»latfonn  and  pur{)oses  they  have  no  real  knowledge.” 

n. 

Section  242(b)(4)  of  the  Immigration  and  Nationality 
Act  j)rovides  that  “no  decision  of  deportahility  shall  be 
valid  unless  it  is  based  upon  reasonable,  substantial  and 
probative  evidence.”  This  section  is  new  in  deportation 
statutes  and  was  incorporated  for  the  first  time  in  the 
Immigration  an<l  Nationality  Act  of  19r)2. 

'  Prior  to  the  passage  of  the  lO.VJ  Act,  the  valiility  of 
deportation  orders  could  be  reviewed  only  ])y  i)roceedings 
in  habeas  C()ri)us.  The  scope  of  review  was  limited  to 
determining  whether  or  not  the  alien  had  obtained  a  fair 
hearing.  Tlu*  language  of  the  Act,  however,  impo.ses 
U])on  the  courts  the  same  duty  of  reviewing  deportation 
drders  as  obtains  in  the  case  of  decision.s  of  other 
administrative  agencies.  Courts  must  now  review  deporta¬ 
tion  orders  not  only  to  determine  whether  or  not  the 
hearing  was  fair,  but  also  to  determine  if  the  order  is 
based  upon  “reasonable,  substantial  and  probative 
evidence.” 

The  })hrase  “substantial  evidence”  has  been  defined  by 
the  Supreme  Court  as  “more  than  a  mere  scintilla.  It 
means  such  relevant  evidence  as  a  reasonable  mind  might 
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accept  as  adequate  to  support  a  conclusion.”  It  “must  do 
more  than  create  a  suspicion  of  the  existence  of  the  fact 
to  be  established.” 


►  ► 
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III. 

Tlie  evidence  in  the  record  before  the  Immigration 
Service  did  not  satisfy  the  standard  of  proof  imposed  upon 
the  Immigration  Service  by  the  statute,  and  in  the  light  of 
the  restricted  interpretation  given  the  term  “member” 
by  the  Supreme  Court.  There  was  no  testimony  that  the 
ap])ellant  had  met  any  of  the  formal  requirements  of 
membersirip  in  the  Communist  Party,  that  he  had  ever 
ap])lied  for  membership,  paid  dues  or  attended  a  meeting, 
or  had  done  anything  in  connection  with  the  Communist 
Party.  All  that  the  Service  had  before  it  was  a  blue  un¬ 
dated  card  with  the  signature  of  the  appellant  on  it.  There 
was  no  evidence  as  to  where  the  card  had  come  from.  There 
was  no  evidence  as  to  the  circumstances  under  which  the 
ai)pellant  affixed  his  signature  to  the  card.  There  was  no 
evidence  that  the  appellant  was  aware  that  the  card  had 
any  relationship  to  the  Communist  Party  or  that  the 
api>ellant  knew  that  signing  the  card  made  him  a  member 
of  the  Communist  Party.  The  card  itself  did  not  bear  the 

name  Communist  Partv  anvwhere.  Under  the  circum- 

*  • 

stances  the  card  was  a  mere  “scintilla”  which  could  do  no 
more  than  “create  a  suspicion  of  the  existence  of  the  fact 
to  be  established.” 

The  Board  of  Immigration  Appeals’  decision  in  this  case 
was  handed  down  prior  to  the  decision  of  the  Supreme 
Court  in  Galvan  v.  Press.  The  Board,  accordingly,  was  not 
aware  of  the  restricted  definition  of  membership  which  the 
Supremo  Court  made  in  Galvan.  Thus  the  Board  never 
considered  whether  the  evidence  in  this  case  satisfied  that 
definition. 

In  addition  to  the  undated  blue  card,  the  Board  placed 
some  reliance  on  the  fact  that  the  appellant  did  not  testify 
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at  the  deportation  hearinir.  Previous  court  decisions  have 
held  that  it  is  ])ennissible  to  draw  inferences  from  silence 
in  deportation  cases  hut  the  same  decisions  considered  that 
the  scoj)e  of  judicial  review  was  limited  to  a  detennination 
as  to  whether  or  not  the  hearinir  was  fair.  Whatever  the 
rule  hiay  have  been  concerning:  the  permissibility  of  an 
inference  from  silence  in  a  limited  review  in  a  habeas 
corpus  i)roceedinir,  it  cannot  be  said,  in  the  face  of  the  new 
standard  of  review  imposed  by  the  statute  applicable  here 
that  the  silence  of  the  appellant  is  an  item  of  reasonable, 
substantial  and  probative  evidence. 

In  view  of  the  re<iuirement  im])osed  by  the  statute  that 
tindimrs  must  be  based  upon  reasonable,  substantial  and 
probative  evidence,  tlie  Board  was  not  justified  in  placing: 
any  reliance  on  aj)j)ellant ’s  silence.  Since  it  did  so  its 
order  must  be  set  aside  for  tliat  reason  alone.  Reviewinir 
courts  must  set  aside  an  ordt*r  of  an  administrative  airencv 
based  ui)On  an  erroneous  rulinjr  of  law  even  if  the  order 
could  be  supported  on  other  grounds. 

IV. 

Tl)e  ai)pellant’s  i)etition  to  reopen  the  hearing  for  con¬ 
sideration  of  liis  application  for  suspension  of  deportation 
clearly  established  his  eligibility  for  suspension  and  showed 
on  its  face  that  the  application  was  meritorious.  The 
Board  of  Immigration  Appeals,  however,  refused  to  con¬ 
sider  tliis  application  at  all  on  the  ground  that  the  appel¬ 
lant  had  not  made  the  application  at  the  deportation  hear¬ 
ing  itself  and  had  not  testified  at  that  hearing.  This  was 
a  clear  abuse  of  discretion. 

The  government  argued  below  that  what  was  involved 
was  not  an  exercise  of  discretion  in  denying  the  applica¬ 
tion  for  suspension  of  deportation  but  rather  an  exercise 
of  discretion  in  refusing  to  reopen  the  record.  But  this 
difference  is  immaterial  since  the  courts  can  review  an 
abuse  of  discretion  by  the  Attorney  General  without  re- 
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jrard  to  the  staife  at  which  the  abuse  takes  place;  and  the 
courts  have  reviewed  the  exercise  of  discretion  in  refusing 
to  reoi)en  hearings  to  consider  an  application  for  suspen¬ 
sion  of  deportation  to  determine  whether  or  not  there  was 
an  abuse  of  discretion. 

On  the  basis  of  the  petition  for  suspension  of  depor¬ 
tation  there  was  no  (piestion  that  the  appellant’s  depor¬ 
tation  would  result  in  severe  hardship  for  the  alien,  his 
wife  and  his  citizen  children  and  grandchildren.  There 
was  also  no  question  that  the  appellant  was  of  good  moral 
character  and  merited  suspension  of  deportation  under 
the  statute.  The  Board  of  Immigration  Appeals,  however, 
refused  even  to  consider  the  application  because  in  its 
view  the  appellant  merited  punishment  because  of  his 
failure  to  testify  at  the  original  deportation  hearing.  This 
was  not  a  reasoned  refusal  to  reopen  on  the  ground  that 
the  petition  failed  to  make  a  sufficient  showing  to  warrant 
reopening.  The  decision  of  the  Board  here  was  not  an 
exercise  of  discretion  but  a  petty  punitive  action. 

There  was  nothing  in  appellant’s  conduct  at  the  hear¬ 
ing  which  justified  the  Board’s  taking  punitive  action 
against  him.  The  statutory  policy  underlying  the  grant 
of  authority  to  suspend  deportation  was  to  prevent  undue 
hardship  to  an  alien's  wife  and  children  who  might  be 
dependent  upon  him  for  support.  Thus  the  Board  was 
punishing  not  oidy  the  appellant,  but  also  his  wife  and 
citizen  children  and  grandchildren.  The  rationale  of  the 
Board  was  that  any  alien  who  in  a  deportation  hearing 
puts  the  Immigration  Service  to  its  proof  thereby  places 
himself  and  his  citizen  dependents  beyond  the  pale,  and 
discretionary  relief  will  be  denied  no  matter  how  mer¬ 
itorious  the  case  might  be.  Such  a  rule  is  clearly  arbitrary 
and  is  the  action  not  of  a  responsible  government  agency 
but  of  a  petty  tyrant. 
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ARGUMENT 

L  THE  BURDEN  OF  PROOF  ON  THE  GOVERNMENT 
A.  The  Meaning  of  the  Term  Membership 

In  orilor  to  >ustain  the  order  of  dejx>rtatioii  it  was  neces¬ 
sary  tliat  the  Iinndirration  Service  prove  that  the  apjjel- 
lant  had  l>een  a  inrmhvr  of  the  Communist  Party.  To 
meet  tliis  harden  it  was  necessary  to  prove  that  the  appel¬ 
lant  had  met  tlie  formalized  requirements  for  member¬ 
ship,  i.e.,  had  apj)lied  for  memhershi]),  paid  dues,  attended 
meetinirs,  etc.  VuitrtI  States  v.  Reimer,  79  F.  2d  315; 
rnitt'/J  Statrs  V.  Rvniutfjton,  191  F.  2d  246,  cert.  den.  343 
U.S.  907.  Frwf  of  any  relationship  with  the  Communist 
Party  that  amounte<l  to  less  than  membership  would  not 
satisfy  tiie  riMjuirements  of  the  statute  and  would  require 
settinir  aside  the  order  of  deportation.  United  States  v. 
Reitnrr.  suf/ra. 


Moreover,  tin*  particular  statute  here  applicable  requires 
that  the  irovermmuit  i)rove  that  the  membership  was  more 
than  nominal.  The  constitutionality  of  the  statute  was 
sustained  by  the  Supreme  (V>urt  in  (ialt'an  v.  Press,  347 
F.S.  522,  But  in  so  doiiu;  the  Court  crave  the  term 
“memlxm"  as  employed  in  the  statute  a  restricted  in¬ 
terpretation.  The  (’ourt  held  that  an  alien  may  he  a 
“member""  of  the  Communist  Party  and  thus  fall  within 
the  provisions  of  the  statute  without  any  showinir  of 
knowledjre  tliat  tlie  Communist  Party  advocated  violent 
revolution.  Tlie  Court  added,  however,  that  the  memher¬ 
shi])  must  he  sonuUhin.ir  more  than  “nominal”  and  must 
he  with  knowh*djre  that  the  oriranization  joined  was  a 
“distinct  and  active  ]>olitical  orcranization”.  In  (ialvan, 
the  Court  stated  (at  527-528)  that,  as  the  legislative  history 
showed,  the  dejiortation  provision  did  not  apply  to 
“aliens  who,  accidentally,  artificially  or  unconsciously  in 
appearance  only,  are  found  to  be  members  of  or  affiliated 
with  an  organization  of  whose  platform  and  purposes  they 
have  no  real  knowledge”.  It  stated  {ibid)  that  member- 
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.ship  may  bo  “.so  nominal  as  to  keep  an  alien  out  of  the  | 
doportable  class."  It  summed  up  by  saying  (at  528) :  “It  i 
is  enough  that  the  alien  joined  the  Party,  aware  that  he  I 
was  joining  an  organization  known  as  the  Communist  | 
Party  which  operates  as  a  distinct  and  active  political  | 

organization,  and  that  he  did  so  of  his  own  free  will.’’  ! 

'■  ! 

i 

i 

B.  The  Standard  of  Proof  | 

Section  242(b) (-1-)  of  the  Immigration  and  Nationality! 
Act  provides  that  “no  decision  of  deportability  shall  be  i 
valid  unless  it  is  based  upon  reasonable,  substantial  and  I 
probative  evidence.’’  This  section  is  new  in  deportation! 
statutes  and  was  incorporated  for  the  first  time  in  the  | 
Immigration  and  Nationality  Act  of  1952.  Previous  ver-  i 
sions  of  the  deportation  act  had  no  similar  provision,  i 
Earlier  prints  of  the  Act  provided  only  that  “no  decision! 
.<hall  be  valid  unless  it  is  based  upon  probative  evidence.”' 
S.  8455,  81st  Cong.  2d  Sess. ;  H.R.  2379,  82d  Cong.  1st  Sess. ;  | 
H.K.  281f),  82d  Cong.  1st  Sess.;  S.  716,  82d  Cong.  1st  Sess.  | 
The  language  “substantial  and  reasonable”  evidence  was  | 
inserted  in  this  section  after  joint  hearings  by  the  Senate! 
and  House  Committee  in  which  many  witnesses  indicated! 
the  need  to  make  the  Immigration  Service  conform  w’ith| 
the  normal  standards  of  administrative  agencies  and  to! 
give  the  same  .^cope  of  judicial  review  over  decisions  of| 
the  Immigration  Service  that  are  applicable  in  the  casei 
of  other  administrative  agencies.  See  Joint  Hearings | 
before  the  Subcommittee  of  the  Committees  on  the  Judiciary! 
on  Bills  to  Revise  Law's  Related  to  Immigration,  Naturaliza-i 
tion  and  Nationality.  82nd  Cong.  1st  Sess.  348,  418-22,  577,1 
590, 691,  699.  In  Marcello  v.  Boytds,  349  XJ.S.  302,  308  the  Su-i 
preme  Court  specifically  noted  that  this  provision  of  the! 
Immigration  and  Nationality  Act  wras  modelled  after  the! 
Administrative  Procedure  Act  and  w'as  to  be  given  the! 
same  effect  as  that  Act.  | 

Prior  to  the  passage  of  the  1952  Act,  the  validity  of  de-i 
portation  orders  could  be  review’ed  only  by  proceedings! 


I 

I 

I 


12 


ini  habeas  corpus.  Ileikkihi  v.  Barber,  345  U.S.  229; 
Bh-auQhn<\Citi/  v.  Pedreiro,  349  U.S.  4S.  Tlie  scope  of  revuew 
was  limited  to  determiiiinsi:  whether  or  not  the  alien  had 
obtained  a  fair  hearinir.  United  States  ex  ret  BUokuinski/ 
V.  Tod.  263  U.S.  149;  United  States  ex  ret  Yajtauer  v. 
C omm.  of  Immigration,  273  U.S.  10.3.  The  laniruasre  of  the 
1952  Act,  however,  iin]>oses  upon  the  courts  the  same  duty 
of  reviewin*r  deportation  orders  as  obtains  in  the  case 
of  decisions  of  other  administrative  aireneies.  Marcello 
y.  ' Bonds,  supra;  United  States  v.  Holton,  222  F.  2d  840. 
Courts  must  now  review  de{X)rtation  orders  not  only  to 
«ietermine  whether  or  not  the  hearinir  was  fair,  but  also 
to  <letermine  if  the  order  is  based  upon  “reasonable,  sub¬ 
stantial  and  probative  evidence.” 

The  phrase  “substantial  evidence”  has  been  defined  as 
“more  than  a  mere  scintilla.  It  means  such  relevant  evi- 
<ience  as  a  reasonable  mind  mijrht  accept  as  ade<juate  to 
sup[)ort  a  conclusion.”  Consolidated  Edison  Co.  v.  National 
L.B.  Bd..  .305  I’.S.  197,  229.  It  “must  do  more  than  create 
a  suspicion  of  tlie  existence  of  the  fact  to  be  established.” 
National  Labor  Bel.  Bd.  v.  Columbian  E.  <('  S.  Co..  .306  U.S. 
292,  300. 

The  siirnificance  to  be  attached  to  the  Con.urressional  de¬ 
cision  to  insert  for  the  first  time  in  deportation  statutes 
the  nature  of  the  standard  of  proof  to  support  de])ortation 
orders,  and  the  burden  this  places  u|K)n  reviewinii:  courts 
is  illustrated  by  the  followinj;:  comments  of  the  Supreme 
Court  with  respect  to  a  similar  Conj^ressional  determi¬ 
nation  vis-a-vis  the  National  Labor  Relations  Board: 

“It  is  fair  to  say  that  in  all  this  Congress  expressed 
a  mood.  And  it  expressed  its  mood  not  merely  by 
'  oratory  but  by  lej^islation.  As  lej^islation  that  mood 
must  lx‘  res})ected,  even  thoui^h  it  can  only  serve  as 
a  standard  for  judgment  and  not  as  a  body  of  rigid 
rules  assuring  sameness  of  application.  Enforce¬ 
ment  of  sucli  broad  standards  implies  subtlety  of 
mind  and  solidity  of  judgment.  But  it  is  not  for 
I  us  to  question  that  Congress  may  assume  such  qual- 
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ities  in  the  federal  judiciary  .  .  .  Congress  has  left  no 
room  for  doubt  as  to  the  kind  of  scrutiny  which  a 
court  of  appeals  must  give  the  record  before  the 
Board  to  satisfy  itself  that  the  Board’s  order  rests 
on  adequate  proof.” 

Unli'ersal  Camera  v.  National  L.R.  Board,  340  U.S. 

4/4,  48/. 

IL  THE  EVIDENCE  DOES  NOT  MEET  THE  REOUISITE  STAND- 
ARD,  AND  THE  FINDING  RESTS  ON  AN  IMPROPER  BASIS 

It  is  clear  that  the  evidence  in  the  record  before  the 
Immigration  Service  did  not  satisfy  the  standard  of  proof 
imposed  upon  the  Immigration  Service  by  the  statute,  and 
in  the  light  of  the  restricted  interpretation  given  the  term 
‘‘member”  in  Gah'an.  There  was  no  testimony  bv  anv 

•r  » 

witness  that  the  appellant  had  met  any  of  the  formal  re¬ 
quirements  of  membership  in  the  Communist  Party,  that 
he  had  over  applied  for  membership,  paid  dues  or  attended 
a  meeting,  or  had  done  anything  in  connection  with  the 
Communist  Party.  All  that  the  Service  had  before  it 
was  a  blue  undated  card  T^nth  the  signature  of  the  ap¬ 
pellant  upon  it.  There  was  no  evidence  as  to  where  the 
card  had  come  from,  there  was  no  evidence  as  to  the 
circumstances  under  which  the  appellant  affixed  his  sig¬ 
nature  to  the  card.  There  was  no  evidence  that  the 
appellant  was  aware  that  the  card  had  any  relationship 
to  the  Communist  Party  or  that  the  appellant  knew  that 
signing  the  card  made  him  a  member  of  the  Communist 
Party.  The  card  itself  does  not  bear  the  name  Com¬ 
munist  Party  anvwhere.  There  was  no  evidence  that 
•>  • 

the  other  blanks  on  the  card  were  filled  out  in  the  pres¬ 
ence  of  the  appellant  or  that  the  appellant  knew  the  sig¬ 
nificance  of  the  card  if  indeed  it  did  have  the  significance 
attached  to  it  by  the  government  witness.  The  govern¬ 
ment  witness  did  not  identify  the  particular  card  but  tes¬ 
tified  only  that  he  had  seen  cards  similar  to  the  one  in¬ 
troduced  into  evidence. 
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As  a  result  of  the  blank  state  of  the  record,  the  follow¬ 
ing  questions  remained  unanswered.  Did  the  ai)i)ellant 
know  that  this  card  related  to  the  roniiminist  Party! 
Did  he  intend,  hy  siimiim'  it,  to  iH'come  a  member  of  the 
C’ommunist  Party!  Were  the  other  blanks  on  the  card 
filled  out  in  his  presence  or  after  or  Indore  he  si^ied  it ! 
Did  he  turn  the  card  over  to  a  (’ommunist  Party  official; 
or  did  he  ndain  it  in  his  possession  in  order  to  irive  the 
matter  more  thouirht!  cf.  VnitvtJ  States  v.  Reimer,  supra. 
Did  the  Immiirration  Service  obtain  the  card  from  Com¬ 
munist  Party  records,  or  did  it  find  it  on  the  street  or 
amomr  ai>in*Ilant 's  i>apers !  In  the  absence  of  any  evi¬ 
dence  on  these  matters,  the  card  itself  did  not  prove  that 
appellant  had  ever  joine<l  the  (’ommunist  Party.  Still 
less  <lid  it  prove  that  he  joined  it  “aware  that  he  was  join- 
inir  an  oryranization  known  as  the  (’ommunist  Party  which 
operates  as  a  distinct  and  active  political  oriranization." 
If  the  api)ellant  did  join  the  (’ommunist  Party,  for  all 
that  ap|x?ars  h(*  was  totally  inactive  in  it  and  was  never 
more  than  a  “nominal”  member.  In  sliort  the  card  was 
a  mere  “scintilla”  which  could  do  no  more  than  “create 
a  suspicion  of  th<*  existence  of  tlie  fact  to  be  establislied”. 
This  “sus])icion”  was  not  converted  into  irenuine  evi¬ 
dence  by  tile  claimed  “corroboration”  of  a  membership 
l>ook  which  bore  a  name  similar  to  appellant’s,  which 
had  nothin;^  in  his  handwriting,  and  as  to  which  there 
was  no  testimony  of  source,  and  no  testimony  that  ap- 
ixdlant  had  ever  seen  it  or  that  the  (’ommunist  Party  had 
ever  actually  issued  it. 

Sij<nificantly,  the  Board  of  Immigration  Api)eals’  deci¬ 
sion  in  this  case  was  handed  down  jirior  to  the  decision 
of  the  Supreme  Court  in  (ialvan  v.  Press.  The  Board, 
accordinj?ly,  was  not  aware  of  the  restricted  definition  of 
membership  which  the  Supreme  (’ourt  made  in  Gat  rati. 
The  Board  decided  the  case  unaware  of  the  Galvan  defi¬ 
nition,  and  never  considered  whether  the  evidence  in  this 
case  satisfied  that  definition. 


In  addition  to  the  undated  blue  card,  the  Board  placed  j 
some  reliance  upon  the  fact  that  the  appellant  did  not  | 
testify  at  the  deportation  hearing.  (J.  A.  27).  Previous  ! 
court  decisions  have  held  that  it  is  permissible  to  draw  ! 
inferences  from  silence  in  deportation  cases,  but  these  i 
same  decisions  considered  that  the  scope  of  judicial  review  | 
was  limited  to  a  determination  as  to  whether  or  not  the  i 
hearing  was  fair.  United  States  ex  rel  Bilokurnskij  v.  Tod,  i 
.<upra.  United  States  ex  rel  Vajtauer  v.  Comm,  of  Immu  \ 
fjration.  supra.  These  decisions,  accordingly,  did  not  re-  i 
view  the  deportation  order  before  them  from  the  point  I 
of  view  of  detennining  whether  or  not  there  was  reason-  I 
able,  substantial  and  probative  evidence  to  support  the  i 
order. 

Whatever  the  rule  may  have  been  concerning  the  | 
permissibility  of  an  inference  from  silence  in  a  limited  I 
review  in  a  habeas  corpus  proceeding,  it  cannot  be  said,  | 
in  the  face  of  the  new  standard  of  review  imposed  by  I 
the  statute  applicable  here,  that  the  silence  of  the  appel-  I 
lant  is  an  item  of  reasonable,  substantial  and  probative  | 
evidence.  The  alien  in  United  States  v.  Holton,  supra,  | 
whicli  applied  this  new  standard  of  review,  did  not  testify  | 
at  his  deportation  hearing,  but  the  appellate  court  never-  | 
theless  did  not  consider  that  this  failure  to  testify  sup-  | 
plied  any  ga])  in  the  proof.  Moreover,  it  is  clear  that  j 
even  under  the  old  standard  the  courts  did  not  consider  | 
a  failure  to  testify  to  be  anything  more  than  supporting  I 
evidence  of  a  case  made  out  by  other  evidence.  In  United  ! 
States  v.  Reimer,  supra,  the  court  said  at  p.  317:  “While  ; 
the  relator’s  refusal  to  answer  as  to  his  belief  in  the  over-  | 

i 

throw  of  organized  goveniment  may  have  some  evidential  i 
force.  ...  it  is  no  more  than  a  scintilla  in  the  setting  here.  I 
We  have  not  yet  reached  the  point  where  proof  of  one’s  j 
belief  can  rest  solely  upon  his  refusal  to  answer  ques-  | 
tions  concerning  it.”  And  it  is  inconceivable  that  the  j 
mere  silence  of  an  individual  in  any  administrative  pro-  I 
ceeding  can  be  given  weight  as  constituting  reasonable,  | 
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jiubstantiaU  and  probiitivo  evidence.  Cf.  B udder  v.  United 
States,  A])p.  D.C..  Xo.  12,  decided  July  21,  1955,  where 
this  Court  held  that  the  refusal  to  deny  that  one  was  a 
member  of  an  oriranization  on  the  Attorney  General’s 
list  was  not  proof  that  one  was  a  metnber. 

In  view  of  the  requirement  imposed  by  the  statute  that 
fiiidinirs  must  l)e  based  upon  reasonable,  substantial  and 
probative  evidence,  the  Board  was  not  justified  in  placini; 
any  reliance  on  a])i)ellant’s  silence.  Since  it  did  so,  its 
order  must  be  set  aside  for  that  reason  alone.  For  if 

an  administrative  order  was  based  bv  the  airencv  on  an 

•  *  * 

unsound  leiral  premise,  it  cannot  l>e  sustained  even  if 
it  miirht  have  been  rested  on  valid  premises.  In  such 
a  case,  the  order  must  be  remanded  for  administrative  re¬ 
determination.  y.L.R.B.  V.  VIrahna  Electric  and  Power 
Co.,  314  r.S.  4G9;  S.K.C.  v.  Chenertf  Carp.,  318  U.S.  80: 
Federal  Pouu’r  Commission  v.  Idaho  Power  Co.,  .344  U.S. 
17,  20;  Democrat  Prmfinq  Co.  v.  F.C.C..  91  Apj>.  D.C.  72, 
202  F*.  2d  298;  Mississippi  River  Fuel  Corp.  v.  F.C.C.,  82 
App.  D.C.  208,  1G3  F.  2d  4.3.3,  449. 


IIL  THE  DENIAL  OF  APPELLANT'S  PETITION  TO  REOPEN  FOR  ’ 

THE  PURPOSE  OF  APPLYING  FOR  SUSPENSION  OF  DEPOR- 
'  TATION  WAS  AN  ABUSE  OF  DISCRETION 

The  appellant’s  petition  to  reopen  the  hearin;^  for  con-  “ 
sideration  of  his  apjjlication  for  suspension  of  deporta- 
tion  clearly  established  his  eli.iribility  for  suspension  and  ^ 
showed  on  its  face  that  the  application  was  meritorious. 

The  Board  of  Irnmiirration  Appeals,  however,  refused  to  ^ 
consider  this  application  at  all  on  the  erround  that  the  ^ 
appellant  had  not  made  the  appliciition  at  the  deportation 
hearin.e:  itself  and  had  not  testified  at  that  hearing:.  This  * 
was  a  clear  abuse  of  discretion.  ' 

The  appellant  was  entitled  to  a  consideration  of  his  < 
application  for  suspension  of  deportation  on  its  merits.  ^ 
United  States  ex  red  Accardi  v.  Shauphnessy,  347  U.S. 

United.  States  v.  Shaugknessi/,  221  F.  2d  578.  An  application 


of  this  nature  cannot  be  denied  on  a  purely  arbitrary  basis. 
Mastrapasqua  v.  Shmighnessy,  180  F.  2d^99;  Lim  Fong  v. 
Broini^U,  215  F.  2d  ^65"  3, 

The  government  argued  below  that  what  was  involved 
was  not  an  exercise  of  discretion  in  denying  the  appli¬ 
cation  for  suspension  of  deportation  but  rather  an  exer¬ 
cise  of  discretion  in  refusing  to  reopen  the  record.  But 
this  difference  is  immaterial  since  the  courts  can  review 
an  abuse  of  discretion  by  the  Attorney  General  without 
regard  to  the  stage  at  which  the  abuse  takes  place:  and 
the  courts  have  reviewed  the  exercise  of  discretion  in 
refusing  to  reopen  hearings  to  consider  an  application 
for  suspension  of  deportation  to  determine  whether  or 
not  there  was  an  abuse  of  discretion.  Thus  in  Kavodias 
V.  Cross,  82  F.  Supp.  716,  aff’d  177  F.  2d  497  the  court 
said  at  pp.  718-9:  “An  alien  has  the  right  to  have  his 
a])plication  for  suspension  considered  and  determined  on 
an  equitable  basis,  this  right  abides  with  the  alien  through¬ 
out  the  deportation  process.’’  Similarly,  in  Arakis  v. 
Zimmerman,  200  F.  2d  322,  the  court  said  at  325:  “Under 
the  law  the  Board  of  Immigration  Appeals,  acting  for  the 
Attorney  General,  had  the  duty  of  exercising  its  dis¬ 
cretion  and  deciding  whether  appellant’s  hearing  should 
be  reopened  and  the  order  for  his  deportation  recon¬ 
sidered.  We  find  that  it  did  this  and  that  its  decision 
not  to  reopen  the  hearing  was  properly  based  upon  suffi¬ 
cient  evidence.”  See  also  United  States  v.  Shaughnessy, 
114  F.  Supp.  371:  United  States  ex  rel  Adel  v.  SJiaugh- 
nessy,  183  F.  2d  371.  And  in  United  States  v.  Beid,  110 
F.  Supp.  200,  the  court  sent  a  deportation  case  back  to 
the  Immigration  Service  to  consider  a  contention  made 
for  the  first  time  before  the  District  Court. 

The  issue  before  this  Court  is  whether  or  not  the  Board 
of  Immigration  Appeals  abused  its  discretion  in  refusing 
to  reopen  the  hearing  to  consider  the  application  for  sus¬ 
pension.  The  circumstances  before  it,  as  shown  by  the 


petition  and  supj)orting:  evidence  which  were  not  contested, 
were  as  follows:  The  appellant  had  not  been  a  member  of 
the  Comnumist  Party  for  at  least  15  years.  If  he  had 
ever  been  a  memlx'r,  he  could  not,  under  the  realities  of 
the  situation,  have  participated  in  its  activities  to  any 
siirnificant  extent.  Numerous  citizens,  friends  and  neijjh- 
bors  were  williin"  to  attest  to  his  «:ood  character  for  the 
last  15  vears.  He  was  married  to  a  lawfullv  a4lmitted 
resident  alien,  had  seven  native  American  bom  citizen 
children,  and  14  American  born  citizen  ,£rran<lchildren. 
He  was  the  sole  support  of  his  wife,  three  of  his  children 
hnd  one  of  his  irrandchildren.  There  was  no  question 
that  his  deportation  would  result  in  a  severe  hardship  for 
the  ali(Mi.  his  wife,  and  his  citizen  children  and  irrand- 
children.  There  was  also  no  <|uesti()n  at  least  from  the 
face  of  the  petition  and  in  the  absence  of  any  evidence 
to  the  contrary’  that  the  appellant  was  of  irood  moral 
cliaracter  and  merited  suspension  of  deportation  under  the 
statute. 

'  The  Board  of  Tmmijrration  Appeals,  however,  refused 
even  to  consider  the  application  because  in  its  view  the 
appellant  merited  punishment  because  of  his  failure  to 
testify  at  the  orisrinal  deportation  hearinqr.  This  was 
not  a  reasoned  refusal  to  reopen  on  the  prround  that  the 
petition  failed  to  make  a  sufficient  showinj^  to  warrant  re- 
openinir.  Cf.  Korarllas  v.  fVo.ss,  supra;  Arakis  v.  Zim- 
mermnn,  supra.  The  decision  of  the  Board  here  was  not 
an  exercise  of  discretion  but  a  petty  punitive  action.  The 
Board  was  retaliatins:  against  the  appellant  because  he 
had  taken  the  position  at  the  deportation  hearinj?  that  the 
Immijrration  Service  would  have  to  prove  its  case  against 
him  unthout  the  benefit  of  his  testimony.  The  appellant, 
it  should  be  noted,  acted  on  advice  of  counsel,  and  the  ques¬ 
tions  which  were  put  to  the  appellant  were  incriminatinir 
on  their  face,  Blau  v.  United  States,  340  U.S.  159;  and  in 
the  setting  of  the  hearing,  Emspak  v.  United  States,  349 
U.S.  190. 


There  was  nothing  in  appellant’s  conduct  at  the  hear¬ 
ing  which  justified  the  Board’s  taking  punitive  action 
against  him.  Moreover  the  statutory  policy  underlying 
the  grant  of  authority  to  suspend  deportation  was  to  pre¬ 
vent  undue  hardship  to  an  alien’s  wife  and  children  who 
might  be  dependent  upon  him  for  support.  Thus  the 
Board  was  punishing  not  only  the  appellant  but  also 
his  wife  and  his  citizen  children  and  grandchildren.  The  con¬ 
duct  of  the  Board  in  this  case  was  that  of  a  petty  tyrant. 
The  rationale  of  the  Board  was  that  any  alien  who  in  a 
deportation  hearing  puts  the  Immigration  Service  to  its 
proof  thereby  places  himself  and  his  citizen  dependents 
lieyond  the  pale,  and  discretionary  relief  will  be  denied 
no  matter  how  meritorious  the  case  may  be.  Such  a  rule 
is  absolutely  arbitrary  and  requires  a  reversal  by  this 
Court. 

Respectfully  submitted, 


D.wid  Rein 
Joseph  Forer 

Forer  and  Rein 
711-14th  St.,  N.W. 
'Washington,  D.  C. 
Attorneys  for  Appellant 


% 


/ 


% 


BRIEF  AND  APPENDIX  FOR  APPELLEES 


?Bntteb  ^tateis  Court  of  Appeals; 

FOB  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  12,852 

Jose  Maria  Ramirez-Salse,  .vtpellant 
•aLLiAM  P.  ROGERS,  V. 

Hbbbb&t  'BsowNELii,  J&.,  Attomcy  General  of  the  United 
States,  and  Argyle  R.  Mackey,  Commissioner  of  Immi¬ 
gration  and  Naturalization  Service,  appellees 


APPEAL  FROM  THE  USITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 


OLIVER  GASCH. 

United  States  Attorney. 

LEWIS  CARROLL. 

HAROLD  H.  GREENE. 

Assistant  United  States  Attorneys. 


Xo.  12,852  i 

I 

COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

1.  Whether  deportation  order  was  validly  issued  wheh 
liaseti  on  doeuinentary  evidence  clearly  showing  that  appelj- 

lant  had  been  a  ineinber  of  the  Communist  Partv.  j 

• 

2.  Whether  failure  of  an  alien  under  deportation  prc^- 

eei'dings  to  testify  and  to  explain  proof  of  Communisjt 
Party  memhership  may  bo  taken  into  account  in  adminisi- 
t  ralive  ju'oceedings.  | 

Ik  Whether  denial  of  motion  to  reopen  after  Board  of 
Immigration  A})poals  has  made  decision  constitutes  ah 
alnise  of  discretion.  i 
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irration  and  Naturalization  Service,  appellees 


APPEAL  FROM  THE  VSITED  STATES  DISTRICT  COURT  FOR 
THE  DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEES 


COUNTERSTATEMENT  OF  THE  CASE 

Appellant  is  an  alien,  a  native  and  citizen  of  Mexico.  He 
entered  the  I’nited  States  in  192.*>  and  appears  to  have  re¬ 
sided  in  this  country  ever  since,  except  for  a  short  absence 
in  lt)27.  On  April  14,  195J,  a  warrant  of  arrest  in  deporta¬ 
tion  proceedings  was  issued  by  the  Acting  Director  of  the 
Los  Angeles  Immigration  and  Naturalization  Service,  which 
warrant  charged  that  appellant  had  been  found  in  the 
Tnited  States  in  violation  of  the  Immigration  and  Nation¬ 
ality  Act  in  that  “he  has  been,  after  entry,  a  member  of 
the  following  class,  set  forth  in  Section  241(a)  of  the  said 

Act :  An  alien  who  is  a  member  of  the  Communist  Partv  of 

•< 

the  United  States,"  On  May  21,  1953,  a  hearing  in  deporta¬ 
tion  proceedings  against  the  appellant  was  commenced  pur- 
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(1) 
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suant  to  Section  242(b)  of  the  Iniinii^ration  and  Nationality 
Act  of  1952,  8  I’.S.C.  §  1252(1)),  and  tlu‘  rt'irulatioiis  pro- 
niulirated  thereunder.  8  (’.F.K.  ^  242. 

At  tliat  hearing  ap])ellant  \va.<  rcproented  by  coimstd. 
The  decision-inakinir  ami  llie  pro.<ecutini;-  ariii.<  of  tlie  Innni- 
gration  Service  wc*r«*  rei)r»*s<*nted  by  different  per.'ions. 

<  hi  tilt*  . . .  f<»n:!*'«‘!.  .'fo  ^  r>-ti5^ftl  l«i  In*  >'A<»rn 

ami  tt»  testify  (.\pp.  11)  '  ’l'h**r.*5ip< •!'  . . x.-imiiiiii*.: 

cer  called  PJiUlip  F.  IlnhcU.  Invoiigator  in  tin*  Inunigration 
Service.  Aft«‘r  coinjileting  his  direct  testimony  eone«*rning 
the  investigation  he  iiad  eomlucled  in  the  instant  eas(*,  Mr. 
Ilabell  testified  on  cros<-exainination  that  in  tlu*  <*ourse  of 
an  interview  he  had  with  ai»j»ellant,  the  l;itt»‘r  (h*elared  tiiat 
he  did  not  wish  to  make  any  statimients  concerning  his 
pre.sent  or  p.ast  menihci-vliip  in  organizations  hectiust*  In* 
di<l  not  have  an  attorney  present  and  he  further  «leclared 
that  he  could  not  answ<*r  a  qne-'lion  as  to  whether  he  was 
a  rneialx*!*  of  t!i<‘  < ’oi.imaiii  t  i’.ai  iv  (  App.  15).  .\t  a 

subsequent  interview,  when  shown  a  (‘ommunist  Party 
book  of  IftMT  .and  19.28  ('ommunist  Party  membt>rship  re¬ 
ceipt,  signed  “Ramirez.**  .appellant  stated  tliat  those  docu- 
m<‘nt'  •’eoidd  ho'‘  hi'.  Imt  Ii<-  v.oiild  not  admit  it  (  Ajip.  15  pi). 
One  Edward  A.  Kahoc.  Personnel  Manager  at  Dayton 
Foundry,  testified  that  certain  documents  wliich  were  kept 
in  his  custody  in  connection  with  his  enqiloyinent,  bore  ap¬ 
pellant’s  signature.  lie  was  delinite  with  respect  to  some 
of  the  signatures  bec.ause  Ik*  saw  appellant  afii.x  them  to  the 
j>aiK*rs  in  que-intn  t.\pj'.  D-ll*).  Ih,;ni  M'nr.  qnalltied 
handwriting  exijert,  e.x.aminer  of  questioned  documents  of 
the  Los  Angeles  I^ilice  Force.  teslilie<l  that  the  signature 
on  the  emjjloyment  recoi<ls  of  Dayton  Fonmlry  was  written 
by  the  jierson  whose*  sign;iture  ;ij)peai-s  on  tin*  appe*llanl*s 
alien  r(*gist r.-itiem  form  (App.  21).  11<*  fiirlhor  ir>tili.*d 

that  the  signature  on  F.xhihit  12  (receipt  for  mi'inhershij) 
book)  was  written  by  tlie  person  wlio  wrote  the  signaturt* 
on  the  employment  records  and  the  alien  l  egist  ration  canl 


*The  .Joint  Afipendix  will  be  referred  to  herein  as  “.I.A.  — 
the  separate  appendix  of  aiipellee.'J  as  ’'.Apj).  — 
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(Aj))).  'I'D.  Otlioi-  wriliiiiT  on  Kxliibit  l.‘>  was  identical | 
with  writiiiir  on  Kxhil)it  14  (Photostat  of  1988  registration | 
I'Innk )  (  A j>j>.  'I'D-  | 

WiHiani  Wdffl  Kiniplr.  retired  Los  Angeles  Police  Officer,! 
t<-'tilird  iliai  he  lind  Imm-ji  a  nicniher  of  the  (’oinninidst  Party! 
from  ll»l!S  to  198!t  in  Los  Anii'eh*s.  lie  joined  at  the  request! 
of  tin-  l‘olicc  1  )i‘|)arti!i(*nt  (Ai>i>.  llo).  IL*  held  various  | 
offices  in  the  party,  one  of  which  was  assistant  party  iiiein- 1 
her>hip  director,  tli<‘  duti<'s  of  wliich  were  to  keep  the  mem- 1 
her>hip  records  of  the  party  in  orthu*.  kec*p  memhers  listed,  I 
check  up  on  dues  payments,  assist  in  annual  membership 
reai-t ration,  i»m'  new  membtu’ship  books,  and  collect  old 
books,  issue  transfers,  and  divide  the  membership  according 
t(»  occupation  ami  ma,s<  oruatdzations  (Ap[),  24).  lie 
testitied  in  detail  as  to  the  procedure  for  keeping  records 
and  issuing  memltership  books,  in  particular  stating  that 
the  !ii-si  page  of  each  bo(.>k  consisted  of  a  receipt  card  which 
was  signed  and  detachetl  when  th»‘  membership  book  was 
issiu'd  (App.  2.')).  In  his  cai>acity  as  an  expert  he  tes¬ 
tified  that  Kxhii)it  18  was  a  i-eceipt  card  for  a  1988  Party 
memliersliip  book  issiunl  to  dose  M.  Kamirez,  and  that  no 
])ers«)n  other  than  the  (’oinmunist  Party  member  in  good 
standing  could  have  sigm*d  Kxhll»it  18  as  it  was  signed  in 
this  case  (-\pp.  2().  27).  'fh»‘  signature  on  a  receipt  of  this 
kind  would  indicate  that  tlie  person  signing  it  was  a  meni- 
b(‘r  of  the  C’ommunist  Partv.  Under  Partv  regulations, 
the  person  who  tilled  in  the  receipt  cards  (other  than  the 
signature)  would  lie  the  same  person  who  was  responsible 
for  making  out  tlie  membership  book  (Ap]’).  27-28).  Ex¬ 
hibit  17)  is  an  otlicial  Communist  Party  membership  book 
issued  to  Jose  M.  Kamirez  for  1987.  Exhibits  13  to  15  are 
authentic  official  documents  of  membership  in  the  Com¬ 
munist  Party,  Los  Angeles  Section,  of  one  Jose  M.  Ramirez, 
and  these  two  exhibits  relate  to  the  Communist  Party  mem¬ 
bership  of  one  and  the  same  individual.  He  had  no  recol¬ 
lection  of  there  ever  having  been  recorded  Communist  Party 
memberships  of  different  individuals  in  identical  names 
(App.  29).  Exhibit  14  is  a  reproduction  of  the  official 
registration  blank  from  which  Communist  Partv  member- 
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>}ii|)  roconls  are  niaiiitaiiied,  and  miiiil>(*rs  on  tin*  blank 
indicate  the  party  nienibership  l)ooklot  number  of  IIK'IT  ami 
(whieli  were  identical  with  the  numbers  on  Kxhibits 
L’l  ami  lb)  -VI).  Tin*  witm-»  tlid  not  know  or  r<*c- 

oirni/.e  appellant  '2'}). 

On  cross-examination,  Mr.  Kimple  admitted  that  he  had 
lived  with  a  woman  before  she  lK*came  his  wife  (A])p. 
.‘IM).  lb*  further  eom-oded  that  In*  ha«l  j>i-<*viou>ly  te-tl- 
tie«l  in  a  nunilM*r  of  other  immigration  ea>es  (.\pp. 
While  employ**)!  by  tin*  Polic**  I)**partment  he  r(*c«*iv***l  a 
reirular  monthly  ineonn*.  The  Immiirration  S**rviee  pai*l 
him  8-b  <laily  whih*  t)*>tifyimr,  j»lus  some  **Xi»enses  (Aj»i». 
.‘14).  Sim*)*  t)**‘tifyin‘.r  foi*  tin*  S)*rvi<*)*.  Kimph*  luni  r**- 
(***iv)*)i  a  t)»tal  )»f  ainnit  8d.r)(Mi  (App.  .‘14).  Kinnih*  In-nl 
used  sev**ral  assumed  narm‘S  in  the  [)ast.  In  his  thn***  y«‘ars 
as  .Membershii)  I>ir<*(*tor  of  tin*  Party  oriranization.  In* 
han)ll«*d  >onii*  .b.'iHO  r***.:i>t  rat  ion  hlank"  (.\j)p.  .‘l.b).  Kx- 
hibit  PI  i-  i)h*nti(*al  in  all  r)*>pi*(*1s  with  a  r)*(***ipt  can!  *>f 
tin*  Oommnnist  Party  (.\jip.  .’I.")).  IP*  <li)l  not  r)*eall 
havinir  issued  tin*  membershi])  book  ln*r)*  in  )|uestion.  Xor 
did  ho  n*eall  (*V)*r  s(*eimr  aj)jM*llant  at  any  nn*(‘timr.  And  In* 
did  not  know  of  his  *>wn  knowl)*«iire  wln*tln*r  apj)**llant  was 
or  was  m)t  a  party  m)*mh)*i*  (.\pp.  .‘l.b). 

Tin*  )i)*f)*ns)*  pr<*'>)*nt)*)l  m»  )*vi)l)*m*)*  ( .\pp.  -’lb). 

On  July  .‘1.  Ib.Tl.  tin*  S]n*(*ial  Impiiry  Onic**!*  n*nd**red  his 
decision.  ,\ft**r  r)*vi)*wimr  tin*  **vid(*nc**  pres**nt«*)l  at  tin* 
ln*arimr.  In*  found  that  a])p<*llant  was  an  alien,  that  he  b**- 
eann*  a  voluntary  m)*mb)*r  of  tin*  (’ommunist  Pai'ty  «>f  tin* 
Pnit)*)!  States  durinu:  lO.^T  arnl  that  In*  (‘onlimn*d  as  a  nn*m- 
b**!*  dininii'  On  tin*  basis  of  tln*s(*  fmdimrs.  In*  om- 

cluded  that  appellant  was  subj)*ct  to  deportatitm  umh*r 
S**ction  ‘J41  (a)  (b)  O’)  of  tin*  ImmiLrration  and  Nationality 
.Aet  an<l  or)!)*r)**i  app<*llanl  )l)*poi*t)*)l  (.1.  A.  17-*J4,  .Ai')*.  .b-PJ). 
An  ai)p<*al  was  tak)*n  t*)  tin*  Boanl  )d‘  Inmii'.*i*ali*m  .\pp)*als. 
The  Boanl  a^ain  n*viewed  tin*  **vidence,  Pmml  that  tin* 


(*harir<*  was  su))j)orted  hy  r(*as*)nahh*,  suhstantia!  and  pio- 
bativ**  )*vi(b*nce,  ami  dismissed  tin*  api)eal  in  a  h*nuthy  opin¬ 
ion  ( J.  A.  -App.  l-.b).  Subs«*)iu)*ntly,  api»)*llant  nn>v<*<l 

to  n*o]))*n  tin*  proce«.dimis  on  tin*  *ji*))und  that  In*  wisln*d  to 


(*vi(loiie(*  which,  according-  to  his  allejyations,  would 
Iiavc  (•.'•tal)li>h«*d  that  lu*  was  cliulhlo  to  ap})!}*  for  discre- 
tioiiaiy  roliof  uiuho-  Section  *244  of  the  Act.  On  January  11, 
11>.")4.  ilu*  Board  ruh*d  that  disci'ctionary  relief  was  not 
wai-rantfd  and  denied  the  motion  (J.  A.  34-35). 

On  Fein-nary  I'l.  1954,  appellant  tiled  a  complaint  for  re- 
vi<*w  of  ih»*  deportation  or«!er  In  the  I)l>trict  Court  praying 
f«>r  .-i  jndirnient  settinu’  a>id(*  the  order  of  deportation  and 
t-njoiniinr  appellees  from  deporting  ap])ellant.  An  answer 
was  tiled  hy  appellees  ( J.  A.  o-lc)  ;  subsequently,  appellant 
amended  his  complaint  so  as  to  include  an  allegation  of 
arbitrariness  with  respect  to  the  d»mial  of  his  motion  to  re- 
npen  the  Boanl  proceedings  ( J.  A.  6) ;  and  an  answer  was 
tiled  \o  the  amended  i'<*m{)lalnt  (J.  A.  10-11).  Appellees 
thereup<m  m(*ved  for  summary  judgnumt  on  the  ground  that 
the  complaint  failed  to  state  a  cause  of  action  (J.  A.  11-12). 
The  District  Court  granted  the  motion,  after  concluding 
(1)  that  the  record  contained  reasonable,  substantial  and 
])rohative  evidence  establishing  appellant's  voluntary  niem- 
hershit)  in  the  (’ommunist  I^irtv  of  the  I’nited  States,  and 
(LM  that  the  decision  of  the  Boartl  of  Immigration  Appeals 
denying  the  motion  to  reo])en  the  proceeding  was  within 

the  T>oard's  statiitorv  authoritv  and  not  an  abuse  of  dis- 

•  * 

cretion  (J.  A.  12-14).  This  appeal  followed. 

STATUTES  INVOLVED 

S  r.S.C.  1252(b)(4)  provides: 

1252.  Ap])rehension  and  deportation  of  aliens — 

Arrest  and  custodv;  review  of  determination  bv  court 

*  % 

•  *  •  •  « 


•‘(h)(4)  no  decision  of  deportability  shall  be  valid 
unless  it  is  based  upon  reasonable,  substantial,  and 
l)robative  evidence." 

S  r.S.('.  l-251(a)((>)((D  provides: 


1*251.  Deportable  aliens — General  classes 


G 


*•  (a)  Any  alifii  in  tin*  rnittni  States  (inehuiinLC  an  alien 
erewinan)  >hall.  upon  tlie  oialer  of  the  Attorney  (J<*n- 
eral.  I)e  deport ed  who — 

•  •  •  •  • 

“(G)  i>  or  at  anv  lini**  ha>  Immmi,  after  enlrv,  a  nienih»*r 
of  anv  of  tile  followiiiiT  elasM*>  of  aliens: 

“(A  Ali*-n>  wiio  ar**  anarehi>t>: 

“(B)  Ali«‘ns  who  aiivoeale  or  teaeh,  or  who  are  ineiii- 
l)ers  of  or  afhliated  with  any  ori^anization  that  a<l- 
voeat*'>  teaehe>.  opposition  to  all  or<;anized  irovern- 
ineiit : 

“((’)  Aliens  who  ar**  ni«*nil)**rs  of  or  affiliated  with  (i) 
th**  (■oinninni>t  Bartv  of  th«*  rnit**d  States:  (ii)  anv 
oth«‘r  totalitarian  party  of  th**  I’nited  States;  (iii)  the 
('onininni>t  Bolitieal  As>oeiation:  (iv)  th**  Conimnnist 
or  any  oth**r  totalitarian  party  of  any  Stat**  of  tin* 
I’nit***!  Stat«*s,  of  any  for**i‘j:n  stat«*,  or  of  any  political 
or  ir**oiriaphi<*al  subdivision  of  any  for**ii;n  slat**;  (v) 
any  ><*etion,  >nhsidiary,  hran(*h,  affiliate,  or  snhdivision 
of  any  >n<-h  association  or  party:  or  (vi)  th**  <lirc(*t 
j)r<*<i**e«*>>*>r>  or  snee**>soi‘s  of  any  >n<*h  asso<*iati*»n  *»i' 
party,  i-eirardlo'  of  what  nana*  sneh  trioup  oi*  oi'iraniza- 

tion  riiav  liav**  n>**d.  mav  now  lM*ar,  or  niav  h**r**aft«*r 

•  *  ■ 

a<lopt  :  Prorifir/I ,  That  nothin*;  in  this  parai;i;i|»h.  or 
in  any  oth**i‘  provi.sion  of  this  (*hapti*r,  shall  h**  e*>n- 
strued  as  <l**elarin*^  that  th**  ('<»nnniinist  I'ai'ty  do«*s  not 
advoeat**  tin*  ov(*rthrow  of  (Jovernnient  of  the  Tnite*! 
States  hy  force*,  vioh*n(*e,  or  other  unconstitutional 
means/’ 

a  C.  F.  R.  242.54  provides: 

•  *  •  •  • 

“(d)  Application  for  fUscretionarp  relief.  Exc*e])t 
in  tlie  case  of  an  alien  who  is  priina  faei**  d**j)ortahh* 
und(*i’  s**(*tion  242  (f)  of  the  Iniini'.;ration  aial  Xati*»nal- 
ity  Act,  at  any  time  during  the  hearins:  the  res}iond- 
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ent  may  apply  for  suspension  of  deportation  on  Form  I 
I-256A  or  for  voluntary  departure,  under  section  244  | 
of  the  said  Act.  The  burden  of  establishing  that  he  | 
meets  the  statutory  requirements  for  discretionary  re-  | 
lief  shall  be  upon  the  respondent.  He  may  submit  any  | 
evidence  in  supj)ort  of  his  application  which  he  believes  I 

should  be  considered  by  the  special  inquiry  officer."  ! 

i 

S  C.F.K.  provides:  | 

"  Bourtl  of  I nnnifirof  ion  Appeals:  transmittal  of  \ 
Board  fh’rislons :  rrronsidcratiou  or  reopeninp  of  case  j 
after  Board's  decision,  (a)  A  copy  of  the  decision  and  i 
onler  of  the  Hoard  of  Immigration  Ap^ieals  shall  be  i 
tran>mitte<l  by  the  Board  to  the  counsel  or  representa- 1 
tive  of  the  party  against  whom  the  order  is  effective,  i 
or.  in  the  absence  of  such  counsel  or  representative,  to  | 
the  party  himself.  | 

“(b)  Reconsideration  or  reopening  of  any  case  ini 
which  an  order  has  been  entered  bv  the  Board  of  Iin-  ! 
migration  Appeals  (except  as  provided  in  150.11b  of  ! 
this  chapter),  whether  requested  by  the  Commissioner  | 
or  bv  the  i)artv  against  whom  the  order  is  effective  or  ■ 
liis  counsel  or  representative,  shall  be  only  upon  writ-  I 
ten  motion.  The  Board  may,  in  its  discretion,  grant  or  1 
deny  such  motion,  and  pending  its  consideration  of  the  i 
motion  may  stay  deportation.  A  motion  to  reopen  I 
shall  state  the  new  facts  to  be  proved  at  the  reopened  i 
ilea  ring  and  shall  be  supported  by  such  precedent  de-  | 
cisions  as  are  j^ertineiit.  Motions  shall  be  filed  in  trip-  | 
licat('  with  the  Board  of  Immigration  Appeals.  If  oral  | 
argument  upon  a  motion  is  desired,  it  shall  be  so  stated.  | 
The  Board  of  Immigration  Appeals,  in  its  discretion,  I 
may  grant  or  deny  oral  argument.  If  the  party  against  ! 
whom  the  order  is  effective  is  the  moving  partv,  the  i 
Board  of  Immigration  Appeals  may  transmit  one  copy  | 
of  the  motion  to  the  Commissioner,  who  shall  be  given  | 
a  reasonable  time,  not  exceeding  10  days  or  any  exteTi-  i 
sion  thereof,  within  which  to  be  heard,  if  oral  argument  i 
is  granted,  or  to  file  such  briefs  or  memoranda  as  lie  | 

i 

i 

\ 

i 
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(looms  nppr('>]>riato.  If  tlu*  (^ommissioiuM*  is  th«*  mov¬ 
ing  party,  lu'  shall  sorvt*  a  copy  of  his  motion  upon  the 
comisol  or  rcpia'simtativr  of  tin*  parly  airaiiisl  \vh<n!i 
tho  ordor  is  olTootivo.  or.  in  the  ahstmco  of  snoh  oounsel 
or  roprosontativo.  upon  tho  ])arty  himself,  and  shall 
make  ])roof  of  servie«‘  thereof.  TIu*  ])arty  shall  he 
iriv(‘n  a  reasonable  time,  not  (‘Xeeoding  10  days  from 
tho  date  of  service  of  the  ( ‘oninii''>ioiier *s  motion  oi* 
any  extension  ther(*of,  within  which  to  Ix'  hoard,  if  oral 
'  arimment  is  irranted,  or  to  tile  much  briefs  or  memo¬ 
randa  as  ho  dooms  ai)])ropriato.'’* 

SUMMARY  OF  ARGUMENT 

The  fact"-  plainly  >how  that  ap}>elhint  had  bren  a  member 
of  tlu‘  ( ’oniniunist  party,  and  the  ord'*r  of  deportation  thei-e- 
f(»re  wa.'  jireiiii^ed  upon  reaxmable.  ■-nb'.tantlal.  and  )*r()ba- 
tiv'e  evidenee.  Tie*  apj»ellant -iunature  on  a  doenna-til 
identified  a-  a  (’<»mninni-t  1’ai‘ty  rec«*i]it.  and  the  demon¬ 
strated  tie-in  with  various  other  (‘oninmni^t  Party  docu¬ 
ments.  were  sufficient  in  thenmelves  to  satisfy  the  re»|ni>ile 
{•roof  of  inembershi}*.  Additionally,  the  administrative  au¬ 
thorities  were  justified  in  takinu:  into  account  that  api>ellant 
stood  mute  and  refn^eil  to  explain  or  deny  the  |)roof  adduced, 
without,  however,  clainiimr  the  proteotion  of  th«‘  {)rivileu:e 
ajrainst  solf-incrimi nation. 

Tho  Board  of  Imrnijrration  Ap|)eals  did  not  abuse  its  dis¬ 
cretion  in  denyiiiir  a  petition  to  reoT)en  the  case  to  consider 
a  belated  ay)plication  for  susf)ension  of  dejjortation. 


ARGUMENT 

I 

The  Order  of  Deportation  Was  Premised  Upon  Reasonable, 
Substantial,  and  Probative  Evidence. 

In  view  of  the  decisions  of  the  Supronn*  (’ourt  in  (ialruu 
V.  Press,  .‘147  V.  S.  522  (1052).  and  Marcello  v.  Bonds,  .‘140 
U.  8.  ‘102  (10.55),  the  issues  raised  in  the  com|)laint  as  to 
the  constitutionality  of  the  deportation  statute  in  «iuestion 
and  coin{)liance  with  the  procedural  re<juir(‘ni»*nts  of  the 


Administrative  Procedure  Act  no  longer  are  in  the  case 
since  on  liotli  counts  the  Suprenu'  Court  decided  against  ap- 
Ijellant's  view.  Wliat  remains,  then,  is  primarily  the  ques¬ 
tion  as  to  whether  tlie  tinding  ol’  C'oinniunist  I^arty  mem- 
l)ership  was  based  on  reasonable,  substantial,  and  proba¬ 
tive  evidence.  ■ 

In  (iaJr<in  v.  Press,  supra,  the  Supreme  Court  recently 
ruled  on  the  scope  of  the  word  “member"  in  deportation 
statutes  as  a)>plied  to  (’ommunist  Party  membership.  It 
(‘Xpressly  rejected  a  construction  which  would  provide  for 
the  deportation  only  of  tliose  aliens  wlio  joined  the  Com¬ 
munist  Party  fully  conscious  of  its  advocacy  of  violence, 
ainl  who.  by  so  joining,  thereby  committed  themselves  to 
this  violent  purjiose.  It  likewise  rejected  an  interpretation 
which  would  require  ])ro()f  that  an  alien  had  joined  the 
(’ommunist  Party  with  full  appreciation  of  its  purposes  and 
ju’ogram,  or  which  would  make  support,  or  even  demon¬ 
strated  kTiowledge  of  the  Partv's  advocaev  of  violence  as  a 
prer('<juisite  to  de]H)rtation.  “It  is  enougli  that  the  alien  j 
joined  the  Party,  aware  that  he  was  joining  an  organiza-  I 
tion  known  as  the  ('ommunist  Party,  which  operates  as  a  j 
distinct  and  active  ]H)litical  organization,  and  that  he  did  j 
so  of  his  own  free  well."  .‘147  U.  S.  at  528.  And  finally,  j 
it  ruled  that  the  tinding  of  membership  in  the  case  before  | 
it  had  to  be  sustained  since  the  alien  did  not  claim  that  he  ! 
joined  the  Party  accidentally,  artificially,  or  unconsciously  ! 
in  a])pea ranee  only.  | 

How  do  the  facts  of  the  instant  case  measure  up  against  ! 
those  standards  and  against  the  standard  set  forth  in  Sec-  | 
tion  242(b)(4)  of  the  Act,  8  F.S.O.  12.52(b)(4)  that  “No  j 
decision  of  deportability  shall  be  valid  unless  it  is  based  I 
upon  reasonable,  substantial  and  probative  evidence?"  j 

Roth  documentarv  evidence  and  oral  testimonv  were  usedi 
to  prove  the  fact  in  issue.  Exhibit  l.S  is  a  receipt  for  mem-| 
hership  hook  bearing  what  uncontestably  is  appellant’s! 


-  .Appellant  here  does  not  raise  the  issue  as  to  whether  his  alienage! 
was  properly  established.  That  question,  too,  therefore,  will  be' 
disregarded  herein.  ! 
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sipniature,  and  containini:  >eviTal  otlit‘r  ontrios.  includinir 
a  number  (Xo.  Kxiiil>it  la  i>  a  (’ommniiist  Party 

memlK*i>lii}i  l)()ok  I’m*  1I».'’>7  made  out  in  tin*  na!!io  of  M. 
Ramirez,  and  ])earim:  tiu*  mimi>er  d^'llO.  Kxhibit  14  is  a 
photostat  of  a  19dS  Coiiimunist  Party  reirij^tration  blank 
made  out  to  .Toso  M.  Ramir**/..  rouiainim:  an  ontry  “Rook 
number  ll^.^T  a''!!!*’*  and  an  entry  **l,0aS  a!M)Sl,*'  botli  tlie 
name  and  the  number  b«*inu’  obviously  idriitieal  with  the 
numbers  of  Exhibits  la  and  1”).  h'urther.  tin*  liandwritiii.c 
on  Exhibit  14  i^  i«]entieal  witli  the  haiKlwrititiu'  <>n  Exlii)>il 

13  (excej)!  for  tlie  >iirnature  on  that  <ioemiient). 

Imrnisrration  (tfiieer  Ilaball,  who  eomlueted  the  investiga¬ 
tion  prior  to  the  i'.>uanee  af  the  adniini>t rativo  warrant  of 
arrest  in  thi>  ]»roc«MMlin'_'‘.  ta^tiiiad  that  he  .-bowed  ap¬ 
pellant  b^xliibit  la.  tin*  < ’oniniuni^t  i’arty  m»*niberslti))  book 
issued  in  the  name  of  .To-«-  M.  Ramire:'.  and  Exhibit  Pk  tie* 
lf>37  receiju  eard.  and  tliat  (»n  the  oeeasion  of  sueli  showinp:. 
appellant  refused  to  admit  or  deny  that  t!:ey  wt-re  hi<  doen- 
ment"  but  lie  eone'Mh'd  that  lliey  ••could  be**  his  (App,  la- 
IG).  Donn  E.  Mire,  liarnlwrit inu'  expert  (tf  the  Lo';  An- 
ireles  Police  I)ej)a rt rnent.  j>ositively  identified  the  siirnature 
on  Exhibit  13  as  that  of  app(dlant  (by  comparing  it  with 
sijrnatures  written  by  afjj»ellan1  on  employment  rec(»rds 
and  his  alien  re^-istration  card),  and  he  further  po-itively 
stated  that  the  person  who  had  made  the  entries  on  Exhibit 

14  was  the  same  person  who  had  made  the  entries  (other 
than  tlie  .-iirnature )  on  Exhibit  13. 


William  Ward  Kimple.  former  nuunber  of  tlie  (’ommuni<t 
i^arty  at  the  re(ple<1  of  the  Los  .\mreles  Ihilice  Pepai’t- 
nient.  and  the  jierson  who  in  Pk37  ami  P>3S  was  tlie  .Assist¬ 
ant  f’ounty  .Memb'crsliip  Pin*ctor  of  the  (’ommunist  Party 
at  Los  Anireles.  r*alifornia,  identitie<l  Exhibit  13.  as  an 
authentic  docuimnit  of  the  Communist  Party  ami  explainiMl 
that  such  recei})t  card  would  constitute  the  first  paue  of  a 
meml>ership  book  whicli  was  siirm*d  and  «letached  when  the 
membership  book  was  issu<*d.  He  identiti<*d  Exhibit  IT)  as 
an  official  document  of  the  (’ommunist  Ih-irty,  and  he  identi¬ 
fied  Exliil'it  14  as  an  official  <locument  of  the  Party.  Tn 
liis  opinion,  based  u])on  lonir-standinu-  familiarity  with  the 
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practices  of  tlie  Party  and  liis  experiences  as  assistant 
inciMbcrsiilp  director,  Kxhibits  l.‘>  and  lb  relate  to  one  and 
tin*  sann*  individual.  The  basis  for  his  opinions  was  es- 
labli>li(*d  in  a  h-nutiiv  and  thoroui*:ii  examination  and  re- 
niain(*il  utterly  unshaken  in  searching  and  intensive  cross- 
exaiuination.  It  was  clear  from  Mr.  Kimple's  testimony 
that  the  i‘xhibits  bearing  numbers  13,  14  and  15  were  in 
fact  otlicial  documents  as  issued  by  the  Communist  Party; 
the  relationshii)  of  the  documents  to  appellant  was  clearly 
established  bv  the  tracing  of  the  signature  on  Exhibit  13  to 
appellant. 

In  addition  to  this  atlirmative  documentary  evidence,  and 
tlu*  exiilanatory  expert  and  other  testimony,  was  the  fact 
that  api)ellant  stood  mute  throughout  the  entire  proceeding. 
In  a  easi*  of  this  nature  failure  to  testify  is  important  and 
mav  be  considei’ed  bv  the  immigration  authorities  against 
tlu*  alien.  SaL-saf/aiisI://  v.  ireed/w,  53  F.  *2d  13,  16  (9th 
Cir.  Ib.'ll):  I’uitcfl  Stdfcs  ex  rel.  Brifrape  v.  Keuton,  131 
F.  Supp.  576  (S.l).  X.V.  1954),  aff'd,  224  F.  2d  803  (2d 
(Mr.  1955). 

Silence  not  oidy  may  be  a  relevant  factor  but  it  may  be 
givt*n  great  W(*ight.  Kjar  v.  Doak,  61  F.  2d  566,  570  (7th 


Cir.  1932).  This  basic  i)rinciple  was  first  formulated  in 
an  opinion  by  Mr.  Justice  Brandeis,  in  United  States  ex 
n*!.  Bilokianskif  v.  Tod,  263  V,  S.  149  (1923),  who  stated: 


“.  .  .  There  is  no  rule  of  law  which  prohibits  of¬ 
ficers  charged  with  the  administration  of  the  immigra¬ 
tion  law  from  drawing  an  inference  from  the  silence 
of  one  who  is  called  upon  to  speak.  Deportation  pro- 
(•(‘edings  are  civil  in  their  nature  .  .  .  Neither  statute 
nor  rule  reipiires  that  matters  alleged  in  the  warrant  of 
arrest  shall,  in  the  absence  of  an  express  admission,  be 
taken  to  be  denied.  A  person  arrested  on  the  prelim- 


^Thc  exhibits  were  presented  to  appellant  in  the  course  of  the 
administrative  proceeding  and  he  was  afforded  every  opportunity 
to  make  any  comment  with  respect  to  any  of  the  documents  and 
to  disclaim  their  relationship  to  him,  had  he  so  desired.  He  did  not 
do  so. 


iiiary  warrant  is  not  proteotod  l)y  a  ])rosuini)tion  of 
c-itizciisliip  foinparahk*  to  tin*  presumption  of  innocence 
in  a  criminal  case.  There  is  no  provision  wliicli  for¬ 
bids  drawinir  an  adverse  infertmce  frtun  the  fact  of 
."tandinu’  mute.  It  is  not  unreasonable  to  assume  that 
one  who  may  wisli  to  cliallenirt*  the  e.xccutive's  juris- 
•liction  in  the  courts  will  not  refrain  from  asserting;  in 
the  ]»roceetlinirs  before  the  executive  the  facts  on  which 
he  relies.  To  defeat  dej)ortation  it  is  not  always 
eiioiiirh  for  the  jierson  arn‘sted  to  stand  muto  at  the 
heariii'j:  and  put  the  Government  upon  its  proof.**  iki.'l 
r.  S.  at  ir>4-o. 


And  airain,  only  recently,  a  district  court  Isas  a]»plie<l 
this  doctrine*  in  sup]>ort  of  a  d«‘portation  onb*r,  I'uitrfI 
Staff's  ex  rel.  CirrHla  v.  St'clljf,  11.")  F.  Supp.  bl.”)  (N.D. 
111.  lh.‘).'J);  its  rulinir  on  that  point  was  specifically  u]»ln“hl 
oh  ai)peal,  Cnitf'ff  Stfitf's  ex  r<*l.  ('irct’lla  v.  SaJiH.  ‘JK)  F. 
2d  *».*>.  .’Ih  (7th  (*ir.  lb.')4)  ;  and  c«*rtiorari  was  de*nied.  o4S 
U.S.  hG4  (llbV)).  S(*e  also,  Mahlrr  v.  Hhif.  2(14  F.S.  .'hj,  42 
(1924);  I’uUf'fl  Staff's  ex  rel.  Vfijttntfr  v.  ('f>fn nnss'unur, 
27.*?  U.S.  in:k  111  (1927). 

A|)p<*llant  would  draw  a  distinction  (as  to  whetln*r  an 
adverse*  infe*re*nce*  mav  l)e*  elrawn  from  sile*ne*e*)  be*twe*e‘u  e-a'.es 
arising:  uneler  the*  pre*se*nt  statutory  stanelarel  anel  case*s 
irove*rne*el  })y  the*  standarel  of  proof  e*xistiip4'  prie>r  te»  the* 
19.')2  Act.  But  while*  tlie*  ne*w  stanelarel  may  alte*r  the* 
ejuantity  of  proe)f  re*<juireel  anel  tlie*  scope*  of  re*vie*w,  beiric 
elictate*s  tliat  tliis  chanire  can  h.ave  ne)  be*arinu'  upe»n  what 
infe*rence*s  the*  administrative*  autlioritie*s  may  elraw  fremi 
actions  or  non-actions  of  the  accuse*el.  If  failure*  tee  eleiiy 
is  a  factor  which  le*v:ally  may  be*  t;d\(*n  inte)  acceumt  aehnin- 
istrative*!y,  the*  strinue*ncy  or  laxity  of  the*  ceun't  re*vie*w 
cannot  alter  its  “aelmissibility”  as  sucIj  a  facte>r.  -\nel 
tlie  (juestion  whe*the*r  or  not  failure  to  de*ny  charue*s  in  a 
<iej)ortation  warrant  standinir  by  itself  wouhl  be*  sufiie*ie*nt 
to  satisfy  tlie*  statutory  standard  is  a  proble*ni  that  is  ne)t. 
before  the  (’ourt  in  this  case:  for  in  aeldition  to  appellant’s 
silence  there  was  ample  probative  evidence  of  inembershij). 
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Tin*  Vdjtducr  case,  supra,  is  particularly  significant  on 
tlu*  <jucstioii  of  wliat  amount  of  evidence  will  support  an 
administrative  determination  of  deportability.  There, 
aside  from  the  issue  as  to  the  inferences  to  be  drawn  from 
tile  alien's  silence,  the  principal  question  was  whether 
‘‘the  deportation  order  was  unsupported  by  any  substantial 
evidence  and  consequently  appellant  was  denied  a  fair 
hearing  and  deprived  of  his  liberty  without  due  process.” 
273  U.S.  KH).  Deportation  was  sought  in  that  case  on  the 
irnnind  that  the  alien  alleiredlv  advocated  the  overthrow 

V  * 

of  the  I’nited  States  Government  by  force  and  violence. 
In  addition  to  the  element  of  silence,  the  Immigration 
authorities  and  the  ('ourt  considered  the  fact  that  certain 
statements  indicating  advocacy  of  overthrow  were  made 
in  a  pamphlet  and  a  speech.  Mr.  Justice  Stone  stated  for 
a  unanimous  Court : 

“The  only  other  issue  ou  which  the  government  was 
reipiired  to  ])resent  evidence,  assuming  that  the  burden 
of  proof  rested  on  it,  was  the  identity  of  the  appellant, 
admittedly  an  alien,  with  the  author  of  the  pamphlet 
and  tln‘  address.  The  similarity  of  names;  the  fact 
that  i‘ach  was  known  as  ‘Doctor';  that  a  Dr.  Vajtauer, 
;dso  of  ('zechoslovakia,  as  was  a])pellant,  addressed 
the  Fourth  Congress  of  the  Communist  International 
on  (’/.eehoslovakian  affairs  in  Moscow  where  the  pam- 
phh‘t  was  written,  and  that  after  the  arrival  of  ap¬ 
pellant  in  the  United  States  and  his  proceeding  to 
(’hieago,  a  Dr.  Va.itauer,  who  was  editor  of  the  Bohe¬ 
mian  daily  pa])er,  “Spravedlvost,”  as  was  appellant, 
made  a  public  address  in  Chicago,  discussing  the 
Kussian  revolution  and  suggesting  the  possibilities  of 
a  similar  revolution  here,  all  taken  together  admit  of 
the  inference  that  the  appellant  and  the  author  of  the 
])am])hlet  and  s])eech  were  one  and  the  same  person. 
This  inference  was  strengthened  when  the  appellant, 
confronted  bv  this  record,  stood  mute.”  273  U.S.  at 
111. 


A 
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Wliilt*  it  is  triK*  that  in  that  cast*  all  the  C’oiirt  was  rc<|uir»*il 
to  tint!  was  “some  evidence**  supportinj^  the  ciiarire,  where¬ 
as  in  tlie  instant  case,  admitteilly,  tiie  ciiarge  must  l)e  sup¬ 
ported  hy  “reasonable,  substantial,  and  probative  evidence,** 
still,  lor  several  reasons,  the  Wijtaiwr  case  is  controUin”-  or 
at  least  extremely  persuasive.  Appellant  in  his  l)rii*l' 
concedes  that  “substantial  evidence**  in  the  context  of  the 
statutory  scheme  here  involved,  means  only  that  it  must 
be  “more  than  a  mere  scintilla.**  Brief,  pp.  12,  14.  There 
is  very  little,  if  any,  dilTerence,  between  “some  evidence** 
on  the  one  hand,  and  “more  than  a  mere  scintilla**  of 
evidence  on  the  other.  Moreover,  the  connection  b»*tween 
the  evidence  and  the  alien  in  the  Vdjtdiirr  cast*  was  much 
more  remote  than  that  demonstrated  in  the  instant  case: 
for  the  crucial  factor  of  the  alien  *s  own  hand  writ  im;'  on  an 
important  document  was  not  there  jiresent. 

Since  the  findiiiir  of  membershij)  math*  by  tin*  administra¬ 
tive  air<*ncy  was  based  upon  substantial  evidence,  the  courts 
would  not  be  Justiiied  in  disturbimr  it.  Cf.  (Irrm  v.  Ildtf, 
V.  2d  (l»tli  (*ir.  IDTl).  And  of  cours/*  api.ellajit  failed 
to  rebut  tin*  presum])tion  of  voluntary  membership  reeot;- 
nized  in  the  (idlvdn  case. 

'  Api>ellant  infer<*ntially  attacks  tin*  competein-y  of  the 
evidence  airainst  liim.  But  it  is  su)»mitted  that  all  of  the 
evidence  was  leirally  comp(*tent  ainl  adirdssible.  Sepai’at(* 
and  ai>art  therefrom,  liowever,  it  is  to  be  note<l  that  this 
was  not  a  judicial  l)ut  an  admiidstrative  proceeding-.  In 
such  a  j)roce(*<lin!;  tin*  judicial  rul(*s  of  evidence  do  not 
obtain:  ainl  tin*  admission  of  <*vidence  whi<*b  a  court  would 
r(*i*ard  as  leually  insufiici(*nt  does  not  vitia1(*  a  <leportation 
proceedinir  so  lonir  as  n*ason  and  fairness  obtain,  l^difrd 
Sfdff's  (*x  rel.  Idtpdsfd  V.  O^Rourhe,  211  F.  2d  (lO!)  (Sth  (Mr. 
1954),  cc/7.  fJriiif'fl,  .M48  U.S.  827  (1954);  Shiffh  v.  Dircefitr, 
9f)  F.  2d  9G9  (9th  Cir.  19.M8);  Uuiicfl  Stdh-s  t*x  rel.  Dduktis 
V.  WiU'jf,  IGf)  F.  2d  92  (7th  Cir.  1947).‘‘ 


*  Moreover,  procedural  irrepilarities  would  justify  judicial  inter¬ 
vention  only  if  they  n'snlt  in  prejndiciality.  Couto  v.  ShdutjhnrsKii, 
218  F.  2d  7.M8  (2d  Cir.  1955),  cert,  denied,  349  IMS.  952  (1955); 
United  Staten  ex  rel.  Kataiiakon  v.  Jordan,  179  F.  2<l  422,  425 
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Denial  of  the  Petition  to  Reopen  the  Proceeding  Was  Within 

the  Board's  Discretion.  ! 

I 

Appellant  further  eoniplains  that  denial  of  his  petition  i 
to  reopen  the  hearing  before  the  Board  of  Ininiigration  j 
A])})eals  for  the  })urpose  of  considering  his  belated  applica-  | 
lion  for  su<]>ension  of  de]^ortation  was  an  abuse  of  discre-  | 
tion.  j 

The  facts  relating  to  this  contention  are  as  follows:  Dur-  i 

i 

ine:  the  course  of  the  deportation  hearing,  appellant  did  | 
not  raise  the  issue  of  application  for  suspension  of  deporta-  ! 
tion  although  lie  was  represented  bv  counsel  throughout  | 
the  ])roceeding.  Presumably,  therefore,  this  failure  to  | 
ai)i)ly  for  sus])ension  was  a  deliberate  choice,  in  accordance  ! 
with  his  desire  not  to  testify.  After  the  conclusion  of  the  | 
In'ariuir,  after  the  entry  of  an  order  by  the  special  inquiry  j 
oflicer  directing  deportation,  after  consideration  by  the  I 
Board  of  Immigration  Appeals  of  appellant’s  appeal  from  j 
that  decision,  and  after  the  Board  had  reached  and  handed  I 

i 

down  a  decision  adverse  to  appellant,  he  finally  and  for  | 
tlu'  first  time  raised  the  question  of  suspension  by  way  of  ! 
a  reiiuest  to  reopen  the  proceedings  so  that  an  ap^dication  i 
for  sus])ension  might  be  made.  The  Board  considered  the  | 
motion  and  then  denied  it.  The  order  of  denial  reviewed  ! 
and  summarized  again  the  proceedings  theretofore  had,  and  | 
concluded,  based  upon  the  record  and  the  fact  that  appellant  | 
had  pr(‘viously  failed  to  apply  for  suspension  of  deportation  | 
and  that  he  had  refused  to  testify  in  the  proceeding  though  ; 
not  elaimimr  any  privilege  against  self-incrimination,  that  ! 
the  [)roceedings  .'should  not  be  reopened  to  permit  this  be-  ! 
lat<*d  application  for  discretionary  relief.  This  was  not  i 
an  abuse  of  discretion.  | 

Tlu‘re  is  no  right  to  a  reopening  of  an  administrative  i 
])roceeding,  just  as  there  is  no  right  to  a  rehearing  before  ! 
this  or  any  other  judicial  tribunal.  Ratber,  a  motion  to  | 

(7th  Cir.  19501;  S^choeps  v.  Carmichael,  177  F.  2d  391,  395  (9th  | 
(hr.  1949) :  Moncado  v.  Ramsey,  167  F.  2d  191.  196  fSth  Cir.  1948),  j 
wliich  cannot  here  be  demonstrated.  I 


I 


I 

I 

i  i 


roopoii  is  addrossod  to  the  sound  discretion  of  tlie  admin¬ 
istrative  a.irency. 

8  ('.F.R.  §  *i42..’)4(il)  ])rovides  in  pertinent  part: 

.  .  <ii  any  time  duriny  the  heari)ii}  tin*  respondent 
may  apply  for  suspension  of  deportation  on  Form 
I-266A  or  for  voluntary  de])arture,  under  Section  244 
of  the  said  Act.  The  hurden  of  estahlishinir  that  lu* 
meets  the  statutory  requirements  for  discretionary 
relief  shall  he  upon  th(‘  res])ondent.  lie  may  suhniit 
any  evidence  in  support  of  his  ajq)lieation  which  In* 

'  believes  should  he  considere<l  hy  the  sprrinJ  iuyiiiry 
officer.  ’  *•' 

And  8  C.F.R.  §  90.11(b)  provides  in  pertinent  ])art : 

“Reconsideration  or  reopeninir  nf  any  case*  in  which 
'  an  order  has  been  entered  by  the  Hoanl  of  Immiirra- 
tion  App(*als  .  .  .  sliall  be  only  upon  writ1<*n  motion, 
the  Board  may.  in  its  discretion,  irrant  or  deny  such 
motion.  . 

There  is  an  ahundance  of  cases  clearly  holdinir  that  tliis 
<liscretionary  power  in  the  Board  is  not  as  siich  .judicially 
reviewable.  In  Vnitrd  States  ex  rel.  Zaha/Ilija  v.  dar- 
finkel,  77  F.  Supp.  77)1  (W.D.  Pa.  1948),  nffi'tt..  17d  F.  2d 
222  (‘Ird  (dr.  1948),  tin*  alien  filed  a  motion  with  the  Board 
to  reopen  in  order  that  he  minirht  apj)Iy  for  suspension 
of  deportation  on  the  ^rroiind  that  he  had  .jiisl  Ix^conn* 
elijrible.  The  Board  denied  the  motion  a?nl  the  coint  sus¬ 
tained  that  action,  statinp:  (77  F.  Snpp.  at  77)2) : 

“It  is  plain  .  .  .  that  he  aj)}M‘aled  to  tin*  Hoai’«l  of 
Appeals  for  the  exercise  of  its  discretionary  }»ower. 
'  It  is  not  for  the  Court,  when  the  statute  has  cojd‘eir(‘d 
such  power  on  an  executive  de])artment,  to  attein|)t  to 
interfere  with  the  exercise  of  it.’’ 

'  Tn  United  States  ex  rel.  MeKevzie  v.  Sareretti.  2(t0  F. 
2<1  54f)  (7)th  Cir.  1952),  the  ali(*n  claimed  imfairn<*ss  in  the 


®  Emphasis  added. 
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licariiiiT  officor's  refusal  to  reopen  the  matter  in  that  the 
oflieor  at  the  time  of  the  hearing  had  not  advised  him  of 
his  riirht  to  refjiiest  voluntary  departure  and  that  presum- 
ahly  it  was  only  subsequent  to  the  hearing  he  ascertained 
tliat  hr  had  siirh  right.*'  The  court  rejected  this  challenge  to 
administrative  discretion  bv  observing  that  “Having  failed 
to  fulfill  his  burden  of  presenting  this  application,  the 
ap])ellant  may  not,  at  this  late  date,  urge  that  the  hearing 
hr  reo])ened."  200  F.  *2d  at  o48. 

Similarly,  in  Araka.'i  v.  Zimmerman,  200  F.  2d  322  (3rd 
(’ir.  lO.Vi),  the  alien  appealed  to  the  Board  of  Immigration 
A]»p<*als  and  moved  for  reopening  of  the  proceedings  for 
consideration  of  suspension  of  deportation,  the  applicant 
having  just  attained  the  required  seven  years"  residence. 
Tliis  was  denied  and  the  Court  upheld  the  denial  stating: 


“Under  the  law  the  Board  of  Immigration  Appeals,  | 
acting  for  the  Attornev  General,  had  the  dutv  of  exer-  | 
cising  its  discretion  and  deciding  whether  appellant's  i 
hearing  should  be  reopened  and  the  order  for  his  depor-  i 
tat  ion  reconsidered.  We  find  that  it  did  this  and  that  | 
its  decision  not  to  reopen  the  hearing  was  properly  | 
based  upon  sufficient  evidence.  We  have  no  right  to  i 
disturb  that  determination."  | 

j 

Other  decisions  instructive  on  this  issue  are  the  following:  | 
KationaJ  Labor  Relations  Board  v.  ^Vestingho}(se,  120  F.  | 
2d  1004  (3rd  Cir.  1941  )C  Interstate  Commerec  Commis-\ 


^  Incidentally,  (ui  that  issue  the  claim  in  the  instant  case  is  much  i 
weaker  than  in  the  McKenzie  case,  since  this  appellant,  represented! 
hy  able  counsel,  must  have  known  full  well  what  his  procedural  ! 
rights  were.  I 

"The  evidence  the  Court  considered  sufficient  consisted,  as  here,! 
of  the  administrative  record  plus  the  motion  to  reopen,  coupled]' 
with  the  discrctionaiy  powers  of  the  Board.  i 

'"“On  the  record  as  made  upon  the  hearing,  whereat  the  respond-! 
ent  had  full  opportunity  to  present  all  relevant  matters,  the  Board’s! 
order  is  mature.  The  Board  was  therefore  well  within  its  discre-j 
tionary  power  than  it  refused  the  respondent’s  petition  to  adduce! 
additional  testimony.’’  120  F.  2d  at  1007,  | 

i 

I 


i 

i 

I 

t  :  ; 


IS 


Slow  V.  Citif  of  Jcrst'if  CHif,  .‘>22  U.8.  r)()3,  (11)44) :  I’liitvd 

Stilt v.<  ox  rel.  Adel  v.  Schaiiolnicssif.  IS.*’.  F.  uM  .*>71  (ll*.")ti); 
United  States  ex  rel.  Piei  v.  Pntinhrro,  (>1  F,  Supp.  ().').■) 
(W.D.  Pa.  11)4.;).  aff'd..  1.').*’.  F.  iM  CA:)  (.’Inl  Fir.  1!>4(;);'* 
IPaufj  Shnufj  Bren  v.  Prucinr,  TD  F.  ‘Jd  SSI  (l)tli  (*ir.  11>.*’..')), 
cert,  drnied.  2l)S  U.S.  dr..*)  (ID.'id):  Woiuf  IJoiui  dim  v.  ('ar- 
mirjiat  j,  11.*)  F.  l2<l  ’)l21)  {Ptli  11)40):  Manialin  v.  ('nm- 

viatider.  a  F.  *2<1  6S0  (D.  Mass.  11)2.’)),  aj»f>r(d  dismissed .  273 
U.S.  771)  (11)27):  United  States  o.x  rel.  Pappaffeaiiahis  v. 
Shauphness/f,  114  F.  Siipp.  .‘>71  (S.D.  X.Y.  10.’).’>).‘" 

Clearly,  the  Hoard  was  justified  iti  its  action. 

CONCLUSION 

Whf.hkkokp:,  it  is  respectfully  r«Mpiested  that  the  ju<l”uiejit 
of  the  District  (’ourt  he  affirmed. 

Oi.ivKU  Cascji, 

United  States  Atfnrnep. 

Lkwis  Cai:i:oi.i,, 

Hahoi.d  H.  (iIIKKNK, 

Assistant  J’nited  States  Alforneas. 


^“The  Board  of  Irnmifiration  .Xppi'als.  in  refiisiiu:  ;i  n-hearin'.:. 
was  artinjr  u{)<)n  ;i  matter  within  its  fliseretion.  ev«-n  if  the  ehariic 
atiainsl  tlie  relator  had  been  in  the  eh-tsst-s  of  ea>es  disen»eil  hy  the 
.Attorney  Ceneral.  an<l  this  ("ourt  would  h<*  without  proper  authority 
to  determine  the  procedure  as  erront'ous."  (.1  Supp.  at  t.r.ti, 

’“The  [)rincipal  flecisions  cited  by  appellant  are  tiot  to  the  con¬ 
trary.  In  I'nited  States  ex  rel.  Arrnrdi  v.  Shamjhrirssij.  .’147  F.S. 
260  (19.5.5).  the  Supreme  Court  <’om!tiente<l  upon  the  failure  of  the 
Board  to  exercise  its  discretion,  not  upon  the  manner  it)  which 
discretion  mijiht  be  exerci.<ed.  I’nited  States  ex  rel.  Zarftarias  v. 
Shauijhnessti.  221  F.  2d  .578  (2<1  Cir.  19.5.5),  concerned  detiial  of 
voluntarv'  departure  and  preexamination  because  of  an  erronemis 
statutory  construction  of  a  savings  chmse,  not  a  reoptaiinu  of  a 
proceeding  to  apply  for  discretionary'  relief,  .\fastra pasipm  v. 
Shau(ihness)j.  180  F.  2d  999  (2d  Cir.  19.50),  to(».  involved  failun*  to 
exercise  discretion.  .\nd  other  cases  referred  to  either  did  not  con¬ 
cern  motions  to  reopen  at  all  or  were  different  in  other  respects. 


APPKIXEKS-  A1I»PEM)I\ 


INDEX 


t 


I 

I 

! 

i 


I 


Decision  of  Board  of  Iinniifrration  Appeals 

Decision  of  Special  Inquiry  Officer . 

Ili-arinir  . 

Appellant  . 

Witn*  •ss  Habell  . . 

Witness  Kehoe  . 

Witness  Mire  . 

Witness  Kimi)le  . 

Exhibit  13  . 


Page  ' 
1-5  ! 
5-12  i 
13-36  I 

13- 14  ; 

14- 16  I 
16-19  ! 
19-23  i 
23-35  I 

36  i 


I 

j 

j 

i 

i 


I 

i 


! 

i 


I 

! 

i 

I 

I 

I 

! 

i 

! 

i 

I 

I 

I 

1 

I 

j 

I 

I 

I 


i 

i 


I 

i 

i 


I 


I',  s.  i:)epart.mp:n't  of  justice  board  of 

IMMIGRATION  APPEALS 


I 


October  27,  1953.  I 
File:  E-t)69381 — Los  Aus^eles.  I 

i 

In  re:  .Jose  Mauia  Ramirez-Salse  or  Jose  Maria  Ramirez! 
OR  .Jose  M.  Ramirez  or  .Joe  Ramirez  or  Jose  Ramirez.  ; 

I 

In  I)e})ortatioii  Proceedings. 

In  Behalf  of  Respondent:  Ira  Gollobin,  Esquire,  1441| 
Hroatiway,  Xew  York  18,  New  Y’ork,  (Heard:  September 
2."),  195.3).  Sidney  B.  Rawitz,  Service,  Representative,  alsoj 
heard.  I 

Charges:  I 

I 

Warrant:  Act  of  1952 — Member  of  Communist  Party! 
after  entrv.  ' 

•  I 

Lodged:  None.  I 

Ap])lication :  That  proceedings  be  terminated.  ! 

I)(‘tention  Status:  Released  under  bond.  j 

Warrant  of  Arrest  Served:  April  15,  1953.  | 

This  is  an  appeal  from  the  order  of  the  special  inquiry! 
otlieer  finding  respondent  deportable  on  the  ground  stated! 
above.  The  facts  are  fullv  set  forth  in  the  order  of  the! 

•  i 

s])ecial  inquiry  officer  and  need  not  be  repeated.  We  find: 
th(‘  charge  supi)orted  by  reasonable,  substantial  and  pro-i 
hative  evidence.  | 

Membership  in  the  Communist  Party  is  established  by  a| 
card  showing  receipt  of  a  membership  book.  This  card! 
h(‘ars  the  signature  of  .Jose  M.  Ramirez  which  an  expert! 
witness  identified  as  identical  with  the  signature  estab-| 
lished  by  competent  evidence  as  being  that  of  the  respond-j 
ent.  Government  witness  Kimple,  a  former  Communistj 
official  in  charge  of  membership  records,  testified  that  the! 
card  in  question  was  a  receipt  card  for  a  1938  Communist! 
Party  numibership  l>ook  and  that  a  signature  on  such  a  cardj 
indicat(‘d  that  the  ])erson  signing  it  had  received  a  Com-j 
munist  Party  membership  book  and  no  one  other  than  a! 
Communist  Party  member  in  good  standing  would  have! 
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been  iriven  such  a  document  to  sign.  Two  Government 
wit iR'sses  identified  the  respondent  as  known  to  them  as 
Jot*  Kamirez  or  Jose  Ramirez.  Respondent  refused  to 
testify  on  atlvice  of  counsel.  He  did  not  claim  the  privilege 
again>t  .^elf-incrimination. 

iC'ounsel  contends  the  opinion  of  the  handwriting  e.xpert 
is  based  upon  a  43  minute  examination;  that  such  examina¬ 
tion  is  insufficient:  that  the  testimony  of  the  expert  reveals 
that  about  3n  p(‘r  cent  of  the  time,  the  wrong  individual  is 
>uspected  on  the  basis  of  examination  of  handwriting:  and 
the  counsel,  at  oral  argument,  contend(*d  that  this  testi¬ 
mony  establisli  that  the  handwriting  expert  bad  been  wrong 
3(»  {jer  cent  of  the  time. 

In  effect,  counsel  asks  us  to  take  administrative  notic(‘ 
tiiat  an  ade(juate  examination  and  comparison  of  handwrit¬ 
ing  is  impossible  in  a  43  minute  period.  Xo  authority  is 
cited  for  this  proposition.  It  is  clearly  unt<*nable.  Further¬ 
more,  we  do  not  read  the  testimony  of  the  (‘Xpert  to  indi- 
cat(*  that  he  stated  he  was  in  error  in  30  })er  C(‘nt  of  his 
cases  or  that  the  wrong  individual  was  susp«‘cte(l  on  tin* 
basis  of  handwriting  comparison  in  30  per  cent  of  tin*  cases. 
It  is  ch*ar  to  ns,  that  tin*  ex|)ert  stat(‘d  that  a  comparison  of 
handwriting  reveals  that  tin*  individual  susp(‘ct(‘«l  in  30 
{M*r  c(*nt  of  the  cases  was  not  the  person  who  was  res])onsi- 
ble  for  tin*  writing  in  (piestion.  Xothing  has  be<‘n  pre- 
sent(‘d  to  us  which  would  cause  us  to  (jiiestion  the  validity 
of  the  expert's  conclusion  that  the  respondent  signed  the 
re(M»ipt  card  in  <iuestion. 

(’ounsel  points  out  that  the  name  Joe  Ramir(‘Z  is  a  com¬ 
mon  om*  and  that  there  is  no  evidence  to  associate  n‘Spond- 
(*Jit  with  the  (’ommunist  Party.  Tliat  the  name*  is  a  C(nn- 
mon  on(‘  is  establish<*d,  but  that  fact  loses  its  significanc<‘ 
when  it  is  coiipl(‘d  with  a  showing  that  the  handwriting  on 
the  receipt  card  was  that  of  the  res])ondent  and  that  tin*  iv- 
ceipt  card  related  to  the  acceptance  of  a  Communist  Party 
membership  book,  Moreover,  respondent  has  not  denied 
that  the  card  ndated  to  him.  He  is  silent  und(‘r  circum¬ 
stances  where  there  is  a  duty  to  speak.  His  silence  lends 
additional  weight  and  substance  to  the  conclusion  that  tlie 
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card  relates  to  him  and  that  he  received  a  Communist  Party  i 
iiK'mlxTship  book  [Matter  of  K-,  Int.  Dec.  427).  | 

('<>iiiis<d  points  out  there  is  a  conflict  in  the  testimony  of  j 
tin*  (iovtM-nnient  witness  who  testified  that  he  had  received  ; 
eiTtain  employment  records  from  a  certain  individual  who  | 
in  turn  testified  that  he  had  not  himself  ij:iven  the  records  i 
to  the  first  mentioned  Government  witness  and  in  fact  had  I 

I 

lu'en  out  of  town  at  the  time.  The  conflict  is  of  a  minor  | 
natiin*.  In  view  of  the  fact  that  the  official  in  charge  of  the 

O  I 

i-eeords  testified  and  identified  the  documents  in  question,  I 
wi*  do  not  find  that  the  conflict  detracts  from  the  credibilitv  I 

«  I 

»>f  the  witnesses. 

( 

Counsel  attacks  the  testimony  of  Kimple  as  being  neither  I 
reasonable,  substantial  or  probative;  Kimple  is  stated  to  be  ' 
a  p«‘rsou  of  <iuestionable  moral  character  and  poor  memory  ! 
and  one  motivated  by  interest  since  he  has  been  a  frequent  | 
witness  in  deportation  proceedings  and  has  received  pay-  | 
nuMit  for  his  services.  We  find  Kimple 's  testimony  reason-  | 
able,  substantial  and  probative.  He  was  subjected  to  ex-  : 
tensive  cross-examination  and  revealed  an  excellent  mem-  | 
ory.  Xo  relation  is  shown  between  an  incident  relating  to  | 
his  marital  status  from  which  counsel  would  have  us  infer  j 
he  is  of  questionable  character  and  the  testimony  in  the  | 
instant  case.  His  appearance  as  a  witness  in  many  depor-  i 
tat  ion  proceedings  and  his  receipt  of  payment  as  a  witness  i 
have  been  considered.  In  the  absence  of  evidence  that  he  j 
testified  falsely  in  any  of  these  proceedings,  we  see  no  • 
reason  to  take  an  unfavorable  inference  from  the  fact  of  the  | 
fre<iuency  of  his  appearances.  Kimple  was  a  Communist  | 
Party  official  in  charge  of  membership  records  over  a  period  ! 
of  years.  It  is  due  to  his  acquaintance  with  a  large  number  i 
of  (’onununists  that  he  has  appeared  so  frequently  as  a  | 

I 

witness.  | 

Counsel  characterizes  exhibits  3,  4,  5,  7,  8,  9,  and  10  as  | 
hearsay  evidence  and  urges  that  the  respondent  was  de-  I 
])rived  of  due  process  when  this  evidence  was  admitted  over  j 
objection.  The  objection  is  without  merit  for  two  reasons.  ! 
Heai-say  evidence  is  clearly  admissible  in  administrative  | 
]>roceedings.  Furthermore,  the  documents  in  question  arc  | 


! 
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those  executed  by  the  respondent.  Tliey  are  clearly  not 
within  the  purpose  of  the  liearsay  evidence  rub*  {(’.S.  v. 
I'nited  SJtor  Ma(dii)ivrif  ('orporation,  F.  Supp.  .‘>4b,  1). 
Mass.).  C'ounsel  objects  to  tlie  introduction  of  e.\hil)its  l.’>, 
14  and  lo  on  the  irround  that  a  proper  foundation  was  not 
laid  since  it  was  not  shown  in  whose  possessions  wcu'e  from 
until  the  time  of  their  introduction  into  t‘vidence. 
These  exhibits  relate  to  the  respondent's  reijistration  as  a 
('onmiunist  and  the  receipt  of  a  C’ominunist  Party  inember- 
>hip  book.  They  were  idtmtilied  by  (lovernment  witness 
Kiniple  as  beinu:  ofhcial  matter  of  the  (’ommunist  Parly. 
Kxhibit  l.'l  contains  a  siLcnature  wliich  has  been  identified 
as  beinir  that  of  the  resjiondent.  Kxbibits  14  and  lo  are 
merelv  corroborative*  or  accumulative*  evidence*  and  inav  be* 
elisrei^areled  without  alte*rin,ir  our  conclusion. 

('ounse*l  urires  that  r(*sj)onele*nt  was  de*prive*d  of  liis  con¬ 
stitutional  riirht  ajrainst  unre*asonable*  se*arces  and  se*i7,ure‘s 
R*caus(*  e*vieience  illejrally  obtaine*ei  was  admitte*el  e)ve*r  e>b- 
jection.  This  is  in  refe*re*nce*  to  I\imj)le**s  te*stime)ny  that 
he  suppli(*<I  elocurnents  to  the*  Los  An,ire*les  Police*  while*  a 
member  of  the*  (’ornniiinist  Party,  (’ounse*!  characterizes 
this  as  a  breach  of  trust.  There*  is  no  inelicalion  that  any 
(*inployee  of  the  Federal  Cloverninent  obtaine*d  the*  e*viele*nce* 
in  question  by  an  illej^al  se*arch  or  s(*izure*  or  that  any  in¬ 
dividual  did  so  at  the  be*he*st  of  an  official  of  the*  Fe*ele*ral 
Government  or  for  the  purpose*  of  enforcimr  a  Fe*ele*ral  law. 
There  is  no  showinjr  that  anytbinjr  belonjrin.y:  to  the*  re*sponel- 
<*nt  w;is  take*n  from  him.  It  is  cle*ar  the*re*fe>re*  that  the*  con- 
te>ntion  concerniii'r  ille<fal  s(*arch  and  seizure*  is  without 
foundation  {l/niff'd  v.  Srofti,  102  F.  Su])p.  747,  S.D. 

T(*xas,  afTd.  VX]  F.  2d  044,  (;.A.  o:  Sfrrhrr  v.  Ta/'/ev/  Sfnfrs, 
19SF.  2d  015,  r.A.  10). 

'  ('ounsel  contends  that  resj)ondent  was  de*prive*el  of  his 
riirht  to  a  fair  lu*arinfr  because  adequate  notice*  of  the  lH*ai‘- 
inir  was  not  iriven  and  a  cemtinuance  was  not  irranteel  when 
iee]uired.  This  contention  is  not  support e*el  by  the  r(*cord. 
Notice  of  bearinjr  was  driven  to  the  alie*n  by  lette*r  elal(*el 
May  5,  1953.  Ilearinir  was  sch(*dule*d  for  May  21,  195.3. 
Although  counsel  was  apparently  not  sent  such  notice,  the 
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alien  was.  \Vc  note  moreover  that  when  counsel  requested  ! 
additional  time  to  prepare  for  hearing,  and  the  request  was  | 
<lcnied,  he  took  no  objection.  | 

(V)unsel  urges  that  the  procedure  using  a  special  inquiry  | 
officer  who  is  an  employee  of  the  Immigration  and  Naturali-  | 
zation  Service  is  unconstitutional,  and  other  constitutional  ! 
objections  are  raised.  We  are  without  jurisdiction  to  con-  ! 
sider  consitntional  objections  {Matter  of  L-,  Int.  Dec.  334).  j 
However,  we  note  in  passing  that  the  procedure  employing  | 
a  special  inquiry  officer  has  l)een  upheld  {U.S.  ex  rel.  Mar-  I 
crUo  V.  Ahreuft,  113  F.  Supp.  22,  E.D.  La.).  j 

Other  contentions  of  counsel  have  been  considered  and  j 

are  found  to  be  without  merit.  The  appeal  will  be  dis-  I 
missed.  I 

Oi:i)ER :  It  is  ordered  that  the  appeal  be  and  the  same  is  ! 
herebv  dismissed. 

•  j 

Thos.  G.  Finucaxe, 

j 

Chairman.  \ 

I 

r.  S.  DEPARTMENT  OF  JUSTICE  | 

Immigration  and  Naturalization  Service  | 

\ 

File:  E  069  381— Los  Angeles.  j 

In  Re:  Jose  Maria  Ramirez-Salse,  also  known  as;  Jose  I 
Maria  Ramirez,  also  knowm  as;  Jose  M.  Ramirez,  also  | 
known  as;  .Toe  Ramirez,  also  known  as;  Jose  Ramirez.  | 
In  Deportation  Proceedings  | 

In  Behalf  of  Respondent:  Mr.  Irwin  Gostin,  Attorney  at  i 
Law,  141  El  Camino,  Beverly  Hills,  California,  and  Miss  | 
Esther  Shandler,  Attorney  at  Law,  208  W.  Eighth  St,  Los  | 
Angeles  14,  California.  I 

j 

Charges:  i 

Warrant:  Immigration  and  Nationality  Act — Member  of  | 
Communist  Party  after  entry.  | 

I.odged :  None.  | 

Application:  That  proceedings  be  terminated.  i 

Detention  Status:  Released  under  bond.  j 

Warrant  of  Arrest  Served:  April  15,  1953.  | 


I 

i 
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Discussion:  This  record  relates  to  a  oO-year  old  married 
male,  a  native  and  citizen  of  Mexico.  The  respondent,  on 
advice  of  counsel,  declined  to  be  sworn  or  testify. 

Evidence  of  record  establishes  that  the  respondent  was 
l>orn  at  Encarnacion  de  Diaz,  Jalisco,  Mexico,  on  .March  11), 
11)03.  (Exs.  2,  3,  4.  5,  &  14).  Althoiiirh  the  respondent  in 
his  Alien  Reiristration  Form,  executed  on  December  4, 
1940  (Ex.  2),  indicated  that  he  was  stateless  ami  last  a 
citizen  or  subject  of  Mexico,  other  evidence  of  record  indi¬ 
cates  that  the  respondent  has  Mexican  nationality.  (Exs. 
4,  5  &  14).  There  is  no  evidence  of  record  which  indicates 
that  the  respondent  has  ever  taken  any  action  toward 
chanjrinir  his  nationality  from  that  of  .Mexico. 

There  are  certain  discrepancies  in  the  record  concernimr 
the  date  of  the  respondent's  last  entry  into  the  Fidted 
States.  His  Alien  Re"-istration  Form  shows  his  fir>l  ami 
his  last  arrival  in  the  Fnited  States  to  lx*  March  23,  1923. 
(  P^x.  2).  A  record  of  information  ftiridslied  by  the  resp(»ml- 
erit  to  an  imrnijrration  officer  on  April  lo,  ll).').'!  sliuws  liis 
first  entry  into  the  Fnited  States  was  in  191.'),  with  two  sub- 
sec, juent  absences  from  the  I’nited  StJites;  “(lom*  for  two 
years  in  1920  and  irone  for  20  days  in  1927".  ( Ex.  3). 

A  form  executed  by  the  resx)ond(‘nt  in  conm'ction  with 
employment  shows  number  of  years  in  the  Fnited  Stat«*s 
as  19,  and  <late  of  entry  as  “March  23",  no  itidication  beinir 
<riven  as  to  whether  the  fijrure  “23”  nd’ers  to  tlie  day  of  tiu* 
month  or  to  the  year  1923.  (Ex.  .')).  The  placM*  of  tin* 
respondent’s  entry  into  the  United  States  is  shown  in 
various  places  as  El  Paso,  Texas.  Xowhen‘  in  the  record 
is  shown  any  })lace  of  entry  other  than  P3  Paso,  Texas. 

The  warrant  of  arrest  sets  forth  that  the  rc'spomlent  (Mi¬ 
tered  this  country  at  El  Paso,  Texas,  on  Ai»ril  2fi.  1!)27. 
Tills  is  not  inconsistent  with  the  information  wliich  he  fur- 
niiihed  to  an  immiirration  officer  on  Ajiril  15,  195.3,  that  he 
was  absent  from  the  United  Stat(‘s  for  20  days  in  1927. 
(Ex.  3).  The  respondent  had  ample  opportunity  to  refute 
the  allegations  in  the  warrant  of  arrest ;  however,  he  chose 
to  remain  silent. 
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Finrlings  arc  justified  that  the  respondent  is  a  native  and 
citizen  of  ^^exico,  and  that  he  last  entered  the  United 
States  at  h]I  Paso,  Texas,  on  April  26,  1927. 

The  Government  presented  a  witness,  Philip  F.  Habell, 
Investiirator  in  the  Iniiniirration  and  Naturalization  Service 
at  Los  Anircles,  wlio  testified  at  the  hearinir.  (PP.  4-32). 
Tliis  witness  iilentified  the  respondent  and  testified  that  he 
had  had  occasion  to  interview  the  respondent  several  times 
in  his  official  capacity  as  an  Immiirration  OfiScer. 

Tliis  witness  testified  as  follows  (p.  6)  concerning  an  in¬ 
terview  with  the  respondent  during  which  interview  the  re¬ 
spondent  identified  his  Alien  Registration  Form  (Ex.  2) : 

Q.  Did  you  <|uestion  the  respondent  here  in  any  re- 
s])ect  concerning  his  identification  with  this  Alien  Reg¬ 
istration  Form? 

A.  Yes,  when  I  sat  in  the  office  next  to  him  where  he 
was  employed  I  had  the  file  in  my  hand  and  showed 
it  to  him  and  rapidly  went  over  the  information  on 
it ;  showed  him  the  signature  on  there  and  asked  him 
if  the  information  on  it  was  true  and  if  that  was  his 
signature,  and  he  stated  it  was. 

Q.  He  stated  that  the  information  was  true  and  that 
it  was  his  signature;  is  that  what  vou  said? 

A.  That  is  correct. 

The  witness  identified  a  record  prepared  by  him  of  in¬ 
formation  furnished  him  by  the  respondent  on  April  lo, 
1953.  ( PP.  7  &  8;  Ex.  3).  He  identified  several  documents 
as  having  been  obtained  by  him  from  the  personnel  man¬ 
ager  of  a  company  which  formerly  employed  the  respond¬ 
ent.  (PP  9  &  10;  Exs.  4  to  12  inch) 

The  Government  presented  as  a  witness  Edward  A. 
Kehoe,  the  personnel  manager  of  the  Dayton  Foundry,  IIol- 
lydale,  (''alifornia.  (PP.  33-49).  This  witness  testified 
that  he  lias  been  the  personnel  manager  for  the  Dayton 
Foundry  for  approximately  12  years.  He  identified  the  re- 
sjiondent  as  a  former  employee  of  the  Dayton  Foundry, 
and  testified  that  the  respondent  was  employed  by  that 
company  for  a  period  of  about  four  or  five  years,  begin- 


iiiiiir  ap])roxiinatoly  in  11)42  or  194.‘>,  durin?  which  period 
he.  the  witness,  was  the  personnel  inana^t‘r  of  tlie  (•oini)any 

(P.  ;u). 

Tlie  witness  identitied  certain  <Iocuinents  ( Kxs,  4  to  12, 
ijicl.)  as  havinir  l)een  furnislied  hy  his  company  to  inimi- 
liration  officers,  and  testhii'd  that  some  of  tlie  documents 
were  written  in  his.  the  witness’,  own  handwritinir.  Ih* 
testifuMl  (  PP.  40  ,S:  41)  that  he  witnessed  tlie  siirnaturt*  of 
the  respondent  on  certain  of  the  documents  (  Kxs,  <1.  7. 
S.  11  &  12). 

Donn  K.  .Mire,  an  examim*r  of  ((in‘stion«*d  <lociinients  em¬ 
ployed  hy  the  Los  Anj^eles  Police  Department,  was  calh‘d 
as  a  witness  hy  the  (iovernmeiit  and  testified  at  tin*  hearinu:. 
(PI^.  49-51)).  His  (jualifications  as  an  examiner  of  <pies- 
tioned  documents  were  estahlished,  particularly  with  re- 
.spect  to  tin*  identification  of  handwritimr.  (  P.  50). 

Tin*  witness  t<*stirn*d  that,  in  his  opinion,  tin*  si.'rnatur<*s 
of  Josp:  Ha.mikkz.  and  .Iok  Hamiiik/,  app(*arin.ir  on  Kxhihits 
4  tot  12,  inclusive,  wen*  all  writt(*n  hy  one  and  tin*  .same 
person  (PP.  50  &  51),  and  that  in  his  opinion  the  siirnature 
JosK  Ra.mihkz  on  the  Alien  Heirist ration  Form  ( Kx.  2)  was 
written  hy  the  sann*  p<*r.son  who  wroti*  tin*  name  Josh 
J^A.MiKKz  or  »JoK  Ka.viukz  Oil  Kxliihits  4  to  12,  inclusive 
(P.  51). 

This  witness  further  t(*stifi(*d  that  in  his  opinion  tin* 
siirnatun*  Josk  .M.  Ha.miiikz  a})peariinj:  on  a  C(*rtain  card  (  Kx. 
]’.})  was  written  hy  tin*  sann*  per.son  who  wrote*  tin*  nann*s 
.Josk  Ra.muikz  ainl  .Jok  Ra.miukz  on  Kxhihits  4  to  12,  inclusive 
(PP.  .55  &  56). 

William  Ward  Kimple  was  pr<*s(*nt(*d  as  a  witn(*ss  hy  tin* 
(lovernment  ainl  t(*stifie<l  at  the  hearinir  (PP.  51)-124). 

Witness  Kimple  t(*stifi(*d  that  he  is  a  retired  Los  An.U(*h*s 
])olice  officer;  that  In*  was  a  jiolice  officer  of  tin*  (’ity  of 
Los  .Anueles  from  1924  to  1944;  that  durinji:  tin*  period  of 
his  service  with  the  Los  Anj?eles  Police  Department  In*  was 
assi.i>:ned  to  the  investiiiation  of  suhv(‘rsiv(*  elt*nn*nts  in  the 
(’ity  ainl  (’ounty  of  Los  An‘rel(*s;  that  In*  hecann*  a  nn*mher 
pf  tin*  (’onimunist  Party  in  I.os  An,u:(‘l(*s  in  192S  and  main¬ 
tained  continuous  membership  therein  until  1939;  and  that 


r 


whilo  a  incni])or  of  the  Coninmnist  Party  bo  held  the  offices 
of  Unit  Orsranizer,  Unit  Membership  Director,  Educational 
I)ir(*ctor,  and  Assistant  County  Membership  Director.  (PF. 
bO  &  bO). 

This  witness  testified  in  considerable  detail  concerning 
his  duties  as  Assistant  County  Membership  Director  in  the 
rommunist  Party  during  the  years  he  held  that  position, 
concerning  nieinbersliii)  records,  membership  books,  regis¬ 
tration  forms  used  by  the  Communist  Party  during  the 
years  of  his  membership  therein,  and  other  matters  pei’- 
taining  to  the  organization  and  functioning  of  the  Com¬ 
munist  Party  in  the  Los  Angeles  area. 

Tliis  witness  testified  as  follows  (PP.  67  &  68)  concerning 
a  card  (Ex.  l.'l)  the  signature  on  which  had  been  the  sub¬ 
ject  of  testimony  of  witness  Mire,  discussed  above: 

Q.  Mr.  Kim])le,  I  present  for  your  inspection  a  small 
blue  card  approximately  2M.*  x  inches  in  size  bear¬ 
ing  a  number  bffOSl  which  has  previously  been  en¬ 
tered  in  tlie  evidence  in  this  proceeding  as  Exhibit  13 — 


— for  identification;  I  didn’t  quite  get  to  finish  my 
sentence;  and  I  ask  you  if  you  have  seen  this  docu¬ 
ment  before? 

A.  Yes,  I  have. 

Q.  (’an  you  state  what  this  document  is? 

A.  That  document  is  a  receipt  card  for  a  1938  Com¬ 
munist  Party  membership  book,  number  59081  issued 
to  one  Jose  M.  Kamikez  who  is  in  the  Spanish  section. 
Unit  M-1,  town  of  Downey. 

Q.  Bv  what  reason  are  vou  able  to  identifv  this  docu- 
ment  ? 

A.  Well,  I  handled  approximately  3,000  of  them  and 
the  form  is  very  familiar  to  me,  and  it  has  the  same 
marks  as  all  those  that  I  handled. 

(^.  Were  all  of  the  approximately  3,000  1938  receipt 
cards  that  you  handled  identical? 

A.  AVith  the  exception  of  the  number. 

Q.  That  is,  I  am  referring  to  the  printed  form,  not 
the  written  in  material? 
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A.  Tliat  is  riirht.  yes  sir. 

(^.  Is  tliis  tloc*uim‘iit  the  “receipt  card”  for  (’oiii- 
niuiiist  Party  nionil)orship  hooks  which  you  j)rcvioiisly 
mentioned  here  in  your  testimony? 

A.  It  is,  yes  sir. 

Q.  As  Assistant  (’ounty  .Momhersliip  Director  of  the 
('ommunist  Party  of  Los  Anjreles  (’ounty  in  P>MS,  if 
you  had  received  this  document  in  its  pr(‘sent  form  in 
your  ofiico,  would  the  writinir  on  tlie  dotted  line  above 
the  word  “siirnature”  siirnify  anything  in  i)articular 
to  you  .* 

A.  It  would  siirnify  to  me  that  Josk  M.  Kamiukz,  if 
that  is  the  name,  I  don't  have  my  irlasses  on,  had  re¬ 
ceived  this  card  and  had  siirned  the  receipt  statinjr  that 
he  liad  so  received  it. 

(^.  Would  the  nuinlKM-  {)rinted  at  the  toj)  of  the  card 
that  is  nund)er  oPOSl,  m(‘an  anythin, ir  to  you  in  that 
cajjacity ! 

A.  Well,  it  would  mean  to  me  that  that  was  tin*  num- 
her  of  tlie  hook  which  was  issued  to  him  and  that  was 
tlie  numher  that  would  he  on  the  reirist ration  card, 
and  that  is  tin*  numher  that  W(*  wouhi  have  on  our  hie 
card  to  charire  him  witli  for  the  use  of  the  year  11K>S. 

Q.  In  that  capacity  would  the  writinir  as  jn'iiciled  in 
each  of  the  other  sections  of  this  card  siirnifv  anvthinir 
to  vou? 

A.  Well  it  sijrnihes  to  me  that  lie  was  in  Unit  M-1 
which  was  the  Spanish  speakinir  unit  and  that  he  livinl 
in  Downey,  Los  An<r‘*les  (’ounty,  District  13,  State  of 
( ’alifornia. 

Q.  Now,  has<*d  on  your  knowledire  and  experience  as 
testified  to  in  this  proceedinirs,  in  your  <‘.\p<‘rt  opinion 
could  any  jierson  other  than  a  (’onimunist  Party  mem- 
her  in  irood  standin*?  have  siirned  this  document  in  the 
s])ace  on  the  dotted  line  above  the  word  “siuiiature” 
as  it  appears  here? 

•  •  •  •  • 

A.  By  Witness  Ki.mplk:  No  sir,  they  could  not. 
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Witness  Kiniple  was  shown  a  book  (Ex.  15)  w’hich  he 
identified  as  a  1937  Communist  Party  membership  book, 
statin": 

“That  is  an  official  Communist  Party  membership 
l)ook  issued  to  Jose  M.  Ramirez  for  the  year  1937  iden¬ 
tified  as  such  because  it  has  the  Communist  Party 
stamj)  on  it,  it  has  the  official  Communist  Party  initia¬ 
tion  stamp  on  it,  initiation  stamp  which  was  issued  only 
on  the  C’ommunist  Party  membership  book  which  is 
first  issued  to  Communist  Party  members,  subsequent 
books  do  not  liave  the  initiation  stamp  in  them,  and 
this  book  has  the  Communist  Party  name  written  all 
throujj:h  it,  it  has  the  Communist  Party  dues  stamps. 
International  Solidarity  stamp,  Control  stamps  all  in, 
and  it  sliows  to  me  that  it  is  an  official  Coniinunist 
Party  membership  book  from  which  the  receipt  card 
and  tlie  mid-vear  control  have  been  detached.’’' 

The  witness  testified  that  during  the  year  1937  he  handled 
a])proximately  ISOO  such  books.  (PP.  69  &  70). 

The  witness  further  testified  that  during  the  years  1936 
to  1!K>9,  tlie  j>eriod  of  time  when  Communist  Party  mem- 
herslii])  records  for  the  Los  Angeles  area  were  in  his 
custodv,  he  has  no  recollection  of  there  having  been  re- 
cord(*d  ('ommunist  Party  memberships  of  different  indi¬ 
viduals  in  identical  names.  (P.  71). 

This  witness  identified  a  photostatic  copy  of  a  form  (Ex. 
14)  as  a  re])roduetion  of  an  official  registration  blank  as 
used  in  the  Los  Angeles  section  of  the  Communist  Partv 
for  the  registration  of  Communist  Party  members  for  the 
year  19.3S.  (PP.  74  &  75).  When  questioned  concerning 
the  numbers  appearing  on  Exhibit  14,  the  witness  stated: 

“  -  -  that  line,  fourth  line  where  it  savs  ‘book  number 
li)37  58110’  is  that  portion  of  the  registration  blank 
which  was  filled  in  at  the  night  of  registration,  the  num¬ 
ber  58110  was  the  book  number  taken  from  the  1937 
Communist  Party  membership  book;  and  the  number 
59081  was  the  number  taken  from  the  new  book,  the 
1938  membership  book,  which  was  issued  to  Jose  M. 
Ramirez,  and  that  shows  conclusively  that  the  two 


('oininunist  Party  nieniborship  books  bearinjj:  those 
numbers  were  for  the  same  person  for  the  year  19.‘57 
and  1938/’  (P.  7G). 

It  is  noted  that  the  numbers  bSllO  and  59U81  are  tlie  same 
numbers  as  those  appeariiiic  on  Exhibits  lo  and  13,  re¬ 
spectively. 

The  evidence  adequately  establishes  that  the  respondent 

became  a  voluntarv  member  of  the  C’ommunist  Partv  of 

•  » 

the  I’nited  States  duriiiir  1937  and  that  he  continued  as  a 
member  thereof  durini;  1938. 

The  respondent  declined,  on  advice  of  counsel,  to  specify 
the  country  to  which  he  wishes  to  be  deported  in  the  event 
of  deprotation  bein^  ordered. 

Fixdixc.s  of  Fact 

I'pon  the  basis  of  all  the  evidence  presented,  it  is  found: 

(1)  That  the  respondent  is  an  ali(*n,  a  native  and 
citizen  of  .Mexico; 

(2)  That  the  respondent  last  entered  the  I'nited 
States  at  El  Paso,  Texas,  on  .Xpril  20,  1927 : 

(3)  That  the  resjmndent  b(‘came  a  voluntary  immi- 
ber  of  the  (’ommunist  Party  of  the  United  States  dur- 
in<c  1937  and  continued  as  a  member  th(‘reof  durim; 
1938. 

(’ONC'LUSION  OF  LaW 

'  Uj)on  the  basis  of  the  foref>:oinj!:  findinj;:s  of  fact,  it  is 
concluded : 

(1)  That  under  Section  241(n)(n)(r)  of  the  Im- 
mijrration  and  Xationality  .\ct,  the  respondent  is  sub¬ 
ject  to  dej)ortation  on  the  jrround  that  lu*  has  been, 
after  entry,  a  member  of  the  (’ommunist  Party  of  the 
United  States. 

Ordf.r:  It  is  ordered  that  the  alien  be  dej)orted  from  the 
United  States  in  the  manner  })rovided  by  law  on  th(‘  change 
contained  in  the  warrant  of  arrest. 

Of.oroe  W.  Scat.lorx, 
Special  Inquiry  Officer. 
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rXITED  STATES  DEPARTMENT  OF  JUSTICE 

Immiirratioii  and  Naturalization  Service 

Los  Angeles  13,  California 

Hy  Special  Inquiry  Officer: 

This  is  a  hearing  in  Deportation  Proceedings,  in  the  case 
of  Jose  Maria  Ramirez-Salse  a/k  a,  Jose  Maria  Ramirez 
a  k  a,  Jose  M.  Ramirez  a/k/ a,  Joe  Ramirez  a/k/a,  Jose 
Ramirez. 

File  No.  E  069  381. 

Pi..\cE  OF  Hearing  :  Immigration  and  Naturalization  Of¬ 
fice.  Los  Angeles,  California. 

Date  and  Time  :  May  21,  1953 — Begun  at  9 :40  A.  M. 
Pek.sons  Present:  George  W.  Scallorn,  Special  Inquiry 
Officer,  Richard  L.  Lay,  Examining  Officer,  LaVerne  M. 
Hawley,  Stenographer,  Enrique  Lopez,  Official  Spanish  In¬ 
terpreter,  Irwin  Gostin,  Counsel  for  Respondent,  Attorney 
at  Law,  141  El  Camino,  Beverly  Hills,  Calif,,  Jose  Maria 
Ramirez-Salse,  Respondent. 

The  hearing  is  being  conducted  in  the  Spanish  language 
and  is  being  recorded  by  dictaphone  and  by  stenographic 
reporter. 

Special  Inquiry  Officer  to  Respondent: 

Q.  Mr.  Ramirez,  will  you  please  stand  and  raise  your 
right  hand  and  be  sworn. 

•  •  •  •  • 

By  Special  Inquiry  Officer  to  Counsel  Gostin  : 

Well,  this  is  not  the  time  to  make  those  objections.  Coun¬ 
sel;  after  the  preliminary  matters  have  been  disposed  of 
here,  you  may  make  whatever  objections  you  have. 

By  Counsel  Gostin  : 

I  wish  to  object  also  to  the  swearing  in  of  the  respondent ; 
he  has  not  been  subpoenaed  as  a  witness  in  the  matter  and 
I  believe  the  burden  of  proof  in  these  proceedings  are  on  the 


Govenimont  and  I  object  to  the  res])ondent  beini^  used  as  a 
witness. 

By  Special  Ixqi  iky  Oefickk  to  C’ocxsel: 

1  will  ask  tile  respondent  to  state  himself  whether  he  de¬ 
clines  to  lx.*  sworn  and  testify  in  this  proceedini;. 

Special  IxQriuY  Oeficek  to  Ixtekpketek: 

.Mr.  Interpreter,  will  you  direct  this  (luestion  to  the  re¬ 
spondent,  please. 

Special  Ixqi’iky  Officer  to  Kespoxdf.xt: 

Q.  Mr.  Ramirez,  will  you  be  sworn  and  testify  in  this 
proceeding:? 

A.  Xo,  sir. 

Q.  On  what  jrround  do  you  decline  to  be  sworn  and 
testify? 

A.  Becau.se  I  have  the  silence  to  follow  the  advice  of  my 
Attorney. 

m 

•  •  •  •  • 

By  Special  Inquiry  Officer: 

The  hearing?  is  bein<>:  resumed  after  a  lirief  recess.  The 
cross-examination  of  the  witness  may  proc*eed. 

Counsel  (jostin  to  Witness  Hahell: 

•  •  •  •  • 

Q.  About  when  was  your  first  interview  with  the  re¬ 
spondent? 

1  A.  I  believe  it  was  sometime  in  lObl,  it  was  the  week 
that  he  told  me  he  was  to  have  an  operation  for  a  liernia. 

Q.  Do  you  remember  wdiat  part  of  the  year  that  was,  or 
w’hat  month? 

A.  I  believe  it  was  in  tlie  fall. 

Q.  In  the  fall  of  ’51  ? 

A.  I  believe  so. 


Q.  On  that  occasion  what  was  the  gist  of  the  conversa¬ 
tion? 

A.  Tlio  gist  of  the  conversation  was  that  he  identified 
himself  as  Jose  or  Joe  Ramirez,  that  he  had  entered  the 
United  States  from  Mexico  quite  a  long  time  ago  and  that 
he  didn’t  wish  to  make  any  statements  concerning  his  pres¬ 
ent  or  past  membersliip  in  organizations  because  he  didn’t 
liave  an  Attorney  present. 

Q.  Did  you  ask  him  about  membership  in  specific  organi¬ 
zations? 

A.  I  asked  him  whether  or  not  he  was  a  member  of  the 
Communist  Partv. 

Q.  And,  to  that  ho  replied? 

A.  He  said,  I  can’t  answer  that. 


Q.  AVhat  else  did  you  show  him  at  this  time? 

A.  I  showed  him  the  Communist  Party  book  in  the  name 
of - 

Q.  What  Communist  Party  book? 

A.  — lO.IT  Communist  Party  Book  in  the  name - 

Q.  You  .'ihowed  him  a  Communist  Party  book  of  1937? 

A.  — in  the  name  of  Ramirez,  I  don’t  recall  at  the  present 
time,  I  believe  it's  in  the  file,  and  also - 

Q.  You  don 't  recall  the  name  that  was  in  it  ? 

A — Ramirez,  T  don't  recall  whether  it  was  Joe  or  Jose, 
I  don’t  recall,  the  two  are  interchangeable  in  Spanish  to 
Knglish  and  English  to  Spanish;  it’s  quite  common  for 
persons  to  use  either. 

Q,  Did  vou  show  him  anvthing  else? 

A.  Yes,  a  1938  Communist  Party  membership  receipt,  a 
little  blue  card  signed  by  R.\mirez.  I  don’t  recall  now 
whether  it  was  Joe  or  Jose,  but  it’s  in  the  file. 

Q.  Did  you  ask  him  questions  concerning  these  docu¬ 
ments? 

A.  T  did:  T  asked  him  whether  or  not  they  were  his. 

Q.  And  he  stated? 

A.  He  stated  thev  could  be  but  he  wouldn’t  admit  it. 


Q.  He  s^tated  “thev  could  be”? 

A.  Yes. 

Q.  Do  you  recall  these  as  his  exact  words? 

A.  Yes;  but  he  wouldn't  say  “yes”  or  “no”,  he  just 
said  “it  could  be". 

Q.  He  didn't  say  “yes”  or  “no”? 

A.  Xo. 

•  •  •  •  • 

Exaininiiui:  Officer  to  Witness: 

Q.  Will  you  state  you  full,  true  and  correct  name! 

A.  Edward  A.  Kehoe,  K-e-h-o-e. 

j  ^ 

'  Q.  Are  you  a  citizen  of  the  United  States? 

A.  Yes.* 

Q.  By  birth  or  other  means? 

A.  Other  means. 

Q.  Would  you  state  when  and  where  you  were  naturalized 
if  that  is  the  method  by  which  you  derived  citizensliij> ! 

A.  Los  Anjreles.  July,  15)28. 

Q.  What  is  your  employment? 

'  A.  I  am  Personnel  Manajrer  at  Dayton  Foundry. 

•  •  •  •  • 

Q.  At  this  time  T  would  like  to  show  to  you  nine  <locu- 
ments  which  have  been  marked  Exhibits  4  to  12  inclusiv«‘ 
for  identification  in  this  proceedinirs,  and  ask  you  to  ex- 
amim*  the  documents  and  state  whether  you  have  ever  se(*n 

them  before  or  not,  each  and  everv  on<*  of  them  ! 

^  » 

'  A.  Yes,  this  is  in  my  own  handwritinjr,  ‘‘Pl(‘ase  deduct 
bond”,  and  si^jned  by  Jok,  and  entered  ))v  our  clerk  M.  S., 
Myrtle  SchalTer  (phonetic)  is  her  name. 

By  Examininir  Officer: 

May  I  ])oint  out  that  the  document  the  witness  has  rt‘- 
ferred  to  is  marked  Exhibit  6  for  identification. 

Examining:  Officer  to  Witness  Kehok: 

Q.  And,  while  on  that  point.  T  don’t  think  T  (piite  under¬ 
stood;  you  say  this  is  in  your  handwritincf? 
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A.  That  is,  the  body  of  it,  yes,  uh-huh.  | 

Q.  And,  is  the  signature  here  of  your  knowledge  the  sig-i 
nature  of  the  respondent  here?  | 

A.  Yes.  i 

Q.  How  do  you  know  that  it  is  his  signature  ?  i 

A.  Well,  it  looks  verv  definitely  like  Joe's;  when  thev! 
want  to  deduct  a  l)ond  they  would  come  in  and  tell  us  they! 
want  a  bond  deduct  of  their  pay,  so  we  would  write  it  down! 
for  them  and  have  them  sign  it;  that  was  the  authorization! 
of  the  payroll  department  to  deduct  the  bond;  we  couldn’t! 
deduct  without  their  authorization. 

Q.  And.  was  this  signed  at  the  time  that  it  was  filled! 
out,  that  is.  in  your  presence?  | 

A.  0,  yes.  I 

i 

I 

•  •  •  •  * 

I 

I 

Q.  Now  ^fr.  Kehoe,  having  examined  these  documents  can  | 
vou  state  of  vour  own  knowledge  that  all  nine  of  these  docu-i 
meats  are  documents  that  are  maintained  in  the  personnel! 
file  maintained  with  your  company  for  the  respondent  here?! 
A.  Yes.  ‘  ‘  I 


Counsel  OosriN  to  Witness  Kehoe  ;  I 

I 

•  •  •  «  •  I 

I 

Q.  Now,  I  l>elieve  you  stated  as  to  the  first  piece  of  paper! 
tliat  was  handed  to  you,  I  believe  that  was  Exhibit  6,  thatj 
the  body  was  in  your  handwriting  and  that  this  looked  likej 
.!()«*  Ramirez'  signature?  j 

A.  I'd  sav  that  was  his  signature.  i 

Q.  Did  you  actually  see  him  sign  this?  | 

A.  Yes.  i 

j 

Q.  You  saw  him  sign  this  in  your  presence?  | 

A.  \  es.  i 

Q.  Were  all  these  documents  filled  out  and  signed  in  youri 
presence?  | 

A.  I’d  be  verv  careful;  I’d  sav  this  one  was,  I’d  sav  this! 

^  •  •  7  ,  I 

one  was,  this  one  was,  these  two  weren't  because -  | 


I  Q.  Tlioso  two  wore  not  tsigned  in  your  presence? 

I  A.  — because  they  were  made  up  by  the  Payroll  (’lerk. 

Q.  That  is  Exhibit  9  and  10  were  not  siirned  in  vour 
prosence  ? 

A.  Were  made  uji  by  the  Payroll  Plerk;  these  here  were 
tlefinitely  signed  in  my  presence. 

Q.  All  riirht.  and  the  others! 

A.  They're  signed  when  we  hire  him  or  when  he  changed 
his  dependents. 

Q.  In  your  presence  or  what! 

A.  Yes,  O  yes. 

Q.  All  of  these  others  then  were  signed  in  your  presence? 

A.  Yes,  yes. 

Q.  You,  of  course,  don't  remember  specifically  alxuit 
these:  do  you  mean  that  it  was  your  i)ractice  that  this  type 
of  document  would  be  signed  in  your  j)resence! 

A.  These  that  I  referred  to  were  signed  in  my  presence, 
yes. 

Q.  Hut,  do  you  remember  specifically  these  documents 
with  Mr.  Ramirez'  signature  being  signed  in  your  presmice! 

A.  Well,  it  has  to  be  signed  by  a  witn<*ss  naturally. 

!  Q.  W('ll,  you  didn't  witness  all  of  them,  did  you? 

A.  Xo,  I  said  the  ones  I  witnessed  are,  the  ones  that  I 
picked  out  there  are  definitely  signed - 

Q.  This  one  for  examjjle. 

'  A.  This  one  here,  yes,  an<l  this  one  here - 

;  Q.  This  is  Exhibit  12  that  is  witnessed;  this  one  was 
signed  in  your  ]jresence? 

A.  Yes,  definitely. 

Q.  What  about  this  one? 

A.  Definitely. 

% 

Q.  That's  Exhibit  6;  and  this  one  is  witnessed.  Exhibit 
11? 

A.  Definitely  in  my  presence. 

Q.  Exhibit  4  was  not  signed  in  your  presence? 

A.  Xo,  no. 

Q.  And  this  one? 

A.  Yes. 

Q.  These  employment  forms  were? 
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A.  Yes,  yes,  withholding.  I 

Q.  Kxliihits  7  and  8,  withliolding?  I 

A.  Yps.  I 

Q.  And,  this  application  for  employment?  I 

A.  No.  I 

Q.  Was  not  filled  out  or  signed  in  your  presence  and  this  i 

is  Exhibit  5?  I 

A.  Xo.  I 

Q.  Then  four  of  these  exhibits  we  have  were  not  signed  j 

in  your  presence  and  the  remainder  were?  I 

A.  That’s  right.  I 

i 

! 

i 

Q.  Did  you,  are  you  kept  pretty  busy  in  your  job  watch-  j 
ing  over  tlie  interests  of  the  160  people;  do  you  find  that  j 
you  have  spare  time  from  time  to  time  during  the  day?  i 

A.  O  ves,  rii-huh.  | 

*  1 

Q.  So  that  if  a  person  came  into  your  office  with  a  re-  , 
(luest.  for  example  to  cancel  a  group  insurance,  you  would  | 
have  time  to  watch  him  as  he  signed  the  pai)er?  | 

A.  Verv  detinitelv,  very  definitely.  I 

Q.  Is  it  possible  for  you  in  cases  such  as  these  to  turn  i 
your  iieail  away  while  you’re  waiting  for  a  person,  an  em-  i 
ployee  to  sign  the  paper;  you  know,  turn  away  and  not  I 
watch  him  sign?  | 

A.  I’d  say  no.  I 

Q.  You  always  watch  an  employee  sign? 

A.  Yes,  yes;  I’ve  been  in  the  insurance  game  before  I  | 
was  employed  there  and  I  watch  signatures.  I 

Q.  Then  you  have  a  definite  recollection  of  seeing  these  | 
two  signatures  go  down  on  these  two  papers?  | 

A.  Verv  definite.  ! 


Examining  Officer  to  Third  Witness: 

Q.  What  is  your  full,  true  and  correct  name? 
A.  Donn  E.  Mire,  D-o-n-n  E.  M-i-r-e. 

Q.  What  is  your  occupation,  Mr.  Mire? 


A.  I’m  an  examiner  of  (}uestionod  documents  and  I  am 
employed  by  the  Los  Angeles  Police  Department. 

Q.  How  long  have  you  been  em])loyed  in  this  ca})acity 
with  the  Los  Angeles  Police  Department? 

A.  I  haw*  been  on  the  Los  Angeles  IVdice  Department 
2.'>  years  and  the  past  1.'^  years  1  have  bemi  an  examiner 
of  »juestione<l  documents;  I  am  in  charge  of  the  handwriting 
section. 


Q.  Xow  Mr.  Mire,  I  present  to  you  nine  documents  which 
have  previously  b<*en  enter(*d  in  the  record  of  this  j)roceed- 
ings  as  Exhibits  4  to  12  inclusive.  Will  you  examine  tli(‘S(‘ 
documents  and  state  whether  you  have  had  an  opportunity 
to  examine  them  previously? 


A.  Exhibit  4,  the  name  Josk  Ka.mikkz  written  on  the  first 
line,  the  name  Jok  KA.MiaKz  written  on  o  after  tin*  capit;il 
letter  I  when*  it  savs  “Ilusbainl's  full  name  or  wife's 
maiden  nann*,  if  any”;  on  Exhibit  (I  about  half  way  ilown 
the  name  Jok  Ka.mikkz;  on  Exhibit  7  on  the  lower  right- 
hand  i>ortion  the  nam<*  Josk  Ka.miickz;  on  Exhibit  1)  the  pen¬ 
cil  writing  Josk  Ha.mikkz,  in  the  lower  righthand  portion; 

'  Exhibit  10  the  name  Jose  Ramin*z  in  tin*  lower  righthand 
portion;  and  the  name  ,Jo(*  ILiinirez  written  in  aj^proxi- 
niately  the  center  part  of  Exhibit  12;  those,  and  I  missed 
Exhibit  8,  the  name  Jose  Kamirez  in  the  lower  righthand 
portion  of  Exhibit  8;  they  were  all  writtt‘n  by  one  and  tin* 
same  person. 

Q.  Xow,  at  this  time  would  you  examine  the  document 
marked  Exhibit  11  ainl  state  your  findings  as  to  whether 
the  Jose  Kamirez  appearing  on  the  line  entitled  “Signa¬ 
ture  of  employee’  was  written  by  the  same  j)erson  whose 
handwriting  you  have  identified  in  the  other  docunu*nts? 

A.  It  would  be  my  opinion  that  the  pencil  writing  above 
the  printed  matter  “signature  of  emj)loye(*”  where  it  says, 
written  Jose  Ramirez  on  Exhibit  11  was  written  by  the  same 
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j)orson  who  made  all  the  other  exhibit-s  which  I  just  tes- 
titied  to. 


Examining  Officer  to  Special  Inquiry  Officer: 
May  I  see  Exhibit  2,  please. 


Examining  Officer  to  Witness  Mire: 


Q.  Mr.  Mire,  I  show  you  a  document  entitled  Alien  Reg¬ 
istration  Form  which  has  previously  been  entered  into  the 
evidence  of  this  proceedings  as  Exhibit  2  and  ask  you  if 
you  have  had  previous  opportunity  to  examine  this  docu¬ 
ment  * 


A.  I  might  have  seen  this  particular  document,  Exhibit 
2.  l)ut  I  don't  recall  of  examining  it  previously. 

Q.  Would  you  examine  the  document  with  particular  ref¬ 
erence  to  the  name  appearing  on  the  reverse  of  this  dou- 
ment  next  to  the  fingerj)rint  entitled  “right  index  finger” 
on  the  line  entitled  “signature  of  registrant”,  writing  ap¬ 
pearing  to  he  Jose  Ramirez,  and  state  whetlier  or  not  in 
your  opinion  the  writing  of  that  material  is  in  the  same 
handwriting  as  the  handwriting  you  have  previously  iden¬ 
tified  in  the  other  nine  documents? 

A.  It  would  he  my  opinion  that  the  name  Jose  Ramirez 
written  in  j)en  and  ink  on  Exhibit  2  above  the  signature, 
wliere  it's  i)rinted  “signature  of  registrant”  to  the  right 
of  the  index,  right  index  finger  on  Exhibit  2  was  made  by 
the  same  person  who  wrote  the  name  Jose  Ramirez  or  Joe 
Ramirez  which  appears  on  the  other  exhibits  which  I  have 
just  testified  to. 


# 


Q.  Mr.  Mire,  at  this  time  I  show  to  you  a  small  blue  card 
ai)proximately  214  x  314  inches  in  size  which  bears  a  num¬ 
ber  59081  and  printed  material  and  material  written  appar¬ 
ently  in  handwriting  in  pencil;  I  ask  you  if  you  have  ever 
seen  this  document  before,  after  it  has  been  examined  by 
Counsel  for  the  respondent? 

A.  Yes,  I  first  seen  this  particular  card  on  March  3, 
1953. 


Q.  And,  is  that  the  same  time  that  yon  saw  tlie  other 
ilocuments  you  have  testified  here  coneerninv:,  that  is,  Kx- 
hibits  4  to  12  inclusive  with  the  exception  ot'  Kxiiihit  Ilf 
A.  I  believe  except  8  and  11  as  I  recall;  yes,  all  of  them 
I  were  shown  to  me  at  that  particular  time. 

Q.  Wore  they  examined  by  you  in  your  capacity  as  ex¬ 
aminer  of  questioned  documents? 

A.  Yes. 


Q.  Did  you  make  any  tindin.u:s  concernin«r  this  card  as 
to  your  comparison  with  the  other  documents  yon  havo  tes¬ 
tified  to? 

A.  Yes. 

Q.  What  were  your  tindiiiirs? 

A.  My  opinion  the  name  Josi*  Hamirt*/.  written  on  canl 
number  59081  just  above  the  printed  word  ** Signature**, 
I  the  pencil  writiiiir  which  I  just  referred  to  as  .Jose  Kamirez, 
was  written  by  the  same  {)erson  who  made  the  name  .lose 
Ramirez  or  .Jo(*  Ramirez  on  Kx!iil)its  4  to  12  inclusive. 

I  Q.  Did  you  in  your  past  comparisons  on  s«*einir  this 
document  make  any  tindin«;s  concernimr  the  rest  t)f  the 
pencil  writin<^  on  this  document  as  compan^d  to  the  name 
Jose  M.  Ramirez? 

A.  I  did. 


Q.  And,  what  were  your  findine:s  there? 

A.  My  oj)inion  of  the  remainder  of  tlie  pencil  writini; 
which  has  the  word  “( ’alifornia”  al)l»reviated,  a  numl»er 
“1.3'’  and  “L.  A.”,  “Downey”,  tin*  word  “Spanish”  and 
“M.  I.”,  my  definite  opinion  that  that  particular  writine: 
was  not  written  by  the  same  person  wlio  sinned  the  name 
Jose  Ramirez. 

Q.  Is  that  .Jose  Ramirez  or  Jose - 

A.  M.  Ramirez  on  this  particular  card. 


Q.  I  now  sliow  to  you  a  photostatic  page  bearing  a  photo¬ 
stat  ■which  is  entitled  19.38  Registration  Hlank  and  ask  you 
if  you  have  ever  seen  this  document  before? 

•  •  •  •  • 

A.  By  Witness  Mire:  Yes,  I  have,  on  May  15,  1953. 
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Examining  Officer  to  Witness  Mire: 


Q.  Did  you  see  that  document  in  connection  with  your 
occupation  as  a  questioned  document  exaininer? 

A.  Yes. 

Did  you  examine  that  document  in  that  capacity  in 
comi)arison  to  any  other  documents? 

A.  I  did. 

Q.  Do  you  know,  can  you  state  what  other  document  you 
comparetl  that  to  in  that  capacity? 

A.  Yes.  it  was  Exhibit  13. 


Q.  Did  you  form  any  o])inion  or  make  any  findings  con- 
rerninir  these  documents  in  your  capacity  as  a  liandwriting 
expert  ? 

A.  1  did. 

Q.  Wouhi  von  state  for  tlie  record  vour  findiiiijs? 

A.  .My  opinion  that  the  i)erson  who  made  the  pencil  writ¬ 
ing  on  the  photostatic  copy  which  has  Registration 

Dlank  also  made  the  pencil  writing  on  Exhiliit  13,  the 
word  ('alifornia,  13,  the  L.  A.,  the  word  Downey,  the  wonl 
Spanish,  and  after  that  M.  I. 

Q.  That  is,  all  the  writing  on  Exhibit  13,  that  is  the  pen¬ 
cil  writing  with  the  exception  of  the  name  Jose  M.  Ramirez; 
is  that  correct? 

A.  That  is  correct. 


# 


Examining  Officer  to  Fourth  Witness: 

(J.  Will  you  please  state  your  full,  true  and  correct 
nameT 

A.  William  Ward  Kimple,  K-i-m-p-l-e. 

•  *  •  *  « 


Q.  During  what  period  or  periods  of  time  were  you  a 
Eos  Angeles  City  Police  Officer? 

A.  From  1924  to  1944. 

Q.  During  that  time,  Mr.  Kimple,  to  what  phase  of  duty 
were  vou  assigned? 

o 
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A.  To  tho  invosti^ation  of  tho  suhvorsivo  olenionts  in  tho  , 
('itv  of  Los  Anirolos  and  Los  Anirolrs  (‘ountv. 


Q.  During  tho  timo  that  you  woiv  a  inonil)or  of  tlu*  (’oni- 
munist  I’arty.  ditl  you  Ijold  any  otVu*o  or  otlicos  in  that  or¬ 
ganization  ? 

A.  1  did. 

Q.  Wliat  oftico  or  f>flicos  did  you  hold  ? 

A-  Among  tho  ofticos  1  hold  was  Unit  Organizer,  Unit 
•Menihershi])  Director  and  K<IucationaI  Director,  and  I  was 
the  Assistant  to  the  Lf)s  Angeles  (’ounty  Metnhership  (’oin- 
'inittee  in  U>d7,  1!^MS  and  the  duration  of  tlie  vear 

while  I  was  in  tlie  Uomniunist  Party. 

Q.  Wliat  were  your  duties  as  Assistant  (’ounty  Memher- 
sliip  Director? 

A.  My  duties  were  to  keep  tin*  ineml)ers}iip  r(‘cor«ls  of 
the  Coiiimunist  Party  in  onler;  I  liad  to  keep  tho  iueinber.«: 
'li.sted  as  to  units  wliere  they  were  functioning,  and  to  assist 
in  semi-annual  control  which  was  a  cln‘ckup  of  all  Party 
mernhers  to  see  to  it  that  their  dues  were  pai<l  up:  I  lunl  to 
assist  in  the  annual  registration  for  (’ommunist  Party 
members  in  Los  Ang<*les,  i^-'^ning  of  new  hooks,  the  collect¬ 
ing  of  the  old  hooks,  the  i>->uing  of  transfers  in  .Mnd  out 
of  the  Section,  tlie  dividing  of  Party  memh(*rsliip  up  ac¬ 
cording  to  their  occupation  and  acconlirig  to  their  mass 
organizations.  Tliosc*  were  the  major  <luties. 

Q.  During  the  time  you  held  this  oflice  were  tln*se  records 
of  wliich  you  sj>eak  kept  in  your  custody? 

A.  They  were. 

•  •  •  •  • 

Q.  Now,  I  believe  you  have  testified  that  on  the  basis 

of  the  information  contained  in  this  registration  form 

when  it  was  received  bv  vou  the  new  (.^ommunist  Party 

*  *  • 

books  for  the  year  wore  prepared;  is  that  corr(‘ct’ 

A.  That  is  correct. 

Q.  Who  prepared  the  Imoks  or  who  filled  tlnnn  out  ? 

A.  Usually  one  person  was  d(‘signated  to  do  that  work. 

Q.  Who  designated  them? 


. 
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A.  The  Executive  Committee  of  the  Communist  Party 
of  Los  Angeles. 

Q.  Was  this  work  done  under  you  supervision? 

A.  It  was. 
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•  •  •  •  • 

Q.  Were  any  steps  taken  by  the  County  Membership 
Director's  office  to  ascertain  that  the  member  actuallv  re- 
ceived  his  book? 

A.  Yes.  sir;  in  each  Communist  Party  membership  book 
tlie  first  page  inside  is  a  receipt  card  liearing  the  same  num¬ 
ber  as  the  membership  l>ook,  also  bearing  identical  identi¬ 
fying  information  as  the  membership  book.  This  receipt 
card  is  detached  from  the  membership  book  and  the  mem¬ 
ber  receiving  the  book  is  requested  to  sign  it  and  this 
recei])t  card  then  is  returned  to  the  Membership  Depart¬ 
ment  which  assures  the  Membership  Department  that  the 
hook  assigned  to  such  and  such  a  person  has  been  delivered 
and  received. 

•  •  •  •  * 

Q.  Mr.  Kimple,  what  was  your  purpose  in  .ioining  the 
(’ommiinist  Party? 

A.  1  was  instructed  to  do  so  by  my  superior  officer  in 
the  Police  Department. 

Q.  For  what  purpose  did  they,  if  you  know,  did  they 
assign  you  to  that  particular  assignment? 

A.  To  keep  the  Police  Department  posted  on  the  activities 
of  the  Communist  Party,  who  the  members  were,  what  they 
were  doing. 

•  •  •  #  • 

Q.  ]Mr.  Kimple,  are  you  personally  acquainted  with  the 
respondent  here  in  this  proceedings  who  I  point  out  to  you 
sitting  across  the  table  from  you? 

A.  T  do  not  recognize  him,  no  sir. 

•  •  •  •  • 

Q.  Mr.  Kimple,  I  present  for  your  inspection  a  small 
blue  card  approximately  2M.’  ^  ^¥2  inches  in  size  bearing  a 
number  590S1  which  has  previously  been  entered  in  the 
evidence  in  this  proceeding  as  Exhibit  13 - 
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By  Counsel  Gostin  : 

It  has  not  been  ontoivd  in  (‘vidoneo. 

By  Spooial  Inquiry  Officor  to  Kxainininir  Ofticor: 

It  has  not  h»‘on  ontorod  as  ovidonco,  Mr.  l«iy. 

Examininir  Ofticor  to  Witness  Kimplk:  ( ( ’ontimiinir) 

Q.  — for  identification;  I  didn't  <piite  iret  to  finisli  niy 
sentence;  and  I  ask  yon  if  yon  liav(‘  s(*en  tliis  docnnient 
before  ? 

A.  Yes.  sir.  I  have. 

Q,  (’an  yon  state  what  this  docnnient  is? 

A.  Tliat  <locnni(*nt  is  a  rfc»*ipt  card  fora  Uh'N  ( 'onininnist 
Party  nicmbership  book,  nninber  oposi  issued  to  one  Jcsk 
M.  Ramihf.z  who  i<  in  tin*  Sp.aidsli  section.  Unit  M-1.  town 
of  Downev. 

•  • 

Q.  By  what  reason  are  yon  able  to  i<lentify  this  <]ocn- 
inent  ? 

A.  Well.  I  bandied  approximately  of  tlnnn  ami  the 

form  i<  very  familiar  to  me.  and  it  has  the  same  marks  a^i 
all  those  that  I  handled. 

Q.  Were  all  of  the  approxim.ately  recei])t  cards 

that  yon  handb‘d  identical? 

A.  With  the  exception  r>f  the  nnndier. 

Q.  That  is,  I  am  referring’  to  the  t>rinted  form,  not  tb<‘ 
written  in  mat(‘rial? 

A.  That  is  rijrht,  yes  sir. 

Q.  Is  this  (b)cnment  the  “receipt  card"  for  (’ommnnist 
Party  membership  books  which  yon  previously  mentioned 
here  in  your  testimony? 

A.  It  is,  yes  sir. 

Q.  As  Assistant  Poniity  Memb<*rship  Director  of  tb(‘ 
(’'’ommnnist  Party  of  Los  Anireles  Oonnty  in  jf  yon 

had  received  this  document  in  its  ]>resent  form  in  your 
office,  would  the  writinir  on  the  dotted  line  above  the  M'ord 
“sisrnatnre”  siimify  anythinir  in  particular  to  yon? 

A.  Tt  would  siirnify  to  me  that  Josr.  "M.  BAMinF.z,  if  that  i< 
the  name,  T  don’t  have  my  irlasses  on,  had  received  this 
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card  and  had  siirned  the  receipt  statin"  that  he  had  so 
received  it. 

Q.  Would  the  number  printed  at  tlie  top  of  the  card, 
tliut  i>  mimlMT  .*>!♦(  iSl,  mean  anytliiii"  to  you  in  that  capacity  ? 

A.  Well,  it  would  mean  to  me  that  that  was  the  number 
of  the  hook  which  was  issued  to  him  and  that  was  the  imm- 
hor  that  would  be  on  the  registration  card,  and  that  is  the 
number  that  we  would  have  on  our  file  card  to  charge  him 
with  for  the  use  of  the  year  1938. 

•  #  •  «  * 

(J.  Xow,  bast‘d  on  your  knowledire  and  experience  as  tes¬ 
tified  to  in  this  j)roeeedings,  in  your  expert  opinion  could 
;uiy  person  other  than  a  (’ommunist  Ihirty  member  in  good 
>ta!ulinir  have  signed  this  document  in  the  space  on  the 
dotted  line  above  the  word  “signature"  as  it  appears  here; 

•  •  •  *  * 


A.  P>v  Witness  Kimpi.k  :  Xo  sir,  thev  could  not. 


Kxamininu’  Officer  to  Witness  Kimplk: 

(J.  Xow,  also  based  on  your  knowledge  and  experience  in 
handlinu-  these  receipt  cards  for  the  Communist  Party  in 
the  Los  Angeles  area  in  1938,  can  you  state  who  would  have 
betm  responsible  under  Party  regulations  to  fill  out  the 
st‘etions  of  this  card  other  than  that  designated  as  “signa- 
t  u  re  "  ? 

A.  That  was  probably  filled  in  by  the  person  who  filled  in 
the  membership  book  when  the  membership  book  was  made 
out,  by  that  person  whom  1  said  was  designated  for  that  job. 

By  Counsel  Gostin  : 

Objection  on  the  grounds  of  hearsay. 

Examining  Officer  to  Witness  Kimple: 

Q.  I  think  the  question  was,  under  Party  regulations  who 
would  have  been  responsible  for  filling  that  out? 


k. 


A.  That  would  liave  been  the  person  who  made  out  tiie 
nifinhtTship  l>ook. 


'  (^.  When  would  these  other  sections,  that  is,  otiier  than 

that  designated  by  **sii;nature”  have  been  filled  out;  that 
is,  on  this  receipt  card  other  than  the  siinuiture,  that  is 
identified  as  •*siirnature’\  at  what  time  or  staire  in  the  j)ro- 
ceedincrs  would  this  other  material  have  been  filled  in  the 
card  ? 

A.  When  the  person  desij^nated  to  fill  out  the  memlM*r- 
>liij)  hooks  receivtMl  the  old  book  and  the  reicistration  blank 
they  took  the  new  l)ook  and  filled  this  in  and  the  same  iden¬ 
tical  information  is  solicite«l  in  the  next  pa.;^e  of  the  mem¬ 
bership  book,  and  both  of  those  spaces  wen*  filled  in  ami 
the  book  nunilK*rs  copied. 

By  Kxarnininjc  Officer  to  Special  Inquiry  ()fficer: 

At  this  time  I  desire  that  the  document  marked  Kxhibit 
number  V.i  for  id(*ntification  i)e  entered  into  the  evidence 
in  this  proceedinirs  and  marked  into  the  evidence. 

By  S]  )ecial  Imjuiry  Ofiicer  to  (’ounsel  Sha.vdi.kk  : 

(^.  Miss  Shandler,  you  started  to  say  somethinir;  you  may 
proceed. 

A.  Xo. 

By  Sp<*cial  Inquiry  Officer: 

The  document  numl)ered  r)‘)().Sl  previously  marked  Kx¬ 
hibit  l.‘>  for  identification  is  received  in  evidence  as  Exhibit 
So.  13. 

Kxaminin.u:  ( )fficer  to  Witness  Kimpi.f.  : 

t^.  .Mr.  Kimph*,  I  j)resent  for  your  insj)ection  a  small 
l>ooklet  approximately  x  inches  in  size  entith*d  Oom- 
munist  Party  of  the  V.  S.  A.  1937  Membership  Book,  num- 
l)er  58110,  in  the  name  of  Jose  .M.  Ka.mikez.  T  ask  you  to 
examine  this  booklet  and  state  whether  in  your  expert 
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opinion  tliis  Coiniminist  Party  Moiiibership  Book  is  an 
otru-ial  inonilHM-ship  l)ook  as  used  by  the  Communist  Party 
of  tin*  Pnited  Stati*s  diiriiiir  1937? 

Xotk:  i^ook  Xo.  bSlU)  tirst  presented  to  Counsel  for 
examination. 

.\.  Tliat  is  an  otheial  Coinmunist  Party  membership  book 
is>u»-d  to  .I(»K  M.  Kamihez  for  the  vear  of  1937  identified 
a<  sm-h  bt‘rause  it  lias  the  Communist  Party  stamp  on  it,  it 
lia<  tin*  olVn-ial  Communist  Party  initiation  stamp  on  it, 
initiation  stamp  whieli  was  issued  only  on  the  Communist 
Party  memlH*rsliip  liook  wliieli  is  tirst  issued  to  Communist 
Party  membm  s.  sul)se<iuent  books  do  not  have  the  initiation 
stamp  in  tlnun,  and  this  book  lias  the  Communist  Party 
name  written  all  tlirouuh  it,  it  has  the  Communist  Party 
dues  stamps.  International  Solidarity  stamp.  Control 
stamps  all  in.  and  it  shows  to  me  that  it  is  an  official  Com¬ 
munist  Party  memhershi])  book  from  which  the  receipt  card 
and  the  mid-year  control  have  been  detached. 

•  •  #  #  • 

nurinir  the  years  1936  to  1939,  that  is  the  period  of 
time  when  the  records  of  this  area  were  in  vour  custodv, 
do  von  have  anv  recollection  of  there  ever  bavins:  been  two 
records  of  Communist  Party  memberships,  that  is,  two  or 
mon*.  recortled  in  exactly  the  same  identical  name  in  the 

n‘cords  of  vour  custodv? 

*  * 

A.  Xo,  T  do  not  recall  of  any  time  when  there  was  not 
some  discriminatiny:  feature  about  the  name  which  would 
ditTmamtiate  it  from  another. 

Q.  Xow,  based  on  your  Iona:  experience  in  the  Los  Angeles 
(’ounty  section  of  the  Communist  Party  and  official  capacity 
as  Assistant  (^ounty  Membership  Director  from  early  1936 
to  Se])tember  1939,  or  approximately  that  time,  can  you 
state  in  your  expert  opinion  as  to  whether  or  not  Exhibits 
13  and  15  are  authentic  records  of  an  actual  Communist 
Party  membership  for  the  years  1937  and  1938? 

By  Counsel  Shaxdler: 

Object  to  that  question  on  the  grounds  that  it  assumes  a 
fact  not  in  evidence  that  the  witness  is  an  expert. 


J. 
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l>v  Sp«*ri;il  liuiuirv  OlTu-or  to  (’ouiisol  Shani>i.ki:: 

askiiiiT  tliiMV  for  tlio  opinion  of  tliis  witness  as  to 
wliftiuT  et-rtain  thin^^<  are  or  are  not  true;  I  see  nolhinic 
wroiiir  with  tin*  (juostion.  The  ol>jeetion  is  ovorriilotl. 

A.  By  \Vitne>>  Kimi-lk:  Yes,  tin*}'  are  otlieial  doeunients 
of  iM**:nlM-r>hi]»  of  om*  Josk  M.  Ka.mikkz  as  a  nifii!))or  of  tin* 
('oininunist  Party  in  the  Los  Ainj:eles  section. 

K.xainininir  ( )flieer  to  Witness  Kimi’LE: 

(J.  In  vi<*w  of  your  experience  as  t(‘stitied  to  here,  can  you 
form  an  opinion  as  to  whetlH*r  or  not  l)otii  of  tlieso  exliil>its 
r»*iat'*  to  a  (’oininunist  l^irty  ineinh(‘rship  of  one  and  the 
sam‘*  iijilividual ! 

A.  V»*s.  I  would  say  th«*y  ar**  the  same  individual  hreause 
of  the  iiam**  h«*inir  th«*  sam«*  and  both  heiiiiX  in  the  same 
S«-ction;  now  tin*  11*37  memhorship  hook  do«*s  not  piniK)int 
tin*  aetual  i>la<*«*  wln*re  the  i*arty  memlM*r  was  (juite  as  well 
a^  tin*  11*3'*!  (Tnl;  foi*  oxamph*,  this  just  merrly  says  Brlve- 
«lt*r**  Section,  Pnit  .\l-2.  and  I  reinemher  that  the  Belved(*re 
Soetioii.  M-2,  was  the  Spanish  speakin.ic  section  of  tin*  (’«>m- 
muiMst  Party,  and  this  1!*3.S  receij»t  (*ard  d«*rmit«*ly  >tat«*s 
that,  'fin*  city  of  I)owin*y  is  in  the  same  <listrict  as  the 
B«*lve(h*n*,  so  I  would  say  that  tln*se  wen*  the  satin*  .Iosk  M. 
Ka.mihkz. 


(,).  Xow  .Mr.  Kiniple,  in  view  of  your  testimony  here  re- 
jrardinj^  your  experience  and  your  testimony  concerninii;  tin* 
last  docuin(*nt  marked  Exhibit  1(>  for  identihcation  pur¬ 
poses,  I  otfer  for  your  inspection  a  photostatic  copy  of  a 
document  wliich  has  been  marked  PLxhihit  Xo.  14  for  identi¬ 
fication  in  this  y)roceedin.i?s  and  ask  you  if  you  can  state 
I  your  expert  opinion  as  to  whether  or  not  this  is  an  accurate 
r<*production  of  an  official  Kej^istration  Blank  as  usetl  in 
the  Los  Anii’eles  section  of  the  Communist  Party  for  rej^is- 
tration  of  Communist  Party  members  for  the  year  1938? 
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By  Counsol  Shaxdij^k: 

I  ()l)j(*cl  to  that  question  on  the  ground  tiiat  it  assumo?  a 
tact  not  in  evidence,  namely,  that  the  witness  is  an  export. 

•  *  »  «  * 

By  Sjiecial  Iiupiiry  ( ttlicoj-  to  (’oiinsel  Shandler: 

Tiiat  *s  askinir  t’<>r  his  testimony  as  an  expert  witness  con- 
<-ernimr  certain  form>  or  hlank<  tiiat  were  used.  The  obiec- 
tion  is  overruled.  Tin*  witm*ss  may  answer  the  question. 

I'>v  (’onnsid  (Jostix: 

* 

Further  ohjection  on  the  ,irreiinds  that  the  response  to  the 
question  in  reuard  to  tliis  photo.-tat  is  irrelevant  and  im¬ 
material. 

By  Spi'cial  In<|uirv  (  Miicer  to  (’ounsel  (tostix  : 

Ohjection  is  ov(*rrtded. 

.\,  B>y  Witiu'ss  Kimim  k:  This  is  a  reiiroduction  of  an  au¬ 
thentic  l\ea:ist ration  Blank  and  it  shows  me  that  is  a 
Ixeirist i‘ation  l>lank  of  the  same  dosE  M.  Ra.mikez  whose 
other  (’ommunisi  Ihirty  documents  I  have  just  identi¬ 
fied — 

By  (’ounsel  Gostin: 

Move  to  strike  evervthiiiir  after  the  word  “blank”  as  not 
responsivi*  to  the  question. 

By  Special  Inquiry  Officer: 

Motion  dmiied. 

Special  Inquiry  Officer  to  Witness  Kimple: 

Go  ahead,  Mr.  Kimple. 

,\.  By  Witness  Kimpi.k:  (Continuinj*)  — this  is  a  copy 
of,  a  r(q)roduction  of  the  official  Registration  Blank  from 
which  th(‘  (’ommunist  Party  membership  records  were 
maintained. 

Q.  Ts  this  document  an  accurate  reproduction  of  the 
■Registration  Blank  which  you  previously  testified  was  filled 
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out  by  a  dosijrnntod  niombor  of  each  Unit  upon  actual  inter¬ 
view  with  that  ineinlHT  for  tin*  reiristration  period  for  the 
year 

A.  That  is  >ueh  a  copy,  yes. 

Is  this  doeunient  a  rej)roduction  of  tlie  form  from 

wliicli  YOU  have  testitieci  tlie  11K>S  (’omniimist  i*artv  mem- 

•  •> 

]»ership  books  were  made  out? 

A.  It  is. 

Q.  From  your  experience  can  you  state  what  would  be  the 
siirnihcance  of  the  ])ortions  of  tliis  form  whieli  app<‘ar  in  the 
fourth  line  from  the  to]»  of  the  form  readini^,  “Book  num¬ 
ber  VXi7  58110  19.38  r)908r' - 

•  •  •  •  • 

A.  By  Witness  Kimi'Lk :  (( ’ontinuimr)  —that  line,  fourth 
line  where  it  says  “book  number  19.37  58110“  is  that  por¬ 
tion  of  the  rejristration  blank  whieli  was  filled  in  at  the  niirht 
'of  rejristration.  the  number  .")8110  was  the  book  number 
taken  from  the  19.37  (’ommunist  Party  memb(*rship  book; 
and  the  numb<*r  .')90>'l  was  the  numher  taken  from  the  n<“W 
book,  the  19.38  rnembershij)  book,  whieh  wjis  issued  to  Josk 
.M.  Kamikkz.  ami  that  shows  eonelu>iv<'iy  that  the  two  (’om- 
munist  Party  menihership  books  bearinjT  those  numbers 
were  for  the  saim*  person  for  tin*  year  l!>.'i7  and  1!>.3S. 


Q.  Xow  Mr.  Kimple,  havinir  examined  tin*  doeuimmts  as 
marked  Exhibit  1.3,  Exhibit  15,  and  Exhibit  14  for  identifica¬ 
tion,  and  testifieil  as  to  your  experiimci*  and  knowledire  of 
(’ommunist  Party  activities  ami  orjjanization,  can  you  state 
an  expert  opinion  as  to  wheth<*r  Exhibits  1.3,  14  for  iden¬ 
tification,  and  Exhibit  15  all  relate  to  an  official  (V)mmunist 
Party  immibership  of  one  individual  in  the  (’ommunist 
Party  in  the  Los  .Ximcles  ar(‘a  for  tlu*  years  19.37  and  19.‘’>S? 

A.  Ves,  th(‘se  thre<‘  doeuimmts  all  refer  to  tin*  same  per¬ 
son,  one  Josk  M.  Hamihkz,  as  a  Communist  Party  member 
in  the  Los  Anii:el(‘s  district. 
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(’ounsel  to  Witness  Kimple: 

•  •  •  •  • 

Q.  Did  voii  live  with  anvoiie  at  that  time  before  vour 
marriage  ? 

A.  Well,  Mrs.  Oswald  and  I  shared  the  same  bungalow. 

(^.  Who? 

A.  .Mrs.  Oswald  who  later  became  mv  wife. 

•  •  •  •  • 


C^).  Xow,  Mr.  Kimple,  1  presume  this  is  not  the  first  case 
— immigration  ease  in  which  you  have  testified,  is  that 
correct  ? 

-\.  Xo,  not  the  first  one. 

1  would  like,  if  you  will,  the  names  of  the  cases  in 
which  you  have  previously  testified,  the  approximate  dates 
of  the  hearings,  the  ai)proximate  length  of  time - 

Bv  Kxamining  Officer: 

1  object  to  the  question.  It’s  outside  the  issues  of  this  case 
and  the  testimony  that  the  witness  might  have  given  in 
other  cases  has  no  bearing  in  the  proceeding  here. 

Bv  (’ounsel  Gostin: 

» 

I  am  not  asking  for  the  testimony  he  may  have  given,  but 
inerelv  the  names  of  the  cases  in  which  he  has  testified  with 
two  purposes  in  mind;  one,  to  test  the  memory  of  the  wit¬ 
ness,  and  st‘condly,  to  uncover  some  possible  bias  on  the 
l)art  of  the  witness.  I  don't  want  any  information  in  re¬ 
gards  to  the  cases. 

iT* 

By  Special  Inquiry  Officer; 

The  objection  of  Mr.  Lay  is  overruled.  The  witness  may 
answer  the  question. 

•  •  ♦  *  • 

Q.  So,  Mr.  Kimple,  though  you  can  recall  testifying  in 

about  23  or  24  immigration  cases,  you  have  given  me  the 
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names  of  14  of  tliose.  you  >tate(l  you  don't  recall  tin*  names 
of  four  others. 

A.  Xot — I  didn’t  know  them. 

•  •  •  •  • 


(^.  At  the  time  you  joined  tin*  (’ommuni>t  Party  now, 
what  was  yoU!’  >ala!w  witii  tlie  j)oIicc  «iei)artmciit  f  'I'liat's 
about  Pd2S. 

A.  About  -about  s^PMi.oo  1  think. 

About  And  (ThI  you  receive  raise>  wliile  you 

Wen*  a  member  of  tlie  jioliee  de])artment 

A.  Kvery  year.  I  re<*»*ived  a  ten  dollai*  rai^e  until  1  eot 
to  ).(>(). 


Any  other  >ource  of  income,’ 

A.  .lust  tile  Immiirration  Service. 

Q.  What  d<»  you  *.ret  paid,  .Mr.  Kimjile,  for  your  t«*>ti- 
mony  at  the  immi*.;ration  liearinirs? 

A.  So  far  they  ha\e  bcfii  a  day  while  I  am  «m  the 

stand. 

Q.  ^'ou  receive  a  <lav  for  ie>tiiiionv.  Do  vou  re- 

•  •  •  • 

iceive  any  other- amount.'  from  the  I mml*4^i-at Ion  S»*i\-ice.' 

A.  Wiien  1  wa<  livinu:  in  the  mountains  In  San  l>I«*iro  and 
comitiir  uj>  lieie,  wii«-n  I  wa>n't  li\ine  at  home,  1  i^oi  trans¬ 
portation  and  a  day  for  j»er  diem. 


Q.  All  right,  so  that  since  you  have  l)r<*n  t«*stifying  in  the 
immigration  Service,  accoi-<line  to  these  figures  baserl  on 
figures  you  have  given  nn*,  you  receive<l  about  iff ),.">()( ).(K ) :! 

A.  Yes. 


Q.  flow  many  registration  blank.s  did  yon  handle  during 
the  three  years  that  you  were  mcmb<*ishlp  dii-eetor? 

A.  The  sum  of  these. 
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Q,  The  sum  of  these  numbers — 5000  or  so? 

A.  Does  that  iro  that  hiu:h. 

•  •  •  «  * 

Q.  (’an  vou  tell  me  with  eertaintv  whether  or  not  this  is 
a  recei])t  card  of  tlie  (’ommunist  Party? 

A.  I  will  tell  you  it  appears  to  me  to  be  a  receipt  card. 

(^.  That  is,  it  looks  like  it  is  a  receipt  card?  It  is  similar 
to  a  receipt  card? 

A.  It  is,  I  would  say,  identical  with  them. 

(^.  Identical  in  what  respect? 

A.  In  all  respects. 

Q.  Includini:  the  handwritinir  which  ap])ears  on  it? 

A.  Well,  not  the  handwritinir,  each  handwriting  would  be 
dilTerent. 

Q.  Vou  mean  the  printed  form — 

A.  The  j)rinted  form,  yes. 

(^.  (’ould  you  tell  me  whether  or  not  this  could  be  a  card 
issued  by  any  other  organization? 

A.  To  the  best  of  my  ability,  I  would  say  no. 


Q.  You  just — well,  you  saw  a  name  written  here.  Other 
than  today  and  the  date  this  hearing  originally  began,  some¬ 
time  last  month,  had  you  ever  seen  this  respondent  before  ? 

A.  1  do  not  recall  him.  I  may  have  seen  him. 

Q.  Do  you  recall  ever  seeing  him  at  a  Communist  Party 
meeting? 

A.  Xo. 

Q.  Do  you  recall  ever  seeing  him  at  Communist  Party 
headquarters? 

A.  Xo,  I  don’t  recall. 

Q.  Do  you  recall  ever  having  seen  this  respondent  before? 

A.  Xo. 

Q.  You  do  not  know  of  your  own  knowledge  whether  this 
res])ondent  is  or  was  a  member  of  the  Communist  Party? 

A.  X’^o,  I  do  not  know  other  than  from  those  books. 

*  •  *  *  • 


SjK'cial  liKjnirv  OHiror  to  (’ounstM  (Josliii: 

(J.  1>(>  you  liuvt'  any  (‘videm-c  to  prosout  at  tins  tiiiic? 

A.  I  Would  just  liko  to  roiiow  tin*  motions  made  at  the  be- 
uiuiduLT  of  this  lioarinir.  that  is  tin-  motion  for  dismi.-'>;d 
on  th*‘  uround>  tliat  proi-coiiiuiis  vioIat(‘  the  First  Amend- 
m«*nt  and  tlio  Fiftli  Auiciidmout,  tlio  Xintli  Amnuiment  ami 
tlio  Truth  Amriidmmt  to  the  I’nitcd  States  Constitution, 
particuiai'ly  in  r»••^^•lrd  to  the  «‘X  po>t  facto  law,  particularly 
in  rcLTurd  to  a  Bill  of  Attaimlor,  as  well  as  the  object  ion 
made  in  re«;aid  to  the  Fourth  .\men<lment  ma<h*  today,  also 
Miss  Shandler's  ohjeciion  jireviously  made  th.at  the  re¬ 
spondent  here  was  <lenie«l  counsel  at  all  stavres  of  the  pro- 
ceedimrs  and  also  in  motion  that  tin*  proceedinirs  In*  <iis- 
missed  for  lack  of  evidenc(*  airainst  this  respondent. 


S])ecial  In(}uiry  Ofiicer  to  Counsel  (lostin: 
Tlie  motions  are  denied. 


Exhibit  “I'C’ 

Kxliihit  Introduced  in  Deportation  llearinir  Befon* 

Immiirrat ion  S(*rvict“ 

No.  oDOSl 

I  iiav(‘  r(*ceiv<*d  .Memhershij)  Book. 

dose  M.  Bamirez,  ( Siicnalurt*). 
State  ( ’alif.  Dist  riel  Id, 

(’ounty,  L.  A.  City,  Downey. 

Section,  Spanish,  Cnit  M.  1. 

Dated/2f) 


Be  sure  to  siirn  and  return  to  the  meniliership  director. 
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REPLY  BRIEF  FOR  APPELLANT 

I.  The  Insufficiency  of  the  Evidence 

A.  In  arguing  that  the  evidence  to  support  the  depor-  I 
tation  order  was  “reasonable,  substantial  and  probative”,  I 
the  government,  like  the  Immigration  Service,  ignores  I 
entirely  the  qualification  laid  down  in  Galvan  v.  Press,  ' 
that  the  evidence  must  show  more  than  “nominal” 
membership.  It  must  bt'  conceded  that  the  Supreme  Court 
meant  something  by  that  qualification,  and  that  under  the  ' 
view  of  the  Supreme  Court  it  was  possible  to  be  merely  a  j 
nominal  member  of  the  Communist  Partv,  and  thus  not  ' 
subject  to  deportation  under  the  statute.  As  a  minimum,  ■ 
this  concept  must  mean  that  the  government  must  show  ! 
something  more  than  membership  in  name  only  in  order  i 
to  support  an  order  of  deportation — i.  e.,  must  show  that  | 
the  alien  attended  meetings,  or  paid  dues,  or  engaged  in  | 
some  form  of  activity.  But  the  record  on  this  score  is  | 

I 

I 

i 

i 


o 
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harroii.  Tlio  irovcrnmont ’s  cvidoiico  taken  at  its 
hest  shows  only  that  the  aj»])ellant  siirned  a  eard  and  was 
tlierefore  a  “ :m‘inl>er**  in  name  oidy.  lint  nnd(*r  (lalnni 
this  is  insnffieient  to  snj)j)ort  an  order  of  deportation. 


B,  In  its  l)ri«*f.  the  irovernnumt,  in  ari^nimr  tiie  snfh- 
eieiicy  of  tlje  evidence,  ])laces  considerahle  reliance  on 
K.xliihits  14  and  lo  introduced  at  the  deportation  hearinir 
((lovt.  Br.  10-11).  But  th(*se  exhibits  were  never  properly 
identified  or  conn(‘Cted  with  the  ajipellant.  and  wen* 
clearly  inadmissible  ( Br.  .’i).  linleed,  the  Boanl  of  Iniini- 
irration  A]>peals.  whose  decision  is  here  under  review, 
recoirni/.ed  tlu*  inadmissibility  of  th(*se  <*x}iibits  and  in 
etTect  lield  tliat  tliey  would  Im*  <lisr(‘irarded  for  the  j)nrposes 
Of  its  decision  (.1.  A.  2S).  Tlu*  irovernment  cannot  here 
r(*ly  upon  these  (*xhibits  as  supporting-  the  ord(‘r  of  de¬ 
portation  when  tlu*  administrative*  air<*ncy  itself  did  not 
do  so. 


'  Tlu*  L'-e)vernnu*nt  alst)  siuri^ests  that  this  (’ourt  should 
'iL*-no!-e*  tlu*  fact  that  this  (*videnee  was  incomp(*t(*nt  and 
inadmissible*  em  tlu*  irronnel  that  pre)ce*dural  irre*iinlaritie*s 
she)uld  be*  ove*rloe)ke*el  if  the*y  elid  ne)t  result  in  pre*judlce*  te) 
the  alien  (Govt.  Br.  14).  But  if  the  orele*r  e)f  elejeen-tatiem 
is  to  be  suppe)rte*el  by  this  ince>jnjM*te*nt  anel  inaelmissible 
evielence,  the  alie*n  is  beinif  pre*jnelice*el  anel  se*ve*re*ly  .so. 
This  is  no  “ pioe*e*dural  irrejrnlarity ”  but  the*  heart  e)f  the* 
case,  Me)reove*r,  no  rule  anthoriziny;  the  e>ve*rle)e)kini.c  of 
^  nonprejuelicial  pre)ceelural  irre**.iiilaritie*s  (*an  transmute 
‘  ince)n!pe*te*nt,  inaelmissible,  anel  e*onseeine*ntly  nonprobative* 
evielene*e  into  “substantial,  ?*easonable*  anel  j)re)bative 
evdelence.” 


i 


. 


*A 


II.  The  Refusal  to  Consider  the  Application  for  Suspension 

The  i>:overnment  ari>;iies  that  since  a  i)etition  to  reopen 
is  aeblressed  to  the  eliscretion  of  the  Board  of  Tmmiy^ration 
A])peals,  this  discretion  is  not  reviewable  by  the  courts. 
But  as  s]»own  in  our  main  brie*f,  the  courts  have  juris¬ 
diction  to  review  anel  correct  an  abuse  of  discretion  no 
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niattor  at  wiiat  stasre  this  abuse  is  committed  (Br.  17). 
Siirnitieaiitly,  VnitetJ  States  ex  ret.  Zabadlija  v.  Garfinkel, 
77  F.  Sii]>j),  731,  which  is  relied  upon  by  the  government 
to  support  its  argument  that  the  discretion  to  reopen  is 
not  reviewable  was  affirmed  by  the  Court  of  Appeals  for 
the  Third  Circuit  in  173  F.  2d  222  in  reliance  upon  the 
decision  in  Knvadias  v.  Cross,  82  F.  Supp.  716,  which  held 


tliat  the  exercise  of  discretion  in  such  a  case  is  reviewable 


by  tlie  courts.  Thus  the  doctrine  of  the  Zabadlija  case 
is  not  that  the  discretion  is  unreviewable,  but  that  it  was 
j)ro{)erly  exercised.  The  present  case  presents  a  clear 
instance  where  the  discretion  was  abused  as  shown  in  our 
main  brief  (Br.  18-19). 


Moreover,  the  argument  that  the  application  for  suspen¬ 
sion  of  deportation  must  be  presented  at  the  original 
hearing  is  in  itself  an  arbitrary  rule.  The  Board  does  have 
discretion  to  entertain  such  a  petition  after  the  hearing 
and  in  fact  lias  reoi)ened  deportation  proceedings  so  as  to 
entertain  applications  for  discretionary  relief.  The  case 
of  .Mick  Smith  Hedge  now  under  review  in  this  Court  in 
IledfH’  V.  Brownell,  No.  13,018  is  an  example  where  this 
this  was  done.  Moreover,  under  the  statute,  suspension  is 
available  only  to  persons  who  are  in  fact  deportable.  If 
appellant  had  applied  for  suspension  during  the  deporta¬ 
tion  hearing,  he  would  have  virtually  conceded  his 
(((‘portability.’ 

Respectfully  submitted, 

David  Rein 
Joseph  Forer 

711  Fourteenth  Street,  N.  W. 

Washington,  D.  C. 

Attorneys  for  Appellant 

1  Tho  printed  application  form  for  application  for  suspension  of  doporta- 
tioti.  supplied  by  the  Immigration  and  Naturalization  Service,  starts  out: 

“T . an  alien,  believe  that  I  am  in  the 

I'^nited  States  in  violation  of  the  immigration  laws  for  the  following  reason  (s') 

. ”  Form  1-256  A,  Dept,  of  .Justice, 

1.  &  X.  Service,  Rev.  12-4-52.  A  copy  of  the  printed  form  may  be  seen  in 
the  Immigration  Service  file  in  the  Hedge  record  on  appeal. 
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United  Stales  Court  of  Appeals 

For  the  District  of  Columbia  CmcuiT 


No.  12,877 


PHILIP  CHERNER,  Appellant 

V. 

HERBERT  BROWNELL,  JR.,  Attorney  General  of  the 
United  States,  et  al..  Appellees 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 
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(Filed  March  16,  1954) 


IN  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
DISTRICT  OF  COLUMBIA 

Civil  Action  Xo.  1106- '54 

Philii*  (’hernfir,  242S  Folsom  Street,  Los  Angeles, 

C’alit’ornia,  Plaintiff, 

V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the  T’nited 
States,  Department  of  Justice,  Washinirton,  D.  C. 

and 

ARon-K  B.  Ma<'Kky,  Commissioner  of  Tmmiirration  an<l 
iS^aturali/.ation,  l)<‘i)artment  of  Justice,  \Vashinu:ton,  D.  C. 

DrfemJanf.'t 


Complaint  for  Review  of  Deportation  Order  and  for 

Injunctive  Relief 

I^hilip  ('lierner,  hy  his  attorneys,  complaininii:  of  the 
defendants,  allo'^es: 


1.  The  ('onrt  h;is  jurisdiction  of  this  Action  under 
'!).  ('.  ('ode,  sections  11-505  and  11-506,  umler  V.  S.  ('ode, 
section  1551.  and  uixler  section  10  of  the  Administrative 
Procedure  Act,  60  St;it.  245,  5  C.  S.  Code,  section  1009. 


One  of  the  purposes  of  this  action  is  to  enjoin  the  enforce- 
'nnmt  and  execution  of  an  act  of  (’onirress  for  rejunrnance 
to  the  C’onstitution.  namely,  section  24Ha)(6)((’)  of  the 
Immiirration  and  Nationality  Act,  <S  U.  S.  (’ode,  section 
'  1251  (a)  (6)  ((').  Hence  a  three-jndire  court  is  re<iuire«l  to 
be  convened  under  28  V.  S.  Code,  sections  2282  and  2284. 


2.  The  jdaintiff,  Philip  Cherner,  is  an  alien  who  was 
'  lK)rn  in  the  Ukraine.  He  was  admitted  into  the  United 
States  for  permanent  residence  on  April  29,  1921.  He 
has  thereafter  at  all  times  resided  in,  and  now  resides  in, 
the  United  States. 
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3.  The  defendant  Herbert  Brownell,  Jr.  is  the 
2  Attorney  General  of  the  United  States.  The  de¬ 
fendant  Argj’le  R.  Mackey  is  the  Commissioner  of 
Iinmiirration  and  Naturalization  of  the  United  States.  The 
defendants  are  in  charge  of  the  administration  of  the 
statutes  of  the  United  States  relating  to  the  deportation 
of  certain  classes  of  aliens.  Their  principal  offices  are, 
and  thev  mav  be  found,  in  the  District  of  Columbia. 

4.  In  November  1953,  the  defendant  Mackey,  acting 
tlirough  one  of  his  subordinates,  a  special  inquiry  officer, 
ordered  that  the  plaintiff  be  deported  from  the  United 
.States.  On  or  about  March  5,  1954,  the  defendant  Brownell, 
acting  through  his  subordinate  agency,  the  Board  of  Im¬ 
migration  Appeals,  affirmed  said  order  of  deportation  by 
<lismissing  the  plaintiff's  appeal  therefrom.  Thereby  said 
order  of  deportation  became,  and  it  is,  a  final  agency 
action  for  which  judicial  review  is  available  under  section 
10  of  the  Administrative  Procedure  Act. 

5.  Tiie  deportation  order  against  the  plaintiff  was  based 
on  a  finding  that  the  plaintiff  was  a  voluntary  member  of 
the  Communist  Party  of  the  United  States  from  1924  to 
1937,  and  on  the  conclusion  that  thereby  plaintiff  was  re- 
(juired  to  be  deported  under  the  aforementioned  provi¬ 
sion  of  the  Immigration  and  Nationalitv  Act.  No  evidence 
was  introduced  in  support  of  the  deportation  order  other 
than  evidence  of  plaintiff's  alienage,  his  entry  into  the 
United  States,  and  his  alleged  membership  in  the  Com¬ 
munist  Party  of  the  United  States. 

().  The  deportation  order  against  plaintiff  and  the 
statutory  provision  under  which  it  was  issued,  on  their 
face  and  as  applied,  constitute  a  bill  of  attainder  and  an 
expost  facto  law,  and  violate  the  First  Amendment,  the 
due  i)rocess  clause  of  the  Fifth  Amendment,  and  the  Sixth 
Amendment. 

7.  The  deportation  order  was  entered  without  obser¬ 
vance  of  procedure  required  by  law  and  the  Constitution 


4 


in  that  the  hoariiiir  was  conducted  in  violation  of  the  provi¬ 
sions  of  the  Administrative  Procedure  Act  essential  to  a 
fair  adjudication.  The  special  inquiry  officer  who 
3  conducted  the  heariiiic  was  not  apiminted,  (pialitied, 
or  assigned  pursuant  to  the  provisions  of  section 
11  of  that  act;  his  tenure  and  salary  were  not  j)rotected 
from  agency  control,  and  his  functions  were  not  separated 
from  prosecuting  and  investigating  functions  in  accord¬ 
ance  with  that  Act.  He  was  under  the  complete  supervi¬ 
sion  and  control  of  the  defendants  and  of  other  officers 
of  defendants  engaged  in  ])rosecuting  and  investigjiting 
functions  for  the  Immigration  ami  Naturalization  Service. 


8.  The  deportation  order  is  othenvise  arbitrary  and 
illegtil  lK*cause:  (a)  it  is  not  based  upon  reasoTjablo,  sub- 
.<tantial.  and  i>robative  evidence:  (b)  rulings  by  the  hear¬ 
ing  officer  denied  plaintiff  ade(piate  cross-examination; 
(c)  it  is  based  in  part  on  irrelevant  considerations;  (d) 
plaintiff  was  not  accorded  adequate  notice  of  the  facts  in 
issue  so  as  to  be  able  to  defend  himself. 

9.  The  defendants  have  ordered  the  plaintiff  to  sur¬ 
render  himself  to  them  on  March  22,  1954,  for  detention 
pen<ling  deportation.  Such  order  is  illegal  and  arbitrary. 
There  is  no  country  to  which  the  plaintiff’s  de])ortation 
has  been  or  can  be  arranged,  and  the  proposed  detention 
is  not  in  aid  of  deportation. 

10.  Plaintiff  is  not  a  security  risk  and  is  not  engaged 
in,  is  not  likely  to  engage  in,  and  has  no  intention  of  engag¬ 
ing  in,  activities  inimical  to  the  safety  of  the  United  States. 
He  has  heretofore  l>een,  and  still  is,  enlarged  on  adminis¬ 
trative  bond  of  the  defendants. 


11.  Plaintiff  is  imminently  threatened  by  the  defendants 
with  grav’e  and  irreparable  injury,  for  which  he  has  no 
adequate  remedy  at  law. 

Wherefore,  Plaintiff  prays  for  a  judgment  (1)  setting 
aside  the  order  of  deportation  made  against  plaintiff;  (2) 
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onjoininif  tlio  dofoiulants  from  doportinj:^  or  attempting  to 
deport  the  plaintiff,  from  requiring  him  to  surrender  for 
deportation,  from  taking  or  holding  him  in  custody  under 
or  in  connection  with  the  deportation  order,  and  from 
otherwise  molesting  him:  (3)  awarding  plaintiff  the  costs 
of  this  action;  and  (4)  granting  such  other  and 
4  further  relief  as  may  be  appropriate.  Plaintiff  also 
prays  for  an  appropriate  temporary  restraining 
order  and  for  a  preliminary  injunction  enjoining  the  de¬ 
fendants  as  aforesaid  pending  the  trial  and  disposition  of 
this  cause. 


9*m***m*mm 

5  Filed  June  2,  1955 

•  «•««***** 

Answer 

Now  come  the  defendants  by  their  attorney,  the  United 
States  Attorney,  and  answer  the  complaint  of  the  plain¬ 
tiff  as  follows: 


First  Defense 

Desponding  specifically  to  the  numbered  paragraphs  of 
the  complaint,  the  defendants  aver: 

1.  The  defendants  are  not  required  to  answer  the  alle¬ 
gations  contained  in  paragraph  1  of  the  complaint. 

2.  Admitted. 

X  It  is  admitted  that  defendant  Herbert  Brownell,  Jr. 
is  the  Attorney  General  of  the  United  States  and  that 
defendant  Argyle  R.  Mackey  was  the  Commissioner  of 
Immigration  and  Naturalization  at  the  time  plaintiff  filed 
the  within  cause  of  action.  It  is  admitted  that  defendant 
Herbert  Brownell,  Jr.  is,  and  defendant  Argyle  R.  Mackey 
was,  in  charge  of  the  administration  of  the  statutes  of 
the  United  States  relating  to  the  deportation  of  certain 
classes  of  aliens.  It  is  admitted  that  the  principal  office 
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of  the  defendant  Herbert  Brownell,  Jr.  is  and  the  j)rin- 
cipal  ofl5c*e  of  the  defendant  Arirjie  R.  Mackey  was  within 
the  District  of  Columbia. 

4.  It  is  admitted  that  in  November,  1053  an  order  of 

'  deportation  was  entered  by  special  inquiry  officer 

6  airainst  the  plaintiff.  It  is  further  admitted  that  on 
March  5,  1054  the  Board  of  Inunijrration  Appeals 
affirmed  the  order  of  deportation  as  entered  by  the  special 
inquiry  officer.  It  is  further  admitted  that  by  this  action 
the  order  of  deportation  becnme  final.  The  remaining:  alle- 
vriitions  of  parairraph  4  constitute  c*onclnsions  of  law  and 
require  no  answer. 

5.  It  is  admitted  that  the  order  of  deportation  airainst 
the  plaintiff  is  based  upon  a  findinu:  that  the  ])laintiff  was 
a  voluntary  member  of  the  Communist  Party  of  the  UnitiMl 
States  and  that  as  a  result  thereof  he  is  subject  to  dejmrta- 
tion  under  the  provisions  of  the  Irnmiirration  and  Na¬ 
tionality  Act  of  1952.  It  is  admitted  that  the  evidence  intro¬ 
duced  during  the  course  of  the  administrative  deportation 
proceeding  and  in  supjiort  of  the  order  of  deportation  as 
finally  entered  included  proof  of  the  fact  that  the  jdain- 
tiff  was  an  alien,  proof  of  bis  entry  into  the  Unitcnl  States 
and  proof  of  his  memWrsbip  in  the  Communist  Party  of 
the  United  States. 

6.  The  allegations  of  paragraph  G  are  conclusions  of 
law  and  require  no  answer.  If  answer  be  required  the  said 
allegations  are  denied. 

7.  It  is  denied  that  the  order  of  deportation  was  entered 
without  observance  of  the  procedures  re(iuired  by  law  and 
the  Constitution.  It  is  denied  that  the  hearing  in  deporta¬ 
tion  proceedings  was  conducted  in  violation  of  the  provi¬ 
sions  of  the  Administrative  Procedure  Act.  It  is  admitted 
that  the  hearing  in  deportation  proceedings  was  not  con¬ 
ducted  pursuant  to  the  provisions  of  the  Administrative 
Procedure  Act,  procedurally,  but  it  is  denied  that  the  said 
allegation  is  material.  It  is  admitted  that  the  special  in- 
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qiiiry  officer  who  conducted  the  hearing  in  deportation 
proceedings  was  not  appointed,  qualified,  or  assigned  pur¬ 
suant  to  the  provisions  of  Section  11  of  the  Administra¬ 
tive  Procedure  Act.  It  is  denied  that  the  special  inquiry 
officer  who  conducted  the  administrative  deportation  pro¬ 
ceeding  was  under  anything  other  than  administrative 
sujK'rvision  and  control  of  su])erior  officers  of  the  Immi¬ 
gration  an«l  Naturalization  Service,  representatives  of  the 
defendants.  It  is  specifically  averred  that  said  representa¬ 
tives  of  the  defendants  issued  no  specific  orders  in  connec¬ 
tion  with  this  case  or  its  disposition  and  exercised  no  con¬ 
trol  over  this  special  inquiry  officer  in  connection  with 
this  case.  It  is  further  averred  that  the  special  in- 
7  quiry  officer  \vho  presided  over  the  deporation  pro¬ 
ceedings  in  this  case  was  not  engaged  in  any  prose¬ 
cuting  or  any  investigatory  functions  in  connection  wdth 
this  case. 

S.  and  9.  Denied. 

10.  It  is  admitted  that  the  plaintiff  has  been  enlarged 
on  administrative  bond  placed  with  the  defendants.  The 
remaining  allegations  of  paragraph  10  are  not  answered 

bv  the  defendants  for  the  reason  that  thev  are  without 

•  •* 

knowledge  upon  which  to  either  admit  or  deny  the  said 
allegations.  Accordingly,  they  demand  proof  thereof  if 
material. 

11.  Denied. 

Second  Defense 

For  further  answer  and  as  a  separate  and  complete  de¬ 
fense  to  the  complaint  the  defendants  aver  that  the  com¬ 
plaint  fails  to  set  forth  a  cause  of  action  upon  which  this 
Court  may  grant  relief. 

Third  Defense 

For  further  answer  and  as  a  separate  and  complete  de¬ 
fense  to  the  complaint  the  defendants  aver  that  the  ad- 
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ministrativi*  deportation  procoedinirs  liave  ])eeii  properly 
conducted  pursuant  to  law  and  reirulations :  that  there 
has  been  no  arbitrary  or  capricious  determination  made 
anN"where  within  the  said  administrative  })roceedinir :  that 
the  final  result  is  ]>remised  upon  a  careful  coTisideration 
of  the  entire  administrative  record  and  the  application  of 
the  ap])roy)riate  statutory  law:  that  such  determination 
havinir  b<‘en  reasonably  and  properly  made  should  not 
be  disturbed  by  this  (’ourt. 

!  Fori:TJr  Dkfexse 

b''or  further  answ<‘r  and  as  a  separate  and  comydete  de¬ 
fense  to  the  com}>laint,  the  defendants  aver  that  this 
('oiirt  should  not  irrant  y)laintiff  any  relief  for  the  reason 
that  he  has  failed  to  exhaust  his  administrative  remedies 
in  that,  diirinir  tin*  course  of  the  entire  administrative  y'U’o- 
ceedinir  he  did  not  raise  ;niy  contcmtion  with  resy)ect  to 
the  alleired  failnn*  to  eomydy  with  the  y)rocedural  require¬ 
ments  of  the  Administrative  ProccMlnn*  Act.  Aceoialinirlv, 
he  may  not  now  b(‘  h(‘ard  to  raise  such  contentions. 

S  WHF.KEKonK,  havinir  fully  answ<‘red  ydaintitT's 

comy)laint,  the  defendants  deimuul  jmlirment  toirether 
with  costs  of  this  action. 

O'  Filed  June  20,  lO.V) 

Motion  for  Summary  Judgment 

(’ome  now  the  defendants  bv  their  attornev,  the  Ignited 
States  Attorney,  and  move  this  (’onrt  for  summary  judir- 
ment  on  the  irrounds  that : 

1.  The  comydaint  fails  to  state  a  cause  of  action  upon 
which  relief  may  be  i^ranted. 

2.  There  is  no  irenuine  issue  of  material  fact  and  de¬ 
fendant  is  entitled  to  judirment  as  a  matter  of  law. 
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Attached  hereto  and  made  a  part  hereof  is  the  record! 
of  the  Immiirration  and  Naturalization  Service  relatin;^  to! 
the  plaintiff.  | 

I 

•  *•#•#•••  *1 

10  Filed  Ausmst  19,  1955  I 

I 

•  »  •  #  ♦  #  •  «  «  #i 

Findings  of  Facts  and  Conclusions  of  Law 

Tliis  cause  having  come  on  for  hearing  on  defendants’! 
motion  for  summary  judgment  and  plaintiff’s  opposition! 
tlieroto.  and  the  Court  being  fully  apprised  in  the  premises,  | 
the  Court  makes  the  following  findings  of  fact  and  con-| 
elusions  of  law:  j 


Findings  of  Fact 


i 

I 


1.  Plaintiff  concedes  that  he  is  an  alien.  I 

I 

! 

2.  Plaintiff  was  accorded  a  hearing  in  deportation  pro-  j 

ceedings  by  a  special  in(|uiry  officer  of  the  Immigration  | 
and  Naturalization  Service  under  a  warrant  of  arrest : 
charging  him  with  being  deportable  from  the  United' 
States  as  an  alien  who  had  been  a  member  of  the  Com- 1 
munist  Party  of  the  United  States  after  his  entry  into  the  j 
United  States.  I 


3.  Evidence  relating  to  plaintiff’s  alleged  membership  | 
in  the  Communist  Party  of  the  United  States  was  adduced  | 
during  the  course  of  the  aforesaid  administrative  deporta- 1 

tion  hearing.  I 

] 

4.  Plaintiff  remained  mute  and  refused  to  testify  during  | 
the  course  of  the  entire  administrative  deportation  hear-  j 

ing.  i 

! 

5.  An  order  of  deportation  was  entered  by  the  special  i 

inquiry  officer  of  the  Immigration  and  Naturaliza-  ! 
11  tion  Service  after  the  conclusion  of  the  aforesaid  I 
deportation  hearing  and  plaintiff’s  appeal  there-  i 
from  was  dismissed  by  the  Board  of  Immigration  Appeals.  ! 


I 
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6.  PlaintilT  coiimlos  that  tho  Supremo  (’ourt  has  hold 
that  the  statute  under  which  the  administrative  deporta¬ 
tion  j)rooeediuirs  were  held  is  coiistitutioual. 

7.  PlaintilT  concedes  that  the  Supreme  (’ourt  has  h(*ld 
that  the  ])r(>cedural  re<juirements  of  Sections  o,  7,  S  an<l 

11  of  the  Administrative  Procedure  Act  of  1040  do  not 
obtain  to  the  withiTi  dei>ortation  proceedinurs. 

CoNCi.rsioxs  OF  Law 

1.  The  record  of  the  administrative  de]>ortation  pro¬ 
ceedings  contains  reasonable,  substantial  and  probative 
evidence  establishiny:  plaintitT's  voluntary  membership  in 
the  Communist  Party  of  the  I’nited  States,  and  no  preju¬ 
dicial  error  was  committed  in  such  proceedincrs. 

2.  The  defendants’  motion  for  summary'  judprment 
should  be  irranted. 

K.  X.  "Wilkin 
Jufige 

Dated:  Aujr.  1^^,  l^oo 

12  Filed  Au^rust  10,  lOr).") 

Order 

Upon  tin*  basis  of  the  foreiroin*;  tindinirs  <»f  fact  and 

conclusions  of  law,  it  is  bv  the  Court  this  10th  dav  of 

»  » 

Au"nf=t,  1055, 

Ordered,  Adjcdced  and  Dkcrekd  that  the  defendants’ 
motion  for  summary  jud^nent  he  and  it  is  horehy  irranted, 
and  it  is 

Further  Ordered,  Adjudt.ed  and  Decreed  that  the 
plaintiff’s  complaint  be  and  it  is  hereby  dismissed,  and  it 
is 
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FrRTOER  Ordered,  Adjtdged  and  Decreed  that  plain- 
tilT's  oral  motion  for  a  stay  pending  appeal  be  and  it  is 
hereby  denied,  and  it  is 

b'cRTHER  Ordered,  Adjcdced  and  Decreed  that  the  de¬ 
fendants  shall  be  restrained  for  a  period  of  thirty  (30) 
days  from  the  date  of  the  entrance  of  this  order  from 
taking  the  plaintiff  into  custody  or  effecting  his  deporta¬ 
tion  from  the  United  States. 

R.  N.  Wilkin 
Judge 

r.  S.  DEPARTMENT  OF  JUSTICE 
BOARD  OF  IMMIGRATION  APPEALS 

Decision 

March  5,  1954 
File:  E-0b9491 — Los  Angeles 

In  re:  Philip  Cherner  or  Fulie  or  Fulye  Cherner  or 
Bfjil  or  Berco  Pustilnick  or  P.  Rutman 

In  Deportation  Proceedings 

In  Behalf  of  Respondent: 

Rose  S.  Rosenberg,  Esquire 
2334  Brooklyn  Avenue, 

Los  Angeles  33,  California 

(^harges: 

Warrant:  Act  of  1952 — After  entrj’,  alien  member 
of  Communist  Party  of  the  United  States 

Lodged:  None 

Application:  Termination  of  proceedings 

Detention  Status:  Released  on  $5000  delivery  bond 

This  case  is  before  us  on  appeal  from  a  decision  of  a 
special  inquiry  officer  on  November  3,  1953,  directing  the 
respondents  deportation. 
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The  rospoiulont  is  a  49-yoar-o](l  male,  iiativo  and  citizon 
of  Russia,  who  was  admitted  to  tlu*  United  States  for 
])ennanent  residenee  on  April  29,  1921.  The  special  inquiry 
officer  made  a  tindinir  that  the  respondent  “was  a  volun¬ 
tary  member  of  the  Communist  Party  of  the  United  States 
from  about  1925  to  19.S7,  such  oi-jraiiization  heinir  known 
as  the  Workers’  (Communist)  Party  from  1925  to  1929.’’ 

'  The  Government  produced  comj)etent  evidence  that  the 
res])ondent  is  an  alien.  In  addition,  two  witnesses  were 
called  to  establish  that  the  respondent  was  formerly  a 
member  of  the  Communist  I’arty.  Witness  L(*onard  Patter¬ 
son  was  a  member  of  the  Vounir  Comimmist  Leaime  froin 
1928  to  1955:  of  the  (’ommunist  Party  of  the  United 
States  from  1930  to  1931;  of  the  Communist  Party  of 
Soviet  Russia  from  1931  to  19.32;  and  of  the  Communist 
Party  of  the  United  States  from  19.32  to  19.37.  He  held 
various  offices  in  the  Communist  Party  of  the  United 
States.  He  testified  that  he  first  met  the  respondent  at  a 
“functionaries  meetinir  of  the  Communist  Party  of  the 
Xew  York  District’’  in  1929.  He  stated  that  he  saw  the 
respondent  at  a  subsequent  “functionaries  meetinir’’  about 
March  19.30  ami  that  the  attendance  at  this  meetins:  was 
limited  to  functionaries  of  the  Communist  Partv  who  had 
been  specifically  instructed  to  be  present.  Witness  Patterson 
also  testified  that  he  saw  the  n‘spondent  at  “a  meetinii:  in 
19.33  with  the  Jewish  Bureau  of  the  Communist  Party” 
and  airain  in  19.33  at  an  “  K.\traordinar\’  Partv  Confer- 
ence”. 

The  other  witness,  Maurice  Malkin,  became  a  charter 
member  of  the  Communist  Party  in  1919  and  remained  a 
member  until  19.37  althouirh  he  had  been  suspended  from 
membership  from  about  January  1929  until  about  April 
19.31.  Durinir  the  periods  of  his  memlx'rship,  he  held  im¬ 
portant  offices  in  the  organization  and  testified  that  it 
was  known  as  the  Workers  Party  from  1922  to  1925  and 
as  the  Workers  (Communist)  Party  from  1925  to  March 


1920  when  the  name  was  chanjred  to  Communist  Party  of 
the  United  States.  Witness  Malkin  testified  that  he  was 
introduced  to  the  respondent  in  1025  and  was  acquainted 
witli  liim  until  10‘1G  or  1037.  He  testified  that  he  saw  the 
resj)ondent  at  40  or  50  Communist  Party  meetings  during 
that  period;  that  in  connection  with  his  (the  witness’) 
official  duties,  he  saw  the  respondent’s  Party  membership 
hook  several  times  each  year  between  1925  and  1928;  that 
he  also  saw  the  respondent’s  Communists  Party  member¬ 
ship  book  in  1035;  that  he  saw  the  respondent  at  a  meeting 
of  functionaries  of  the  Communist  Party  in  1934  and  on  a 
few  other  occasions  at  ‘^general  functionary  meetings”,  the 
at  tern  lance  at  which  was  restricted  to  those  members  of 

the  Communist  Partv  who  were  functionaries  and  officers 

* 

of  that  Partv  or  its  front  organizations. 

We  liave  carefully  considered  the  points  raised  by 
counsel  in  her  brief  on  appeal.  One  of  these  is  that  the 
record  does  not  contain  reasonable,  substantial  or  proba¬ 
tive  evidence  that  the  respondent  was  a  member  of  the 
(^mmunist  Party,  and  counsel's  brief  contains  references 
to  various  portions  of  the  transcript  of  testimony  which 
are  asserted  as  sustaining  this  argument.  However,  our 
review  of  the  record  impels  us  to  the  conclusion  that  the 
inaccuracies  or  errors  which  counsel  seeks  to  impart  to 
the  two  witnesses,  who  testified  concerning  the  respond¬ 
ent's  membership  in  the  Communist  Party,  either  do  not 
e.xist  or  relate  merely  to  matters  which  have  no  pertinent 
bearing  on  the  question  of  whether  the  respondent  was  or 
was  not  a  member  of  the  Communist  Party.  For  example, 
counsel  stated  that  when  witness  Patterson  furnished  a  list 
of  Communist  Party  members  living  in  Los  Angeles,  sig¬ 
nificantly  the  list  did  not  include  the  respondent  (p.  135). 
The  record  shows  that  the  witness  was  then  being  ques¬ 
tioned  about  a  prosecution  in  Los  Angeles  under  the 
Smith  Act  in  which  he  had  appeared  as  a  witness;  that 
he  (the  witness)  had  not  furnished  any  list;  that  he  had 
been  questioned  by  a  government  agent  concerning  two 


persons  (obviously  dofeiulaiits  in  the  Sinitli  Act  prosecu¬ 
tion);  and  that  he  (the  witness)  furnished  information 
i  concerninir  his  knowledire  of  tliese  two  individuals,  (’learly. 
there  would  have  been  no  reason  for  him  to  mention  the 
respondent  wlio  was  not  a  defeiidant  in  the  criminal  pro- 
I  coedimj:  and  the  witness  may  not  have  known  at  that  timo 
that  tlie  respondent  was  livinir  in  Los  Anireles.  Siinilarly, 
j  counsel  asserts  that  this  witness  claims  to  have  met  the 
respondent  at  a  rommunist  Party  meetintr  in  1929  and  that 
the  witness  did  not  join  the  (’ommunist  Party  until  1930. 
However,  when  this  witness  was  first  (pjestioned  as  to  the 
I  circmiistances  under  which  he  met  the  respondent  (pp. 
2S  &  29),  he  stated  that  at  that  time  (1929)  he  was  a 
meml)er  of  and  active  in  the  Younjr  (’ommunist  Tx'asruo 
and  that  he  was  more  or  less  ac<|uainted  with  the  Com¬ 
munist  Party  functionaries  in  the  New  York  District.  We 
see  no  inconsistency  in  the  testimony  of  the  witness  con- 
cernin"  tliis  matter. 

While  coimsel  asserts  that  this  witness  committed  ])er- 
jury  (p.  134)  and  bases  this  on  the  fact  that  his  United 
I  States  passport  showed  his  occupation  as  “musician” 
I  which  was  incorrect,  we  doubt  that  his  false  statement 
would  be  of  sufficient  materiality  to  constitute  perjury 
and,  in  any  event,  the  pass|)ort  was  issued  in  1931  (p.  42) 
and  the  false  statement  was  made  over  20  vears  aero. 

Counsel  has  attacked  witness  Patterson  as  a  perjurer 
and  witness  Malkin  as  a  paid  informer  for  the  Government. 
She  has  cited  three  state  court  decisions  and  one  decision 
in  a  United  States  Court  of  Appeals  to  the  effect  that 
such  testimony  should  be  carefully  scnitinized  or  should 
ihave  corroboration.  We  consider  more  i)ertinent  the  de¬ 
cision  in  On  Lee  v.  UniteA  States,  343  U.  S.  747  (1952) 
where  tlie  court  disapproved  of  the  conduct  of  the  “in¬ 
former”  in  that  particular  case  but  held  that  the  evidence 
which  liad  been  obtained  throiiifh  his  assistance  was  admis¬ 
sible  and  that  the  Government  was  not  to  be  “arbitrarily 
penalized  for  the  low  morals  of  its  informers”.  After  care- 
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fullv  revie\viii<>:  each  of  counsel’s  references  to  the  tran-i 
script  of  testimony,  we  believe  that  when  her  objections 
are  weij^hed  against  tlie  background  of  the  entire  testi¬ 
mony  of  these  two  witnesses,  there  is  nothing  which  would 
cast  any  reasonable  doubt  on  the  credibility  of  the  wit¬ 
nesses  or  the  accuracv  of  their  testimony  concerning  the 
primar\*  issue  involved,  namely,  whether  the  respondent 
had  in  fact  been  a  member  of  the  Communist  Party. 

On  the  advice  of  counsel,  the  respondent  refused  to 
testify  or  bo  sworn.  He  was  asked  specifically  whether  he 
was,  at  the  time  of  the  hearing,  a  member  of  the  Communist 
Party  and  whether  he  had  ever  been  a  member  of  that 
organization,  but  he  made  no  answ’er  to  either  of  these 
questions  (p.  .Sll).  Tn  U.  S.  ex  rel  BUoTxumfil-i/  v.  Tod, 
U.  S.  149  (192.‘1),  the  Supreme  Court  said  “*  *  *  there 
is  no  rule  of  law  which  prohibits  officers  charged  with  the 
administration  of  the  immigration  law  from  drawing  an 
inference  from  the  silence  of  one  who  is  called  upon  to 
speak”  and  ‘‘Silence  is  often  evidence  of  the  most  per¬ 
suasive  character”. 

The  warrant  of  arrest  charges  that  the  respondent,  after 
entry,  was  a  member  of  the  Communist  Party  of  the 
United  States  and  he  was  not  specifically  charged  with 
being  deportable  because  of  membership  in  the  predeces¬ 
sor  organizations,  namely.  Workers  Party  of  America  and 
Workers  (Communist)  Party.  Witness  Malkin  testified 
that  it  was  not  until  1929  that  the  name  of  the  organization 
was  changed  to  the  Communist  Party  of  the  United  States. 
We  pretermit,  therefore,  the  question  of  the  respondent’s 
membership  in  the  predecessor  organizations.  After  care¬ 
ful  review  of  the  entire  record,  it  is  our  considered  opinion 
that  there  is  reasonable,  substantial  and  probative  evi¬ 
dence  that  the  respondent  was  a  voluntary  member  of  the 
Communist  Party  of  the  United  States  from  1929  to  1937. 

A  further  point  which  counsel  urges  is  that  the  mere 
evidence  of  past  membership  in  the  Communist  Party  of 
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llio  United  States  is  insuflicient  to  sii})port  an  order  of 
deportation.  In  armiiiiir  this  point,  eounsel  a])j)arently  con¬ 
tends  that  the  (Joverninent  must  establish  and  make  a 
specific  findiiiir  as  to  the  subversive  nature  of  the  Com¬ 
munist  Party,  an«l  must  show  that,  for  reasons  otlier  than 
the  alien's  former  meinlx'rship  in  a  j)roscrib(‘d  oriraniza- 
tion,  he  would  be  an  undesirable  resident  of  the  United 
States.  Xo  authority  for  this  suirirested  projmsition  has 
been  cited.  We  have  consistently  held  to  the  contrary  and 
there  is  ample  judicial  authority  for  our  position.’ 


The  res]K)ndent  is  charired  with  beimr  de])ortable  under 
the  provisions  of  section  241  (a)  (6)  of  the  Tmmiirration 
and  Nationality  Act  (not  the  amend(‘d  liHS  Act  as  imli- 
cated  by  counsel)  which  specifically  i)rovides  for  the  de¬ 
portation  of  any  alien  who  “is  or  at  any  tiim*  has  been, 
after  entry,  a  member  of  any  of  tlu‘  followimr  classes  of 
!  aliens:  •  •  •  ((’)  Aliens  who  are  m<‘mb(*rs  of  or  afiiliated 
!  with  (i)  the  (’ommunist  Party  of  the  United  States;  •••'*. 
'  Since  we  have  found  that  the  resj)on<lent  was  a  voluntary 
1  member  of  the  (’ommunist  Party  of  the  Unit(Ml  States  from 
!  1929  to  19‘17,  he  is  clearly  within  th<‘  precis(‘  terms  of  the 
<pioted  laniruaire  and  we  must,  therefore,  reject  the  con¬ 
tention  of  counsel  that  reciuirements,  other  than  those 
stated  in  the  statute,  must  lx*  met  by  the  (ioV(M*nment. 


In  connection  with  counsePs  reliance  on  Drtmis  v.  Vutivd 
Staff's,  341  U.  S.  494  (19ol),  it  is  not  a])parent  to  us  how 
this  case  can  be  considered  as  beinv:  of  anv  assistance'  to 
the  respondent  since  a  hijjfln'r  ele;:^re(*  of  j>roof  is  reejuired 
in  a  criminal  case,  the  convictions  of  the  ded’endants  were 
affirmed  by  the  Su})reme  C’ourt,  and  the  Uourt  specifically 
I  liebl  that  the  provisions  of  the  Smith  Act  did  not  violate 
I  the  First  Amendment  or  other  provisions  of  the  Bill  of 
Rights. 


Counsel  asserts  that  there  is  a  duty  on  the  (lovernment 
to  establish  “that  this  respondent  constituted  a  clear  and 


1  Ilarisiwit's  v.  ShauqhnesHy  342  U.S.  580  (1952);  CarUon  et  al.  V.  jMndon, 
.342  U.S.  524,  535  (1952) ;  Martinez  v.  Neelly,  197  F.  (2d)  462  (C.A.  7,  1952), 
aflSrmed  344  U.S.  916,  rehearing  denied  345  U.S.  931. 
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prosent  clansror”.  We  think  the  fallacy  of  that  argument 
is  fully  demonstrated  by  the  decision  in  Martinez  v.  Neelhj 
(note  1.  su])ra).  Although  the  judgment  of  the  district 
court  in  that  case  was  rendered  on  October  1,  1951,  the 
order  of  deportation  had  been  entered  on  March  22,  1949, 
which  was  ])rior  to  the  enactment  of  the  Internal  Security 
Act  of  195(\  Hence,  deportation  was  ordered  at  a  time 
when  the  Act  of  1918  did  not  designate  the  Communist 
Party  by  name  as  a  proscribed  organization  but  directed 
the  dej)ortation  of  alien  members  of  any  organization 
which  advocated  the  overthrow  of  the  Government  of  the 
United  States  by  force  or  violence.  In  this  state  of  the 
law,  there  was  some  merit  in  the  position  of  counsel  for 
Martinez  that  proof  was  required  of  the  subversive  nature 
of  the  Communist  Party.  Nevertheless,  the  Court  of  Ap¬ 
peals  made  the  following  statement: 

In  our  view,  and  we  so  hold,  membership  in  the 
Communist  Party,  present  or  past,  is  as  a  matter  of 
law  ground  for  deportation.  The  time  has  passed 
when  it  can  be  successfully  contended  that  proof  is 
re<iuired  that  the  Communist  Party  is  or  has  been 
organized  which  advocates  ‘‘the  overthrow  bv  force 
or  violence  of  the  Government  of  the  United  States.” 

On  the  basis  also  of  our  previous  decisions,-  we  must 
reject  counseUs  argument  that  proof  of  the  subversive 
nature  of  the  Communist  Party,  at  the  time  of  the  re¬ 
spondent's  membership,  is  required. 

Counsel  also  contends  that  the  respondent  did  not  re¬ 
ceive  a  fair  and  impartial  hearing  and  that  he  was  denied 
due  process  as  guaranteed  by  the  Fifth  Amendment  to 
the  Constitution.  She  urges  that  the  special  inquiry  officer 
erred  in  den>’ing  her  motions  for  a  bill  of  particulars  (Ex. 
1)  and  for  subpoenas  duces  tecum  (Ex.  2  &  22).  The  motion 
for  a  bill  of  particulars  demanded  information  beyond 
that  stated  in  the  warrant  of  arrest.  It  is  well  settled  that 

-Hatter  of  Z,  Tnt.  Dec.  260,  decided  April  27,  1951;  Matter  of  D,  Int. 
Dec.  388,  decided  September  22,  1952. 


there  is  no  requirement  that  a  warrant  of  arrest  should 
have  the  formality  and  particularity  of  an  indictment  and 
that  it  is  necessary  only  that  the  alien  should  have  suffi¬ 
cient  information  as  to  the  nature  of  the  charire  to  enable 
him  to  offer  testimony  in  refutation  at  the  hearinu:.^ 

The  warrant  of  arrest  shows  that  the  respondent  is 
charged  with  being  deportable  under  section  241(a)  of 
the  Immigration  and  Nationality  Act  in  that  he  has  l)een, 
after  entry,  a  member  of  the  Communist  Party  of  the 
United  States.  A  co])y  of  the  warrant  of  arrest  was  fur- 
-  nished  to  the  respondent  on  May  28,  iq.").'!  at  the  time  it  was 
ser\'ed  on  him.  We  are  satisfied  that  this  was  sufficient 
notice  of  the  charge  against  him.  At  the  hearing  under 
the  warrant  of  arrest,  there  was  made  known  to  the  re¬ 
spondent  all  of  the  evidence  upon  which  the  Government 
contended  that  he  was  subject  to  de[)ortation.  The  Gov¬ 
ernment  rested  its  case  on  July  31,  1953  and,  at  the  re<piest 
of  counsel,  the  hearing  was  continued  to  permit  the  re- 
'  sfK)ndent  to  put  in  his  case  (pp.  312  &  313).  The  hearing 
'  was  resumed  on  September  30,  1053  and  a  further  con¬ 
tinuance  was  granted  to  October  0,  lt)53  upon  the  re(piest 
of  counsel.  Under  these  circumstances,  we  consi<ler  that 
the  respondent,  after  having  accpiired  full  knowledge  of 
the  GovernmenUs  entire  case,  was  afforded  amjde  opjmr- 
'  tunity  to  offer  evidence  in  refutation.  JJ.  S.  rx  rcl,  Cirn  lla 
'  V.  Neelly,  115  F.  Supp.  615,  623  (N.  D.  Ill.  1053)  is  to  the 
same  effect. 

We  find  no  error  in  the  special  inquiry  officer’s  denial 
of  the  motion  for  a  subpoena  duces  tecum  (Ex.  2),  which 
subpoena  counsel  had  recjuested  for  the  purpose  of  deter¬ 
mining  w’liether  the  officer  issuing  the  warrant  of  arrest 
‘  did  so  on  the  basis  of  proper  evidence.  Even  if  there  had 
l)een  irregularities  in  connection  with  the  issuance  of  that 
i  warrant,  this  would  not  invalidate  subsequent  proceed- 

3  U.  S.  ex  rel.  Bauder  v.  Uhl  et  al.,  211  F.  628  (CCA  2,  1914)  ;  Guiitey 
V.  Btmham,  261  F.  582  (CCA  9,  1919). 
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iiiirs/  In  addition,  the  presumption  of  regularity  sup¬ 
ports  the  official  acts  of  public  officers/’  Counsel’s  com¬ 
plaint  concerning  the  denial  of  her  request  for  a  subpoena 
(Ex.  22)  to  produce  the  transcript  of  the  Government 
witnesses’  testimony  in  other  immigration  cases,  must  be 
rejected  for  the  reasons  stated  in  our  decision  in  Matter 
St.  Int.  Dec.  496,  decided  January  13,  1953.  On  the  basis 
of  our  bolding  in  Matter  of  K.  H.  C..  Int.  Dec.  464,  decided 
June  .30,  1953,  we  find  no  merit  in  counsel’s  contention 
that  the  respondent  was  denied  a  fair  hearing  because  of 
the  special  inquiry  officer's  adverse  rulings  during  the 
cross-examination  of  witnesses  Patterson  and  Malkin  con¬ 
cerning  their  residences,  places  of  employment  etc. 

Counsel  also  contends  that  the  statutory  provision 
under  which  the  res])ondent  is  charged  ^\'ith  being  deport¬ 
able  is  unconstitutional  because  it  denies  the  respondent 
due  process;  constitutes  a  bill  of  attainder  and  ex  post 
facto  law;  is  retroactive;  and  contravenes  the  charter 
of  the  United  Nations.  It  is  not  within  the  province  of  this 
Hoard  to  pass  upon  the  constitutionality  of  statutes  en¬ 
acted  by  Congress.  Panitz  et  al.  v.  District  of  Columbia, 
112  F.  (2d)  39  C.  A.  D.C.  (1940).  In  addition,  the  consti¬ 
tutional  objections  must  be  dismissed  on  the  authority  of 
Mahler  v.  Ehy.  264  U.  S.  32,  39  and  Harisiades  v.  Shaugh- 
ue.tsg.  (note  1,  supra).  In  the  two  cases  last  mentioned, 
the  court  expressly  stated  that  in  the  inhibition  against 
the  pasage  of  an  ex  post  facto  law  by  Congress  in  section 
9  of  Article  I  of  the  Constitution  applies  only  to  criminal 
laws  and  not  to  a  deportation  statute.  Similarly,  we  hold 
that  the  bill  of  attainder  provision  is  not  applicable  in 
the  respondent’s  case.  Insofar  as  concerns  counsel’s  ob¬ 
jection  that  the  statutory  provision  is  retroactive,  we  find 
her  position  to  be  untenable  in  view  of  the  following  lan¬ 
guage  in  Harisiades  v.  Shaughnessg,  (note  1,  supra)  at 
page  593; 

4  U.  S.  ex  rel.  Bilol:umsl-y  v.  Tod,  263  U.S.  149,  158  (1923). 

5  United  States  v.  Chemical  Foundation,  Inc.,  272  U.S.  1,  14  (1926). 


An  ini]>rossi<>n  of  rot  reactivity  results  from  roa^linic 
as  a  now  and  isolatoil  onaotmont  wiiat  is  actually  a 
continuation  of  prior  loirislation. 

Durimr  jdl  the  years  since  1920  (’on*rress  has  main¬ 
tained  a  standinir  admonition  to  aTums,  on  j)ain  of 
de{>ortation,  not  to  heconu'  memhers  of  any  orirani/.a- 
tion  that  adv(H*ates  overthrow  of  the  United  States 

(fovernment  hv  force  and  violcnc(‘,  a  eat(‘irorv  re- 

•  * 

j*eate<lly  held  to  include  the  (’ommnnist  Party.  Th(*se 
alii'iis  violated  that  ]>ri>hil>ition  and  incurred  liability 
to  de])ortation,  Th«‘y  W(*n*  not  cauirlit  unawares  hv 
a  chanirt*  of  law.  Tlu're  can  he  no  eontention  that 
they  wer»*  not  aih^juately  forwarnetl  both  that  their 
conduct  was  proliihite<l  and  of  its  conse<juences. 

As  indicated  al>ove,  counsel  also  contends  that  the  de¬ 
portation  of  th(‘  resi)ond(‘nt  wonhl  he  in  violation  of  the 
Unit(*d  Xations  (’barter  and  particularly  of  a  provision  in 
the  Univ(‘rsal  ])<‘claration  of  Human  Riirhts  rea<linir,  “No 
one  shall  ho  subject  to  arhitrar\’  arrest,  detention  or 
(*.\ile’*.  We  find  nothini;  arbitrary  in  the  n*spondent*s 
arrest  or  in  the  sp<‘cial  in<iuir\*  officer’s  order  that  he  be 
<leported.  On  the  contrary,  1h‘  was  irivmi  a  fair  hearinir, 
was  atTorde<l  am])le  opjiort unity  to  present  a  defense,  and 
his  deportation  is  re<juir(‘d  by  the  sjiecilic  provisions  of 
the  Tmmiirration  and  Nationality  Act. 

The  remaininu:  contentions  set  forth  in  counsel’s  brief 
are  not  of  sufficient  importance  to  reipiire  specific  discus¬ 
sion.  After  careful  review  of  the  record  and  counsel’s 
re])resentations,  we  conclude  that  the  charire  stated  in  the 
warrant  of  arrest  is  sustained  and  the  resjmndent ’s  ajipeal 
will,  therefore,  be  dismissed. 

Order:  It  is  ordered  that  the  appeal  be  and  the  same  is 

hereby  dismissed. 

*• 

Thos.  S.  Finxic.\ne 
Chairman 


QUESTIONS  PRESENTED 


In  a  deportation  proccedin<r  in  which  an  alien  is  charged 
with  past  membership  in  the  Communist  Party: 

1.  Wliether  it  is  a  denial  of  a  fair  hearing  to  preclude 
cross  examination  by  the  alien’s  counsel  of  a  witness  who 
identities  tlie  alien  as  a  former  member  of  the  Communist 
Partv  concerning:  the  credibility  of  that  identification. 

2.  Whetlier  it  is  a  denial  of  a  fair  hearing  to  preclude 
cross  examination  by  the  alien’s  counsel  of  a  witness  who 
identities  tlie  alien  as  a  former  member  of  the  Communist 
Party  concerning  the  witness’  residence,  to  whom  he  was 
married,  and  other  matters  of  a  related  nature. 

o.  Whether  a  fair  hearing  is  denied  bv  virtue  of  the 
fact  that  the  special  inquiry  officer  of  the  Immigration 
Service  is  recpiired  to  pass  upon  the  credibility  of  a  fellow 
emi)loyee  of  the  Immigration  Service,  a  principal  witness 
against  the  alien,  though  the  witness  is  regularly  employed 
by  tliat  Service  for  the  purpose  of  testifying  in  depor¬ 
tation  hearings  and  identifying  aliens  as  former  members 
of  the  Communist  Party. 

4.  Whether  failure  of  an  alien  to  testify  in  a  deporta¬ 
tion  hearing  can  validlv  be  taken  into  account  as  evidence 
of  past  Communist  Party  membership. 

5.  Whether  a  deportation  order  must  be  set  aside  if  any 
of  the  j)remises  upon  which  it  rests  are  invalid. 
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IN  THE 


Onited  Slates  Court  oi  Appeals 

For  the  District  of  Columbia  Circuit 


No.  12,877 


PHILIP  CHERNER,  Appellant, 

V. 

HERBERT  BROWNELL,  JR.,  Et  Al.,  Appellees. 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTION 

This  is  an  appeal  from  an  order  of  the  District  Court 
«i:rantin<>:  appellees’  motion  for  summary  judgment  and 
dismissing  the  complaint  (J.A.  10-11).  Jurisdiction  below 
arose  under  D.  C.  Code,  sections  11-305  and  11-306  ;  28 
U.  S.  Code,  section  1331;  section  10  of  the  Administrative 
Procedure  Act,  5  U.  S.  Code  section  1009.  Jurisdiction  of 
this  C’ourt  is  conferred  by  28  U.  S.  Code,  section  1291. 


STATEMENT  OF  THE  CASE 


TIk*  fads  as  alli‘ir»*tl  in  llu*  appellant's  complaint  (J.A. 
2-.”))  and  as  s}k)\vii  l>v  the  tile  of  tin*  Immiirration  and  Xa- 
tiiralization  StTviee  relating  to  the  a{)pellant  which  was 
made  part  (»f  the  reconl  helnw  (.I.A.  h)  are  imdispiitetl. 
These  show  the  followinir: 

The  plaintitT  is  an  alien,  a  native  of  the  rkraine  who 
was  admitted  into  the  United  States  for  permanent  n‘si- 
deiice  in  He  has  continuou>lv  resided  in  the  United 

States  since  that  time  (J.A.  2,  12). 

I 

The  api)ellant  was  ord»*red  dej)orted  after  a  hearinir 
before  a  sp«‘cial  iinpiirv  officer  of  the  Immiirration  and 
Xaturalization  Service  and  review  by  the  Board  of  Immi- 
irration  Apj)»*als.  (d.A.  11-20).  The  de])ortation  ord(‘r 
was  base*!  upon  a  firnlinir  that  tin*  plaintitT  had  been  a 
mem!)er  of  tin*  ('ommunist  Party  from  102!)  to  1!).‘>7  atnl 
was  therefor**  deportahle  und(*r  section  241  (a)  ((>)  ( (’)  of 
tin*  Immiifration  and  Nationality  .Act,  S  U.  S.  ( *ode,  st*c- 
tion  12ol  (a)  (0)  (U)  (.J.A.  lo).  This  lindini;  was  has(**l 
upon  the  testimony  of  two  witnesses,  L<*onard  Patterson 
and  Maurice  .Malkin,  and  upon  tin*  appellant's  failun*  to 
t<*stify  at  the  d(*portation  hearim.;  (.I.A.  12-l.‘b  1.")).  Both 
*)f  the  witnesses  aaainst  tin*  app(*llant  wer**  fre<|Uent 
witnesses  befon*  tin*  Immii^ration  Service  in  deportation 
hearinirs  airainst  arn*ns  has**d  upon  alh*ji;(*d  })ast  meml>er- 
ship  in  the  (’ommunist  Party  (Tr.  21S-I)),‘  and  were 
})aid  for  testifying:  (Tr.  l.’lb,  207). 

Malkin  was  at  the  time  of  t(‘stifyini^-  a  full-time  em- 
jdoyee  of  the  ImmijLrration  Service,  wlios**  *luties  Were 
larirely  that  of  testifyinu:  in  dej)ortation  hearini^s  a.u:ainst 
aliens  cliarired  witli  })ast  im*ml>ership  in  the  ('ommunist 
Party  (Tr.  lo!)-()0,  207,  208-0). 


^  All  referen<.*es  to  the  stenojrraphie  transcript  of  the  deporta¬ 
tion  hearinjr  before  the  lininijrration  Service,  which  is  part  of  the 
record  before  this  Court  are  dcsi^^nated  by  the  symbol  Tr. 
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Durinir  the  course  of  the  lieariiij?,  appellant's  counsel 
was  restricted  in  her  cross-exainiiiation  of  these  witnesses. 
We  discuss  at  relevant  portions  of  the  arurumeiit  the  testi- 
uionv  iriven  hv  these  witnesses,  the  restrictions  on  cross- 
exainination,  and  the  manner  in  which  the  restrictions  de- 
])rived  the  appellant  of  a  fair  hearing. 

STATUTES  INVOLVED 

Section  241(a)(6)(C)  of  the  Innnigration  and  Na¬ 
tionality  Act,  S  U.  S.  Code,  section  1251  (a)  (6)  (C)  pro¬ 
vides  that: 

‘‘Any  alien  in  the  United  States  ...  shall  upon  the 
order  of  the  Attorney  General,  be  deported  who  . . . 
is  or  at  any  time  has  been,  after  entry  a  member  of 
the  following  classes  of  aliens:  ...  Aliens  wdio  are 
members  of  ...  the  Communist  Partv  of  the  United 
States.” 

Section  242(b)(4)  of  the  Immigration  and  Nationality 
Act,  8  U.  S.  Code,  section  1252(b)(4)  provides  that: 

“No  decision  of  deportability  shall  be  valid  unless 
it  is  based  upon  reasonable,  substantial  and  probative 
evidence.” 

STATEMENT  OF  POINTS 

The  court  below  erred  in  granting  appellees’  motion  for 
summary  judgment  and  in  dismissing  the  complaint. 

SUMMARY  OF  ARGUMENT 


In  deportation  hearings  as  well  as  in  other  administra¬ 
tive  hearings,  respondents  must  be  accorded  full  rights  of 
cross-examination.  A  deprivation  of  the  right  of  cross  ex¬ 
amination  requires  a  setting  aside  of  the  administrative 
order  even  though  the  court  might  find  that  there  was 
sufficient  evidence  to  sustain  the  order.  In  the  present 
case,  appellant’s  counsel  was  restricted  in  her  opportunity 
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to' cross-oxainine  both  of  the  witnesses  u|>on  wliose  testi¬ 
mony  the  de])Ortation  order  was  Ixised. 

Appellant's  counsel  succ<‘e(h>d  in  brinufinu:  out  that  when 
Patterson  was  first  asked  by  the  Inimiirration  Service 
whether  he  knew  a  Philij)  (’herner,  he  repli»‘d  that  “the 
name  meant  nothinir  to  me*\  SubsiMpiently,  he  was  shown 
a  ])hoto‘rraj)h.  which  he  was  told  was  that  of  th(‘  appellant, 
and  he  then  stated  that  he  rccoirTiized  the  jihotoufraph  as 
one  of  Phili])  (’herner  whom  lu*  had  known  as  a  member 
of  the  (’ommunist  Party.  .\j)pellant 's  counsel  souirht  to 
probe  further  into  this  fir>t  recoirnition  int»*rview,  but  the 
examiniriir  officer  objected  on  the  iifround  that  since  Pattm*- 
son  ha<l  stated  at  tin*  In^arinir  that  he  reco'rnizcd  the  a])- 
})ellant  ‘‘what  took  place  durinir  what  was  an  investiiratory 
period"  was  irrelevant.  This  objection  was  sustained  and 
further  cross-(*xamination  on  the  subject  was  curtailed. 
This  was  severely  prejudicial. 

In  view  of  th(‘  curtailment  of  the  cross-(‘xamination,  at 
this  staire  one  can  only  sjieculate  as  to  what  the  cross- 
examination  miirlit  hav(‘  revealed  concernin.i^  the  inade- 
(juacy  of  the  iilentilication,  the  su,i;.i;(‘stions  made  by  tlu* 
official  of  the  Immiirration  S<*rvice,  and  I’atter.son's  mo¬ 
tives  in  airrei'ini;  to  be  a  witness  airainst  the  ajipellant. 
The  failun*  of  the  presi<linir  offi<‘er  to  permit  this  exami¬ 
nation  was  ]>r(*judicial  error  and  requires  reversal  of  tin* 
deportation  order. 

With  resjiect  to  the  witness  .Malkin,  couns(*l  for  the  a])- 
pellant  was  not  permitte<l  to  cross-examine  this  witness 
concernin.ii:  his  address,  to  whom  he  was  married,  and  other 
matters  of  a  related  nature.  Under  Alfortl  v.  Vuited 
States,  this  rulin.y;  in  itself  recjuires  reversal  of  the  de¬ 
portation  order  because  of  tlu*  failure  to  i^ive  a  fair  lu‘ar- 
inii:. 

II 

Tlie  witness  Malkin  was  a  full  time  emjiloyee  of  the 
Immiirration  and  Naturalization  Service,  paid  by  the  serv- 
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ice  $o,400  a  year.  He  had  been  so  employed  since  1949, 
and  he  had  received  a  raise  in  pay  from  an  initial  salary  of 
$4,700  a  year.  His  duties  for  the  Immigration  Service  in¬ 
cluded  testifying  at  hearings,  and  his  testimony  at  appel¬ 
lant’s  deportation  hearing  was  part  of  his  official  duties 
as  an  employee  of  the  Immigration  Service.  Prior  to  his 
testimony  at  this  hearing,  Malkin  had  testified  in  some 
forty  to  lifty  dei>ortation  cases,  in  at  least  half  of  which 
his  function  had  been  to  identify  aliens  as  former  mem¬ 
bers  of  the  Communist  Party. 

It  was  the  function  of  the  presiding  officer  to  pass  upon 
the  credibility  of  witnesses  at  the  hearing,  and  his  find¬ 
ings  on  credibility  might  well  have  been  binding  upon  the 
Hoard  of  Immigration  Appeals.  But  so  far  as  the  witness 
Malkin  was  concerned,  the  presiding  officer  was  faced  with 
a  dilemma  which  prevented  him  from  fairly  appraising 
Malkin's  credibility.  He  was  aware  that  Malkiti  was  not  an 
<»rdinary  witness,  but  a  fellow  employee.  He  was  also 
aware  that  Malkin,  while  testifying  at  the  hearing,  was 
engaged  in  official  duties  as  an  employee  of  the  Immigra¬ 
tion  Service  and  that  that  was  Malkin’s  principal  duty  as 
an  employee  of  the  Immigration  Service.  The  Immigration 
Service,  by  employing  Malkin  in  this  capacity  and  by  pay¬ 
ing  him  for  his  testimony  as  part  of  his  official  duties, 
guaranteed  his  veracity.  The  relationship  between  the 
Immigration  Service  and  Malkin  was  not  the  ordinary 
one  of  a  prosecutor  and  a  witness.  Instead  it  was  the 
relationship  between  a  government  agency  and  a  trusted 
regular  employee.  Malkin  was  consistently  used  as  a  wit¬ 
ness  in  deportation  proceedings  of  this  nature  and  be¬ 
cause  of  his  satisfaetoiy*  services  as  such  a  witness,  had 
received  an  increase  in  pay.  Thus,  the  officer  presiding  at 
the  hearing  could  not  fail  to  credit  his  fellow  employee 
.Malkin’s  testimony  without  reflecting  on  the  judgment  of 
his  own  superiors  in  employing  Malkin  as  a  professional 
witness. 


Ap]K*llaiit  was  ontitlfil  to  a  prosidinjj  officer  wlio  was 
clearly  impartial  ami  who  felt  five  to  decide  issues  of 
credihility  without  reirard  to  any  extraneous  circum¬ 
stances.  Umler  the  eircumstances.  it  is  clear  that  tin*  ]»ri*- 
sidinir  ()ffieer  was  not  in  a  position  to  jiass  ujxui  tlie  eredi- 
hility  of  the  witness  Malkin.  In  vi(‘W  of  tlu‘  rt‘lati(*nships 
h(*tween  the  presidinir  officer  and  the  witn(‘ss,  a  findin,!; 
hy  the  presi<Iinir  officer  that  Malkin  had  falsilied  his  testi¬ 
mony  would  undouhtedly  have  j>roduced  s(‘rious  rejier- 
cu>>ions  within  the  airency.  .Malkin,  ;is  a  fellow  em]»loy(*e, 
wouhl  hav<*  Ix-eu  compelhMl  hy  th(‘  ci reum>tanees  ami  the 
need  to  save  his  joh  to  protest  airainst  sncli  a  (indinir.  The 
Immiirration  Service  itself  which  ha<l  >o  much  vested  inter¬ 
est  in  Malkin  as  an  emi»loyee  of  lomr  standinv:.  ami  whi<-h 
had  use<I  his  testimony  over  and  over  airain  in  eases  of 
this  character  would  have  been  ohliir(*d  to  takt*  soim* 
action  on  tin*  matter  either  with  reirard  to  Malkin  or  tlie 
j)residin.ir  officer. 

Moreov(*r,  special  impiiry  offic(‘rs  in  tin*  Immiirration 
Service  <lo  not  have  the  safeuuaials  foi*  imlepemlent  action 
as  do  trial  examinei-s  ><*lecte<l  under  the  provisions  of  the 
^\dministrativ(*  Procedure  Act.  In  the  ahsence  of  such  saf(‘- 
iruards.  the  presidinir  oflicei*  in  this  hearinir  <lid  not  hav(‘ 
'the  re<jnisil<*  independence  to  permit  him  faii'ly  to  pass 
upon  .Malkin's  cre<lihility.  Th(‘  app<*llant,  liowever,  was  en- 
title<l  to  a  h<*arinir  officer  with  tin*  n*«|uisite  independence 
ami,  cons(Mjuently,  was  denied  a  fair  hearinir. 

Ill 

Section  242(h)(4)  of  the  Immiirration  and  Nationality 
Act  provides  that  “no  decision  of  <leportahility  shall  he 
vali<l  unless  it  is  based  u))on  reasonable,  substantial  and 
j)rohativ<‘  evidimcc*”.  This  section  is  m‘w  in  deportation 
statutes  and  was  incorjiorated  for  the  fii-st  time  in  the 
Immiirration  and  Nationality  Act  of  ll)r)2. 

Prior  to  the  passajre  of  the  1J)52  Act,  the  validity  of 
'deportation  orders  could  he  reviewed  only  hy  jjroceediniis 


I 


ill  halk'as  corpus.  The  scope  of  review  was  limited  to  deter- 
miiiiiiir  whetlier  or  not  the  alien  had  obtained  a  fair  hear- 
inir.  The  laiiiraaire  of  the  10.32  Act,  however,  imposes  upon 
the  courts  tlie  same  duty  of  reviewinir  deportation  orders 
as  obtains  in  the  case  of  decisions  of  otlier  administrative 
airtmcies.  (\mrt  must  now  review  deportation  orders  not 
onlv  to  (h'tennine  whether  or  not  the  hearim?  was  fair, 
]>nt  also  to  determine  whether  the  order  is  based  upon 
••reasonable,  substantial  and  probative  evidence.” 

Tlie  ]>lirase  ‘•substantial  evidence"  has  been  defined  by 
the  Sujireme  Court  as  “more  than  a  mere  scintilla.  It 
means  such  relevant  evidence  as  a  reasonable  mind  miji-ht 
accept  as  ade«iuate  to  su^iport  a  conclusion”.  It  “must 
do  more  than  create  a  suspicion  of  the  e.xistence  of  the 
fact  to  be  established.” 


In  addition  to  relvine:  on  the  testimonv  of  the  witnesses 

•  »  * 

Patterson  and  Malkin,  the  Board  of  Tmmiirration  Appeals 
rested  its  findiim-  of  de])ortahility  upon  the  fact  that  the 
ap])ellant  did  not  testify  at  the  deportatiim  hearine:.  Previ¬ 
ous  court  decisions  have  held  that  it  is  permissible  to  draw 
inferences  from  silence  in  deportation  cases  but  the  same 
decisions  considered  that  the  scope  of  judicial  review  was 
limited  to  a  determination  as  to  whether  or  not  the  hear- 
inir  was  fair.  AVliatever  the  rule  may  have  been  concernin<>: 
the  permissibility  of  an  inference  from  silence  in  a  limited 
review  in  a  habeas  corpus  proceeding,  it  cannot  be  said, 
in  tlu'  face  of  the  new  standard  of  review  imposed  by  the 
statute  applicable  here  that  the  silence  of  the  appellant  is 
an  item  of  reasonable,  substantial  and  probative  evidence. 

In  view  of  the  requirement  imposed  by  the  statute  that 
findings  must  be  based  upon  reasonable,  substantial  and 
probative  evidence,  the  Board  was  not  justified  in  placing 
any  reliance  upon  appellant’s  silence.  Since  it  did  so,  its 
order  must  he  set  aside  for  that  reason  alone.  Keviewing 


s 


courts  must  set  aside  an  order  of  an  ailininistrative  ai^encv 
baseci  upon  an  erroneous  ruliny:  of  law  even  if  tlie  order 
could  be  supported  on  other  irrounds. 

V 

Under  the  standard  of  **  reasonable,  substantial  and  pro¬ 
bative  evidence"  the  Service'  should  not  have  n'lied  on 
Patterson *s  testimony  on  the  irrounds  that  it  was  not 

worthv  of  credence.  If  Patterson's  te'stimonv  be  disre*- 

•  • 

yrarded,  there  is  h*ft  only  the  testimony  of  one  individual, 
the'  professional  witness  Malkin.  Sine*e‘  the*  presidinir  offi- 
ceT  coulei  met  impartially  pass  on  Malkin's  testitnony, 
that  too  was  not  a  pennissible  basis  for  his  finelinics. 

Moreover,  if  the  (’ourt  finels  that  the  reliance  hy  the 
Immigration  Service  u])on  any  of  the  bases  uj)on  wliich  its 
ele])ortatie)ii  eereh'r  was  ba<e*el  was  ince)rre‘ct,  then  tlu*  erele'r 
must  be  set  aside  even  if  the  remaininir  bases  for  the  order 
were  valid. 

ARGUMENT 

I 

THE  APPELLANT  WAS  DENIED  A  FAIR  HEARING 

A.  The  Appellant  Was  Denied  the  Right  of  Cross-Examination 

in  the  Deportation  Hearing 

In  deportation  hearinirs  as  well  as  in  other  administra¬ 
tive  hearinirs,  n*spondents  must  lu*  accorded  full  riirhts  of 
cross-examination.  A  deprivation  of  the  riy:ht  of  cross- 
examination  re<juires  a  settinir  asi<le  of  the  administra¬ 
tive  order  even  thouyfh  the  court  miirht  timl  that  there 
was  sufficient  <*vi<l(*nce  to  sustain  the  order.  UcUhi  v. 
PincKs,  338  U.  S.  209;  Shaw  v.  Duncan,  194  F.  '2d  779;  In 
re  Suf/a7io,  40  F.  2d  961. 

It  should  b(*  noted  preliminarily  that  since  both  of  the 
witnesses  a.uainst  the  appellant  were  })aid  informers,  it 
was  necessary  that  their  testimony  be  examined  with  far 


0 


i 


,irroat(‘r  scrutiny  than  the  testimony  of  orclinaiy  witnesses. 
Flcfrhrr  v.  United  States,  SI  App.  D.  C.  306,  158  F.  2cl 
321. 


i 


I 


In  the  present  case  appellant’s  counsel  was  restricted  in  | 
ln*r  opportunity  to  cross-examine  both  of  the  witnesses  ! 
111)011  whose  testimony  the  deportation  order  was  based.  I 
We  will  treat  the  rulinirs  restricting:  the  cross-examination  j 
of  these  witnesses  separately.  i 


( 1 )  Leonard  PATTERSiON.  ! 

I 

! 

Patterson  testified  on  direct  examination  that  he  recoc;-  | 
nized  the  appellant  as  Philip  Chenier  (Tr.  2S).  and  re-  i 
membered  seeinu-  him  at  four  or  five  ('’ommunist  Partv  i 

»  j 

meetinirs  which  took  place  twenty  to  twenty-five  years  aw  I 
(Tr.  20-33).  These  meetinirs  were  attended  by  from  100  1 
to  500  ]>eo])le  (Tr.  31-33).  (On  cross-examination.  Patter-  ; 
son  acknowledired  that  the  last  time  he  had  seen  the  appel-  i 
hint  prior  to  the  hearimr  was  in  1934  or  1935  (Tr.  107),  i 
that  he  did  not  recall  ever  s])eakinir  to  the  appellant  (Tr.  ; 
101),  and  that  appellant  did  not  speak  at  these  large  meet-  I 
ings  or  do  anything  else  to  make  him  stand  out  (Tr.  102).  | 

Appellant's  counsel  succeeded  in  bringing  out  that  when  j 
Ihitterson  was  first  asked  bv  the  Immigration  Service  | 

*  I 

whether  he  knew  a  Philip  Cherner,  he  replied  that  “the  i 
name  meant  nothing  to  me.”  (Tr.  85).  Subseipiently,  he  i 
was  shown  a  photograi)h,  which  he  was  told  was  that  of  I 
the  appellant,  and  he  then  stated  that  he  recognized  the  ! 
])hotograph  as  one  of  Philip  Cherner  whom  he  had  known  ! 
as  a  member  of  the  Communist  Party  (Tr.  84-86).  Appel-  ! 
hint's  counsel  sought  to  probe  further  into  this  first  recog-  | 
nit  ion  interview,  but  the  examining  officer  objected  on  the  ; 
ground  that  since  Patterson  had  stated  at  the  hearing  that  ! 
he  recognized  the  appellant,  “what  took  place  during  what  ! 
was  an  investigatory  period”  was  irrelevant  (Tr.  88).  ; 
This  objection  was  sustained  and  further  cross-examination  ; 
on  the  subject  was  curtailed  (Tr.  88-91).  | 


] 

j 
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Clearly,  iiiuler  the  eireunistaiiees,  this  eurtaihnent  of 
cross-examination  was  severely  ]>rejiulieial.  An  inquiry 
into  the  manner  of  identification  of  an  iiidividnal  by  ex¬ 
amination  of  photoirraphs  is  essential  to  determine  whether 
or  not  the  identification  is  reliable.  Patterson's  initial 
identification  of  the  appellant  was  not  made  by 
seb*etinir  aj)pellant's  photoirraph  from  a  irroii])  of  nnidimti- 
fi<*<l  ph<>toirraj)hs.  On  the  contrary.  Patt(*rson  was  shown 
only  one  j)hotoirraph,  was  told  that  tliis  was  a  pboto*.rraj»h 
f>f  the  appellant,  and  was  asked  w]i(*ther  he  could  i<lentify 
bi?n  as  a  former  memb<*r  of  the  (’ommnnist  Party  (Tr. 
Sb).  Thus,  in  efT<‘ct,  Patterson  was  put  on  notice  that  if 
lie  failed  to  identify  the  app<‘llant  as  a  former  member  of 
the  ('ommnnist  Party,  be  would  not  In*  callod  as  a  witness 
in  tin*  d»*j)ortation  proceedinirs  ami  would  r(‘(M*ive  no  rt*- 
mniieration  for  his  services.  Ibidcr  tliese  eirenmstances 
app(‘llant's  counsel  clearly  was  entitled  to  prolu*  in  d(‘tail 
into  (‘xactly  what  oeenrr(*d  at  tliis  initial  itbmtilicatiim 
in1(*rvie\v.  In  vi«*\v  of  tlie  curtailimmt  of  the  cross-i'xami- 
nation,  at  this  stairo  one  can  oidy  sp(‘culate  as  to  what  the 
cross-examination  miirlit  have  rev(‘ab‘d  concerninir  the  in- 
;'.<b*qu;icv  of  tin*  ichmtification,  tlu*  suirirestions  ma«le  by 
tin*  oflioial  of  the  Immiiri'ation  Serviee.  and  Pattorson's 
motives  in  aLrre<*inir  to  be  a  witness  airainst  tin*  appollant. 
(’ertainly,  the  objection  nnnle  at  the  hearing:  by  the  ex- 
aminiiiir  ofiicer  that,  since  Patterson  identifie<l  tin*  aj)]ml- 
lant  at  the  b(*arin.ir  itself,  the  circumstances  nnd(*r  which 
he  first  identifie<l  the  appellant  wen*  irrelvant,  was  clearly 
without  merit.  Accordin.irly,  the  failure  of  the  prc'sidine: 
officer  to  permit  this  examination  was  ])rejndicial  (*rror 
and  re<juires  reversal  of  the  dej)orfation  order. 

Sijrnificantly,  in  a  case  befon*  the  Tmmii^ration  Service 
itself,  the  testimony  of  this  same  witness,  Patterson,  in 
identifvinir  an  alien  as  a  former  member  of  the  (’ommnnist 
Partv  was  found  not  worthy  of  credit.  Tn  this  case  the 
Hoard  of  Immiirration  Appeals  considered  as  a  decisive 
factor  in  rejecting:  Patterson’s  testimony  that  Patterson, 
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ill  initially  identifying^  the  alien  in  that  case,  had  becni 
>ho\vn  only  the  photograph  of  the  alien  and  not  photo-| 
crajihs  of  other  persons  at  the  same  time.  Matter  of  Kar-\ 
puk.  File  A-1 141)660 — Baltimore,  decided  April  12,  1955.-I 

i 

i 

(2)  MArnicE  Malkin.  | 

With  respect  to  the  witness  Malkin,  counsel  for  the  ap-| 
pellant  was  not  permitted  to  cross-examine  this  witnessj 
concerning  his  address,  to  whom  he  was  married,  and  otherj 
matt(‘rs  of  a  related  nature  (Tr.  202,  20.‘5).  Under  AJforff] 
V.  Vuitrft  States,  2S2  U.  S.  687,  this  ruling  in  itself  requiresj 
reversal  of  the  deportation  order  because  of  the  failurej 
to  give  a  fair  hearing.  In  that  case  the  Supreme  Court  re-j 
versed  a  conviction  solely  because  the  trial  court  had  sus-j 
tained  an  objection  to  the  question,  ‘‘Where  do  you  live?”,i 
put  on  cross-examination  to  a  witness  for  the  prosecution.! 
The  Court  stated,  at  page  691; 

“Cross  examination  of  a  witness  is  a  matter  of  right! 
...  Its  jiermissible  purposes,  among  others,  are  that! 
the  witness  mav  be  identified  with  his  communitv  so| 
that  indeixMident  testimonv  mav  be  sought  and  offered! 
of  his  reputation  for  veracity  in  his  own  neighbor-! 
hood  .  .  .;  that  the  jury  may  interpret  his  testimony! 
in  the  light  reflected  upon  it  by  knowledge  of  his  en-! 
vironment.”  i 


The  Court  stateil  further  at  page  692-693:  ; 

“Counsel  often  cannot  know  in  advance  what  perti- 1 
nent  facts  may  be  elicited  on  cross-examination.  For! 
that  reason  it  is  necessarily  exploratory;  and  the  rule  j 
that  the  examiner  must  indicate  the  purpose  of  his  | 
iiKpiiry  does  not,  in  general,  apply  . . .  Prejudice  en- ! 
sues  from  a  denial  of  the  opportunity  to  place  the  ; 
witness  in  his  yiroper  setting  . . .  The  question  ‘Where  ! 
do  you  live?'  was  not  only  an  appropriate  preliminary  ! 
to  the  cross-examination  of  the  witness,  but  on  its  | 

-  This  decision  of  the  Board  of  Iniinigration  Appeals  was  made  i 
part  of  the  rf*cord  below  and  is  part  of  the  record  presently  be-  i 
fore  this  Court.  1 


I 

I 
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face,  ...  was  an  essential  stej)  in  identifyinir  the  wit¬ 
ness  with  his  environment,  to  wliich  cross-examination 
may  always  be  directed." 


B.  The  Presiding  Officer  at  the  Deportation  Hearing  Could  Not 
Impartially  Pass  Upon  the  Credibility  of  the  Witness 
Malkin 


The  witness  Malkin  was  a  full-time  employee  of  the 
Immiirration  and  Naturalization  Service,  paid  by  the  Serv¬ 
ice  $o,4fM)  a  year.  (Tr.  159-60,  207).  He  had  l)een  so  em¬ 
ployed  since  1949,  and  ha<l  receiv(‘d  a  raise  in  pay  from  an 
initial  salary  of  $4,7(K)  a  year  (Tr.  206,  217).'*  His  duties 
for  the  Tmiiiicrration  Service  included  testifyimr  at  hear- 
injrs,  and  his  t(*stimony  at  appellant's  d(‘j)ortation  hearinu: 
was  part  of  his  official  duties  as  an  employee  of  the  Im- 
miirration  Service  (Tr.  207).  Prior  to  his  testimony  in 
thisihearinir,  Malkin  had  testified  in  from  40  to  .50  deporta¬ 
tion  ca.^es,  in  at  least  half  of  which  his  function  had  been 
to  id(*ntify  aliens  as  former  memb(‘rs  of  the  (’ommunist 
Party  (Tr.  21S-9).  The  officer  who  presided  at  the  hear- 
in;r  was  also  an  employee  of  tin*  Immi.u^ration  Service. 

It  was,  of  course,  the  function  of  the  })residinv:  officer 
to  pass  upon  th(‘  credibility  of  witm‘sses  at  the  hearing:, 
and  I  his  findin<rs  on  credibility  mijj:ht  well  have  lu*en  hind- 
injr  upon  the  Hoard  of  Immiirration  .Vpj>eals.  See  I'niittl 
States  V.  Iloltiyn,  222  F.  2d  H40.  Hut  so  far  as  tin*  witness 
Malkin  was  concerned,  the  presidinir  officer  was  faced  with 
a  dilemma  which  prevented  him  from  fairly  appraisinir 
Malkin’s  credibility.  He  was  aware  that  .Malkin  was  not 
an  ordinary  witness,  but  a  fellow  mnployee.  He  was  also 
aware  that  Malkin,  while  testifyimr  at  tlu*  hearinir,  was 
enjraired  in  official  duties  as  an  employee  of  the  Immiirra- 
tion  Service  and  that  that  was  Malkin’s  principal  duty  as 
an  emj>loyee  of  the  Inimi.irration  Service.  The  Immiirra- 


^  At  another  portion  of  the  transcript,  Malkin  testified  that  he 
had  been  employed  by  the  Imniifrration  Service  since  1948  (Tr. 
160). 
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tion  Service,  by  employing  Malkin  in  this  capacity  and  by  I 

I)aying  him  for  his  testimony  as  part  of  his  official  duties,! 

guaranteed  his  veracity.  The  relationship  between  the  i 

Immigration  Service  and  Malkin  was  not  the  ordinarv  one  i 

.  .  '  .  i 

of  a  prosecutor  and  a  witness.  Instead,  it  was  the  relation- 1 

ship  between  a  goveriiinent  agency  and  a  trusted,  regular  i 

employee.  Malkin  was  consistently  used  as  a  witness  in  ; 

deportation  proceedings  of  this  nature,  and  because  of  his  ! 

satisfactory  services  as  such  a  witness,  he  had  received  | 

an  increase  in  pay.  Thus  the  officer  presiding  at  the  hear- : 

ing  could  not  fail  to  credit  bis  fellow  employee  Malkin’s  | 

testimony  without  reflecting  on  the  judgment  of  his  own  | 

superiors  in  employing  Malkin  as  a  professional  witness,  j 

The  dilemma  was  aggravated  by  the  circumstance  that  i 
Malkin  seeme<l  to  have  at  least  as  much  standing  and  | 
prestige  in  the  Immigration  Service  as  did  the  presiding  | 
officer.  Certainly,  the  conduct  of  the  bearing  officer  indi-  I 
eated  quite  clearly  that  the  relationship  between  the  two  I 
was  not  that  of  the  ordinary  relationship  between  judge  i 
and  witness.  Malkin,  recognizing  the  security  of  his  posi-  ! 
tion  with  the  Immigration  Service  which  employed  him  ! 
regularly  for  testifying  in  hearings  of  this  kind,  did  not  | 
defer  to  the  presiding  officer.  Instead,  throughout  the  | 
hearing,  Malkin,  rather  than  the  presiding  officer,  deter-  | 
mined  when  and  how  the  witness  Malkin  would  answer  | 
questions  on  cross-examination.  Malkin  did  not  wait  for  a  | 
ruling  from  the  presiding  officer  on  questions  but  an-  | 
nounced  whenever  he  saw  fit  that  he  considered  a  question  ; 
objectionable  and  would  not  respond  to  it.  The  presiding  | 
officer  merely  acquiesced  in  Malkin's  announcements.  (Tr.  | 
188,  202,  203,  217,  219,  252).  Further,  Malkin  while  a  wit-  | 
ness  commented  on  and  criticised  the  conduct  of  appel-  | 
hint’s  counsel  to  the  point  of  making  insulting  remarks  to  j 
counsel.  The  presiding  officer  sat  by  and  allowed  this  con-  j 
duct  without  admonition  (Tr.  197,  200-1,  239-42).  In  effect,  j 
the  witness  Malkin,  with  the  acquiescence  of  the  presiding  j 
officer,  took  over  the  management  of  the  hearing  (Tr.  242,  | 
268).  ^  i 


f 
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Appellant  was  entitled  to  a  presidini;  ollieer  who  was 
elearly  impartial  and  who  felt  t’reo  to  decido  issues  of  ered- 
ihility  without  reirard  to  any  extraneous  eireiimstanees.  As 
>tatetl  iji  /»’<’  .’>41)  I  .  S. 

**( ”irenin>tanees  and  relationships  must  Ik*  considered 
.  .  .  every  jjroeednrt*  which  would  otTer  a  possible 
temptation  to  the  averaire  man  as  a  judice  ...  not  to 
hold  the  balance  idee,  clear  and  true  between  the  State 
and  the  accustMl,  deides  the  latter  due  j)r()cess  of  law. 
...  Such  a  strinirent  rub*  mav  sonu'times  bar  trial  hv 
judires  who  have  no  actual  l)ias  and  who  would  do 
their  very  best  to  weiirh  the  scales  of  justice  e»jually 
})etweeu  contendiiiir  i)arties.  But  to  perform  its  hiirh 
function  in  tlie  best  way  justice  must  satisfy  the  ap- 
j>ea ranee  of  justice.”’ 

S(*e  also  Tiniicif  v.  Ohio,  'l~?t  I*.  .S.  .‘ilO;  Vuitrd  Sfairs  r.r 
rt'l  Arctirfli  V.  Slninffhn4-ss//,  .'UT  r.  S.  'JbO:  Offutt  v.  Uniird 

:}4s  r.  s.  n. 

I'lider  the  circumstances,  it  is  clear  that  the  ])r(‘sidinir 
ofiicer  was  in  no  position  to  pass  upon  tlie  credil)ility  of 
tlie  witness  Malkin.  In  view  of  the  ndationships  betwetm 
th<*  ]>residinir  ofiicer  and  tlie  witness,  a  lindini'  by  the  ])re- 
sidiiiir  ofiicer  tliat  .Malkin  had  falsiiiiMl  his  testimony  would 
undoubtedly  have  ijroduced  s«*rious  repm'cussions  within 
tin*  airency.  .Malkin,  as  a  fellow  employee,  would  have*  Ix^en 
compidled  by  the*  eircumstanc<*s  an«l  the  need  to  save*  his 
job  to  protest  a,*rainst  such  a  lindimr.  Tin*  Immiirration 
Service  itself  which  had  so  much  vested  interest  in  .Malkin 
as  an  employee  of  lone:  standinir.  ami  which  had  used  his 
testimony  over  and  over  airain  in  cas(‘s  of  this  character 
would  have  been  obliiriMl  to  take  some  action  on  the  matter 
eitlu'r  with  rei^ard  to  Malkin  or  the  pr(‘sidin.ii:  ofiicer. 

Murcello  v.  Bonds,  .‘149  T.  S.  .’102,  held  that  the  mere  fact 
that  the  sjiecial  impiiry  officer  was  subject  to  the  super¬ 
vision  and  control  of  officials  in  tin*  Immi.efralion  Service 
charire  with  invest inalive  and  i)ros«*cutin<^  functions  did 
not  in  and  of  itself  result  in  a  denial  of  due  process.  Never- 
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theless,  it  is  clear  that  special  inquiry  officers  in  the  Im-I 
ini.irration  Service  do  not  have  the  safeguards  for  in-! 
dependent  action  as  do  trial  examiners  selected  under  thel 
provisions  of  the  Administrative  Procedure  Act.  In  the! 
ahsence  of  such  safeguards,  the  presiding  officer  in  this| 
liearing  did  not  have  the  requisite  independence  to  permit! 
him  fairly  to  j^ass  upon  Malkin's  credility.  The  appel¬ 
lant,  however,  was  entitled  to  a  hearing  officer  with  the 
reiiuisite  independence,  and  consequently,  under  the  cir¬ 
cumstances  of  the  case,  was  denied  a  fair  hearing. 


THE  FINDING  OF  DEPORTABILITY  RESTS  ON  IMPROPER 

BASES 

A.  The  Standard  of  Proof  Under  the  Immigration  and 
Nationality  Act  of  1952 

Section  ‘242(b)(4)  of  the  Immigration  and  Nationality 
Act  provides  that  “no  decision  of  deportability  shall  be 
valid  unless  it  is  based  upon  reasonable,  substantial  and 
j)robative  evidence."  This  section  is  new  in  deportation 
statutes  and  was  incorporated  for  the  first  time  in  the  Im¬ 
migration  and  Nationality  Act  of  1952.  Previous  versions 
of  the  deportation  act  had  no  similar  provision.  Earlier 
prints  of  the  Act  provided  only  that  “no  decision  shall  be 
valid  unless  it  is  based  upon  probative  evidence.”  S.  3455, 
81st  ('ong.  2d  Sess. :  II. R.  ‘2379,  82d  Cong.  1st  Sess. ;  H.R. 
‘2816,  82(1  Cong.  1st  Sess.;  S.  716,  82d  Cong.  1st  Sess.  The 
language  “substantial  and  reasonable”  evidence  was  in- 
serted  in  this  section  after  joint  hearings  by  the  Senate 
and  House  Committee,  in  which  many  witnesses  indicated 
the  need  to  make  the  Immigration  Service  conform  with 
the  normal  standards  of  administrative  agencies  and  to 
give  the  same  scope  of  judicial  review  over  decisions  of 
the  Immigration  Service  that  are  applicable  in  the  case  of 
other  administrative  agencies.  See  Joint  Hearings  before 
the  Subcommittee  of  the  Committees  on  the  Judiciary  on 
Bills  to  Revise  Laws  Related  to  Immigration,  Naturaliza- 
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tion  and  Xatioiiality.  8-iid  ('oiiir.  1st  Soss.  .‘US,  418-*22, 
.377.  ;3JH),  (m.  In  Marrrllo  v.  lioiuls,  .‘UO  U.  S.  .302, 

.’IDS  tlu^  Suj>n*in(‘  (’oiirt  specilu-ally  noted  tliat  this  provi¬ 
sion  of  the  Iinniiirration  and  Nationality  Act  was  modelled 
after  the  Administrative  Proeedure  Act  and  was  to  be 
iriven  the  same  elTect  as  that  Act. 


Prior  to  the  ])assaire  of  the  10.32  Act,  the  validitv  of 
dejK)rtation  orders  could  be  n*viewed  only  by  proceedinirs 
in'  hal>i*as  corpus.  Ih-ikkihi  v.  Harhrr,  .‘U.3  P.  S.  220; 
Sh/iuf/Jntrss//  V.  Pfflrriro.  .'UO  P.  S,  4S.  The  sco])e  of  re¬ 
view  was  limited  to  determinimr  whether  or  not  the  alien 
had  obtaiiK'd  a  fair  hearim;.  I’nifrd  Stairs  rj-  rrl  Hit  oka  w- 
ski/  V.  Tod.  26.’*  P,  .S.  140;  Vaitrd  Stairs  rx  rrl  Vajtaarr  v. 
("omai.  of  I  nun  iff  rat  ion.  ’27.*>  P.  S.  iD.'h  The  laiiiruaiTt*  of  the 
10.32  Act,  however,  imposes  upon  the  courts  the  same  duty 
of  reviewin'^  deportation  orders  as  obtains  in  the  case  of 
decisions  of  other  administrative  avrencies.  Marrrllo  v. 
Hands,  siifira;  Vnitrd  Statrs  v.  Holton.  222  F.  2d  S40. 
('ourts  must  now  review  deportation  ord(‘rs  not  only  to 
<b't(‘rmine  wh(‘tln*r  or  not  the  heariin;:  w;is  fair,  but  also  to 
♦letermine  if  tin*  order  is  based  uj»on  “reasonable,  substan¬ 
tial  and  probative  evidence.” 


The  })hr;is(*  “substantial  evidence”  has  l)een  defined  as 
“mon*  than  a  mere  scintilla.  It  m(*ans  such  relevant  evi¬ 
dence  as  a  reasonable  mind  mii^ht  accept  as  adetpiate  to 
su};i)ort  a  conclusion.”  Honsolidatrd  Edison  Eo,  v.  Sational 
L.  H.  Hd..  .305  P.  S.  197,  229.  Tt  “must  do  mon*  than 


creat(*  a  susj)icion  of  the  e.xistence  of  the  fact  to  be  estab¬ 
lished.”  Xational  Labor  Hrl.  Hd.  v.  Eolanibian  E.  <(’  S.  Eo.. 

:m  V.  s.  292,  :joo. 


The  siirnificance  to  Ik*  attached  to  the  (’onuressional  de¬ 
cision  to  insert  for  the  first  tiim*  in  deportation  statutes 
the  nature  of  the  standard  of  proof  to  support  dejmrtation 
orders,  and  the  burden  this  j)laces  upon  reviewing:  courts, 
is  illustrated  by  the  following  comment  of  the  Supreme 
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Court  with  reiiipect  to  a  similar  Congressional  detenniiia-  j 
tion  as  to  the  National  Labor  Relations  Board:  | 

•*It  is  fair  to  say  that  in  all  this  Congress  expressed  i 
a  mood.  And  it  expressed  its  mood  not  merely  by  ora-  j 
torv  but  bv  leerislation.  As  leerislation  that  mood  must  I 
be  respected,  even  though  it  can  only  serve  as  a  stand-  j 
ard  for  iudufment  and  not  as  a  bodv  of  rigid  rules  i 

#»  •'  '  t 

assuring  sameness  of  application.  Enforcement  of  such  | 
broad  standards  imj)lies  subtlety  of  mind  and  solidity  : 
of  judgment.  But  it  is  not  for  us  to  question  that  Con-  | 
gross  may  assume  such  qualities  in  the  federal  judi-  i 
ciary  . . .  Congress  has  left  no  room  for  doubt  as  to  i 
tlu*  kind  of  scrutiny  which  a  court  of  appeals  must  ; 
give  the  record  before  the  Board  to  satisfy  itself  that  j 
the  Board's  order  rests  on  adequate  proof.’’  I 

ruircrsal  Camera  v.  Xafiotial  L.  R.  BoarfJ,  340  U.  S.  j 
474,  487.  j 

B.  It  Was  Error  to  Rely  Upon  the  Appellant's  Silence  at  the  | 

Deportation  Hearing 

In  addition  to  reiving  on  the  testimonv  of  the  witnesses  i 

•  ^  j 

Patterson  and  Malkin,  the  Board  of  Immigration  Appeals  I 
rested  its  finding  of  deportability  upon  the  fact  that  the  i 
appellant  did  not  testify  at  the  deportation  hearing  (J.  A.  i 
15).  *  I 

Previous  court  decisions  have  held  that  it  is  permissible  | 
to  draw  inferences  from  silence  in  deportation  cases,  but  | 
these  same  decisions  considered  that  the  scope  of  judicial  | 
review  was  limited  to  a  determination  as  to  whether  or  i 
not  the  hearing  was  fair.  United  States  ex  rel  Bllotnon-  \ 
sky  V.  Tod,  supra;  United  States  ex  rel  Vajtauer  v.  Comm,  i 
o/  Immigration,  supra.  These  decisions,  accordingly,  did  i 
not  review  the  deportation  order  before  them  from  the  | 
])oint  of  view  of  determining  whether  or  not  there  was  | 
reasonable,  substantial  and  probative  evidence  to  support  j 
the  order.  | 

Whatever  the  rule  may  have  been  concerning  the  per-  i 
missibilitv  of  an  inference  from  silence  in  a  limited  review  ! 

•  I 


I 

i 
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ill  a  liabeas  iH)rpus  proceediiiir,  it  cannot  be  said,  in  the 
face  of  the  new  standard  of  review  imposed  by  the  statute 
a])j)licai)le  here,  that  the  silence  of  tlie  apjndlant  is  an  item 
of  reasonable,  substantial  and  probative  evidenci*.  Th(‘ 
alien  in  I'nitrtl  v.  Iloltoti,  supra,  which  applied  this 

new  standard  of  review,  did  not  testify  at  Ins  deportation 
hearimr.  but  the  ap|K*llant  court  nevertheless  did  not  con¬ 
sider  that  this  failure  to  testify  supplied  any  ira])  in  the 
proof.  Moreover,  it  is  clear  that  even  under  the  old  stand¬ 
ard  the  courts  did  not  consider  a  failure  to  testifv  to  b«‘ 
anythin^:  more  than  suj>jH)rtimr  evidence  of  a  case*  made 
out  by  other  evidence.  In  I'uifrfl  Staffs  v.  Rrinirr.  70  F. 
2d  .31.")  the  court  said  at  p.  317:  “While  the  relator’s  re¬ 
fusal  to  answer  as  to  his  belief  in  the  overthrow  of  oriran- 
ized  irovernment  rnav  have  some  evidential  force  ...  it  is 
no  more  than  a  scintilla  in  tin*  settini:  here.  We  have  not 
y(‘t  reached  the  j»oint  where  proof  of  one’s  belief  can  rest 
solely  upon  his  refusal  to  answer  <|uestions  concerniipj:  it.” 


It  is  inconceivai)l(*  that  the  mere  silence*  of  an  individual  in 
any  administrative  proceeding:  can  be  «j:iven  weiirht  as  cem- 
stitutinjr  reasonable,  substantial,  and  i)rob;itiv(‘  «*vid(‘nct‘. 
(’f.  /{loJflr.r  v.  ruitufl  Staffs.  App.  I).  (’.  ,  22b  F. 

2d  7)1  where  this  Court  Ii(*ld  that  a  refusal  to  deny  that 
one  was  a  m(*mber  of  an  ortcanization  on  tin*  Attorney 
General’s  list  was  not  evidence  of  member.ship. 


In  view  of  the  re<juirement  imposed  by  tlie  statute  that 
findin.us  must  Ik*  based  upon  reasonable,  substantial  and 
])robativ’e  evidence,  the  Board  was  not  justitied  in  placinir 
any  reliance  on  appellant’s  silence.  Since  it  did  so,  its 
order  must  be  set  aside  for  that  reason  alone.  For  if  an 
administrative  order  rests  on  an  unsouml  lee:al  premise, 
it  cannot  lx?  sustained  even  if  it  miirlit  have  been  based  on 
valid  premises.  In  such  a  case,  the  order  must  be  remande<l 
for  administrative  redetermination.  See  N.L.Ii.B.  v.  Vir- 
ffinia  EU'ctrir  aud  Power  Co.,  314  U.  S.  460;  S.  E.  C.  v. 
Cheuer//  Corp.,  318  U.  S.  80;  Federal  Power  Com  mission 
V.  Idaho  Power  Co.,  344  U.  S.  17,  20;  Democrat  Printinfj 
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Co.  V.  F.  C.  C..  91  App.  D.  C.  72,  202  F.  2d  298;  Mississippi  ' 
Hirer  Fuel  Corp.  v.  F.  C.  C.,  82  App.  D.  C.  208,  163  F.  2d  | 
433,  449.  I 

C.  It  Was  Error  to  Rely  on  the  Patterson  and  Malkin  Testimony  j 

Tudor  the  standard  of  ‘‘reasonable,  substantial  and  I 
probative  evidence,"*  the  Service  should  not  have  relied  on  j 
Tatterson's  testimony,  on  the  jjrounds  that  it  was  not  | 
worthy  of  credence.  As  we  have  seen,  Patterson  is  a  paid  i 
informer.  As  set  out  supra  at  p.  9,  when  first  approached  | 
in  j)rivate  by  the  Service,  he  could  not  recall  appellant.  I 
Hy  the  time  of  the  heariiijr,  he  had  developed  a  marvelous  j 
recall  facility  which  enabled  him  to  perfonn  such  feats  as  i 
placin«>:  appellant,  with  whom  he  admittedly  had  never  I 
spoken,  at  larure  meetinirs  in  1934  or  1935. 

j 

If  Patterson’s  testimony  be  disregarded,  there  is  left  ! 
only  the  testimony  of  one  individual,  the  professional  wit-  I 
ness  Malkin.  Since  the  presiding  oflficer  could  not  impar-  | 
tially  pass  on  MalkiiTs  testimony,  that  too  was  not  a  per-  j 
missible  basis  for  his  findings.  | 

Moreover,  if  the  Court  finds  that  the  reliance  by  the  Im-  ! 
migration  Service  upon  any  of  the  bases  upon  which  its  I 
deportation  order  was  based  was  incorrect  for  the  rea-  | 
sons  set  out  in  this  brief,  then  the  order  must  be  set  aside  I 
even  if  the  remaining  bases  for  the  order  were  valid.  See  | 
cases  cited  supra.  \ 

j 

i 

Respectfully  submitted,  | 

Da\ud  Rein  | 

Joseph  Forer  | 

Forer  &  Rein  | 

711  Fourteenth  Street,  N.  W.  | 
Washington,  D.  C. 
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COXJNTERSTATEMENT  OF  QUESTIONS  PRESENTED  | 

i 

I 

Where  the  administrative  finding  that  appellant-alien  was  | 
a  Communist  Party  member  and  functionary  for  a  number  of  i 
years  is  supported  by  the  extensive  and  detailed  testimony  of  i 
two  former  Party  officials  and  corroborated  to  some  extent  by  | 
documentary  evidence  and  admissions  of  appellant,  the  ques-  j 
tions  presented  on  this  appeal  are,  in  the  opinion  of  appellees,  | 
as  follows:  i 

(1)  Was  the  deportation  order  premised  upon  reasonable,  i 
substantial,  and  probative  evidence? 

(2)  Can  the  failure  of  appellant  in  the  deportation  proceed-  | 

ings  to  testify  and  to  explain  the  overwhelming  proof  of  Com-  j 
munist  Party  membership  be  taken  in  account  in  administra-  j 
tive  proceedings?  i 

(3)  Does  the  record  of  the  administrative  proceedings  show  i 

that  appellant  was  accorded  a  fair  hearing?  | 

(I)  I 


I 

I 

i 

I 

I 

i 
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APPEAL  FROM  THE  VSITED  STATED  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


BRIEF  FOB  APPELLEES 


COUNTERSTATEMENT  OF  THE  CASE 

Appellant  is  an  alien,  a  native  and  citizen  of  Russia.  He 
entered  the  United  States  on  April  29,  1921.  and  appears  to 
have  resided  in  this  country  since  that  date.  On  May  27,  1953, 
a  warrant  of  arrest  in  dei^ortation  proceedings  was  issued  by  the 
Director  of  the  Los  Angeles.  California.  District  of  the  Immi¬ 
gration  and  Naturalization  Service,  and  served  on  appellant  on 
May  28.  1953.  Such  warrant  charged  that  appellant  had  been 
found  in  the  United  States  in  violation  of  the  Immigration  and 
Nationality  .\ct  in  that  ‘‘he  has  been,  after  entry,  a  member  of 
the  following  class,  set  forth  in  Section  241  (a)  of  said  -Act: 
An  alien  who  was  a  member  of  the  Communist  Party  of  the 
United  States.” 

On  June  IG.  1953.  a  hearing  in  deportation  proceedings 
against  appellant  was  commenced  pursuant  to  section  242  (b) 
of  the  Inmiigration  and  Nationality  Act  of  1952.  S  U.  S.  C. 
§  1252  (b),  and  the  regulations  promulgated  thereunder.  8 
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C.  F.  R.  §  242.  U|X)n  the  granting  of  continuances,  subsequent 
hearings  in  the  proceedings  were  lield  on  June  30.  and  on  July 
2S.  29.  30.  and  31.  1953.  when  the  Government  rested  its  case. 
Subsequent  hearings  were  held,  also  pursuant  to  the  granting 
of  continuajsces.  on  September  30  and  October  9.  1953. 

At  the  hearings,  apj^ellant  was  represented  by  counsel  of  his 
choice.  The  decision-makins  and  the  prosecuting  arms  of  the 
Immigration  .'Service  were  represented  by  different  i>ersons. 

Appellant,  on  a/lvice  of  counsel,  refused  to  be  sworn  or  to 
testify  in  the  i>rocee<lings. 

The  e.xamining  officer  called  Leonard  Potterfion.  now  em¬ 
ployed  as  a  risger  in  the  Bethlehem  Shipyard  and  as  a  taxicab 
driver  in  New  York.  X.  Y.  ( Tr.  25  ).*  Patterson  was  a  member 
and  national  functionary  of  the  Young  C'ommunist  Ix'ague 
during  the  period!  of  192S-1935.  He  was  also  a  member  of  and 
held  numerous  offices  in  the  Communist  Party  of  the  United 
States  during  the  1930-1937  perio<l.  except  while  he  was  a 
student  at  the  International  Lenin  School,  in  Moscow.  Russia, 
in  1931  and  1932.  at  which  time  his  Party  membership  was 
transferred  to  the  Communist  Party  of  the  J^oviet  Union 
(Tr.  25-28.  36).  Duritig  the  period  of  his  membership  in  the 
(.'ommunist  Party  of  the  Uriited  States  he  attended  every  na¬ 
tional  convention  of  the  Party  except  the  Eighth  which  was 
held  in  Cleveland.  Ohio,  in  1934:  he  also  attended  Party  meet¬ 
ings  almost  daily  ( Tr.  27).  In  1929.  he  was  active  in  the  Young 
Communist  league  an<l  was  a^'quainted  with  various  Party 
functionaries  (Tr.  29).  He  first  became  acquainted  with 
api)ellant  in  alx)Ut  April  1929  at  C'ommunist  Party  head¬ 
quarters.  then  located  at  26  Union  Square.  New  York  City,  the 
occasion  being  a  meeting  of  functionaries  of  the  New  York 
District  of  the  Party  held  for  the  purpose  of  preparing  for  the 
May  1st  demonstration  in  1929  (Tr.  28-31 ).  At  that  meeting, 
the  Organizational  Secretary  of  the  Party  gave  instructions 
for  the  functionaries  to  follow  in  preparing  for  the  demonstra¬ 
tion  (Tr.  31).  .About  March  1930,  Patterson  saw  appellant  at 
a  Communist  Party  functionaries  meeting,  at  which  the  attend- 

‘  Tli«*  .loiiir  wiil  !»•  ivffrrtii  lien-in  ii.^  ".I.  - ".  the  s<*j>arate 

apiwndi-x  of  api>ellees  as  - ”,  and  the  tran.script  of  the  record  of 

the  dei>ortariou  pr«K*eeding  as  "Tr. - ”. 
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ance  was  limited  to  functionaries  of  the  Party  who  had  been  | 
specifically  instructed  to  be  present;  this  meeting  was  held  for  | 
the  purpose  of  working  out  plans  and  strategy  in  connection  | 
with  unemployed  councils  in  New  York  City  (Tr.  31,  66-67).  i 
In  1933.  Patterson  saw*  appellant  at  a  meeting  of  the  Jewish  I 
Bureau  of  the  Communist  Party;  Patterson  was  sent  to  this  | 
meeting  by  the  National  Executive  Committee  of  the  Young  i 
Communist  League  to  meet  the  Jewish  Bureau  and  to  ! 
take  up  the  question  of  publishing  a  youth  section  in  the  Eng-  ' 
lish  language  in  the  “Morning  Freiheit,’'  dedicated  to  Jewish  ! 
youth  (Tr.  32-33).  Again  in  1933,  Patterson  wras  present  with  | 
appellant  at  an  Extraordinary  Party  Conference  (Tr.  32-33).  | 
Among  those  attending  the  latter  meeting  wrere  Gerhardt  Eisler,  ; 
Communist  International  representative  to  the  Communist  | 
Party  of  the  United  States,  and  Max  Danamon  (also  known  | 
as  Max  Young).  Young  Communist  International  representa-  ■ 
tive.  and  leading  Communist  Party  members  in  the  United  | 
States  (Tr.  33-35).  Patterson  had  previously  met  Eisler  in  j 
the  Communist  International  building  in  Moscow’  (Tr.  41).  i 
Also,  in  1933.  Patterson  wras  instructed  by  Harry  Haywood,  | 
member  of  the  Political  Bureau  of  the  Central  Committee  of  i 
the  Party  to  contact  appellant  at  the  Jewish  Educational  Insti-  j 
tute  in  New  York  City,  since  appellant  not  only  was  the  direc-  I 
tor  of  the  Institute  but  also  a  Party  member,  and  to  inform  the  | 
latter  that  he  ( Patterson )  had  been  sent  by  the  Party  to  address  | 
the  people  for  the  purpose  of  securing  support  in  the  Scots-  | 
borough  [sic]  Campaign;  in  carrying  out  these  instructions, 
Patterson  met  with  appellant  (Tr.  62-63).  Patterson  posi-  | 
tively  identified  appellant  as  a  Communist  Party  member  i 
throughout  the  former  s  Party  membership  (Tr.  69).  I 

On  cross-examination,  Patterson  was  subjected  to  an  exten-  i 
sive  and  searching  interrogation  into  numerous  matters,  most  | 
of  which  were  not  directly  covered  in  his  direct  examination.  | 
Such  matters  included  his  use  of  aliases  (Tr.  80) ;  the  fact  I 
that  he  disposed  of  his  personal  notes  relating  to  Party  affairs  | 
when  he  left  that  organization  (Tr.  81-83) ;  his  giving  of  in-  ! 
formation  to  Officer  “Tuterman”,  of  the  Immigration  Service,  I 
prior  to  testifying  in  the  instant  case  (Tr.  84) ;  his  positive  I 
identification  of  appellant  as  the  Philip  Cherner  he  had  pre-  | 
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viously  known  in  the  Communist  Party,  upon  seeing;  a  photo¬ 
graph  of  appellant  in  the  possession  of  the  Immigration  Service 
(Tr.  84-S7):  the  substance  of  his  interviews  with  Immigra¬ 
tion  Service  officers  (Tr.  93-96);  his  surrendering  a  hack 
license  in  New  York  City  during  the  investigative  phase  of 
a  vehicular  accident  in  which  he  was  involve<i  (Tr.  128-129'); 
his  having  liver!  in  arlulterj’  aiul  previously  making  an  admis¬ 
sion  to  that  fact  (Tr.  134);  his  having  testified  in  a  teachers 
trial  in  New  York,  in  an  action  brought  against  Steve  Nelson 
by  the  Pennsylvania  authorities,  and  in  a  Smith  Act  case  in 
Los  Angeles,  as  well  as  before  the  Senate  Subcommittee  on 
Internal  Security  and  the  House  Un-American  Activities  Com¬ 
mittee  (Tr.  129);  his  testifying  in  about  9  immigration  pro¬ 
ceedings.  including  one  involving  Ann  Ganiev  (Tr.  134.  137); 
his  wife,  two  children,  arul  residences  (Tr.  145-146);  his  war¬ 
time  service  and  Honorable  Discharge  from  the  Army  (Tr. 
146) ;  his  employment  as  a  first  class  rigger  by  the  Bethlehem 
Shipyard  and  as  a  taxi  driver  by  the  Crystal  Taxicab  concern 
(Tr.  138);  his  statement  to  .Army  authorities  concerning  his 
pre\'ious  Party  memlx'rship  and  his  leaving  the  Party  because 
of  disillusionment  with  its  policies  and  practices  ( Tr.  13t)-140) ; 
and  the  information  he  has  previously  furnishe<l  the  FBI.  the 
United  States  .Attorney,  and  the  Immigration  Service  concern¬ 
ing  appellant  and  other  ('ommunists  (Tr.  13S).  Patterson  also 
testified  that  he  ha.s  specifie<l  only  a  few  of  the  Party  meetings 
that  he  attended  with  apjv'llant;  he  l>elievcs  that  they  at¬ 
tended  half  a  dozen  or  more  together  (Tr.  97.  153-154).  Al¬ 
though  Patterson  arul  ai)pellant  were  involved  in  different  fields 
of  Party  activity,  the  former  s  position  and  assignments  allowed 
him  to  know  the  leading  members  in  the  various  fields;  appel¬ 
lant  was  one  of  those  whom  he  thus  knew  (Tr.  105).  Patterson 
last  saw  appellant  about  1933  or  1934  (Tr,  104-105.  107). 
Patterson  has  been  paid  $25.00  per  day.  plus  $9.00  ]ier  diem  and 
certain  travelling  ex))en.ses.  when  he  testified  in  court  cases  or 
deportation  proceedings;  he  lost  money  when  he  testified  before 
the  House  Un-.American  Activities  Committee  and  the  Senate 
Internal  Security  Subcommittee  (Tr.  135-136).  Patterson 
admits  that,  although  he  was  no  musician,  he  gave  his  occupa- 
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tion  as  such  when  he  applied  for  a  passport  in  connection  with 
his  trip  to  Moscow  in  1931  (Tr.  142-143).  Patterson  at  first 
refused  to  disclose  his  precise  residence  in  New  York  City, 
apparently  because  of  a  fear  of  possible  retaliation  for  testi¬ 
fying.  but  he  then  reconsidered  and  gave  it  (Tr.  143-145). 
When  Patterson  first  saw  the  photograph  of  appellant  which 
was  shown  to  him  by  an  Immigration  Service  officer,  he  recog¬ 
nized  appellant  as  being  the  Philip  Cherner  he  had  known  in 
the  Party:  Patterson  noted  that  appellant  had  maintained  the 
same  features  and  looked  basically  the  same,  except  a  little  bit 
better  looking  than  before  (Tr.  154). 

On  redirect  examination.  Patterson  stated  that  he  had  given 
his  occupation  as  a  “musician”  in  his  passport  application 
under  oath  on  instructions  from  Iludy  Baker,  then  Organiza¬ 
tion  Secretary  of  the  Central  Committee  of  the  Communist 
Party  (Tr.  154-155). 

On  rtxToss.  appellant  through  his  counsel  sought  to  elicit 
new  matter  not  covered  on  cross-examination.  Although  this 
was  objected  to  by  the  Oovernment,  the  Special  Inquiry  Officer, 
at  the  request  of  appellant  s  counsel,  permitted  such  question¬ 
ing  to  be  considered  as  further  cross,  rather  than  recross,  exam¬ 
ination.  Patterson  was  then  questioned  as  to  the  monies  he 
receives  from  his  employment  as  a  Bethlehem  Shipyard  rigger 
and  taxi  driver  as  well  as  for  testifying,  and  the  manner  in 
which  he  has  reported  these  sums  in  his  annual  income  tax 
returns  (Tr.  109). 

Syhrin  Strakaez.  a  professional  translator  of  the  French,  Ger¬ 
man,  Polish,  and  Kussian  languages  who  resides  in  Los  Angeles, 
translated  portions  of  the  visas  used  by  Patterson  in  connec¬ 
tion  with  the  latter’s  visit  to  Moscow,  Russia,  in  1931  and  1932. 

Maurice  Malkin,  who  is  now  a  consultant  wdth  the  Immigra¬ 
tion  and  Naturalization  Service  of  the  Department  of  Justice, 
became  a  charter  member  of  the  Communist  Party  of  the 
United  States  in  1919  and  finally  terminated  his  Party  mem¬ 
bership  at  the  beginning  of  1937  (Tr.  159-160).  During  his 
membership,  he  held  a  number  of  high  offices  in  the  Party  and 
attended  numerous  Party  meetings.  Many  of  these  meetings 
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were  restricted  solely  to  Party  members  and  precautions  were 
taken  to  assure  that  non-members  were  excluded  therefrom 
(Tr.  160-163).  Malkin  testified  that  he  knew  appellant,  as 
Fuleh  Cherner,  from  approximately  1924  until  1937  and  later; 
they  first  met  at  the  District  office  of  the  Workers  Party,  208 
East  12th  Street.  New  York  City,  in  September  or  October 
1924,  although  Malkin  had  previously  seen  appellant  (Tr. 
164-165).  Malkin  next  saw  appellant  in  early  1925  at  the 
offices  of  the  “Morning  Freiheit”.  where  the  two  were  intro¬ 
duced  to  each  other  by  some  of  the  Jewish  Comrades  of  the 
Party  who  were  in  the  “Freiheit”  (Tr.  165).  In  1925.  1926, 
1927  and  1928.  Malkin  reviewed  the  membership  books  of 
individual  Party  members  at  the  door  of  the  various  general 
membership  meetings  held  about  once  every  two  months  in 
Xew  York  City  at  Webster  Hall.  11th  Street  between  3rd  and 
4th  .Avenue,  at  Manhattan  Lyceum.  66  East  4th  Street,  and  at 
Styverson  Casino,  near  8th  and  9th  Streets  and  2nd  .Avenue. 
These  meetings,  which  were  called  by  the  District  Committee 
and  the  Central  Committee  of  the  Party,  were  held  for  the 
purpose  of  discussing  Party  policy,  organizational  structure, 
and  methods.  .Attendance  at  these  meetings  was  restricted 
solely  to  Party  members.  .Appellant  came  to  these  meetings 
and  showed  his  Party  membership  book  to  Malkin  (Tr.  167- 
168),  Malkin  testified  that  the  Communist  Party  was  known 
as  the  Workers  Party  from  1922  to  1925  and  as  the  Workers 
(Communist)  Party  after  1925;  in  March  1929  the  name  of 
the  organization  was  changed  to  Communist  Party  of  the 
United  States  (Tr.  168-169).  Malkin  was  again  in  New  York 
City  from  1934  to  1937.  during  which  perio<l  he  met  appellant 
on  an  average  of  once  every  two  months;  Malkin  at  that 
time  w’ould  “run  into  him”  at  Party  headejuarters.  at  the 
“Morning  Freiheit”.  and  at  appellant’s  place  of  function,  the 
Jew’ish  Workers  University,  on  14th  Street  (Tr.  171 ).  Malkin 
attended  closed  Party  meetings  with  appellant  during  this 
period:  one  of  these  meetings  was  held  in  the  Fall  of  1934 
at  50  East  13th  Street,  where  Party  functionaries  in  Com¬ 
munist  Party  front  organizations  met  to  discuss  the  new  de¬ 
cisions  of  the  8th  convention  which  had  been  held  by  the  Party 


in  1934  (Tr.  171).  Malkin  had  previously  attended  that  con¬ 
vention  (Tr.  172).  All  of  the  50  or  60  persons  who  attended 
the  functionaries  meeting  were  known  to  Malkin.  Malkin, 
who  knew  appellant  well,  recalls  that  he  talked  with  the  latter 
at  that  meeting.  A  check  was  made  at  that  meeting  by  the 
District  Secretary  of  the  Party;  the  name  of  each  individual 
was  called  off.  together  with  the  organization  that  the  indi¬ 
vidual  represented  (Tr.  172).  In  November  or  December  1935, 
appellant  and  Malkin  attended  another  closed  Party  meeting, 
held  this  time  at  the  Manhattan  Lyceum,  at  66  East  4th  Street, 
New  York  City,  where  the  trade  union  question  was  taken  up; 
Malkin  and  appellant  discussed  this  question  and  had  a  differ¬ 
ence  of  opinion  on  certain  things  (Tr.  173-177).  In  1936, 
Malkin  and  appellant  attended  a  number  of  general  functionary 
meetings  of  the  Party,  a  few  of  these  meetings  being  held  in  the 
Spring  of  1936  and  one  or  two  being  held  in  September  or  Octo¬ 
ber  1936  ( Tr.  17S).  These  meetings  w'ere  again  held  at  50  East 
13th  Street,  which  was  the  building  that  housed  the  Commu¬ 
nist  Party  headquarters  as  well  as  the  “Morning  Freiheit,' '  the 
“Daily  Worker.*'  and  numerous  other  Communist  organizations 
like  the  German  Federation  and  the  Finnish  Federation  of  the 
Party.  Attendance  at  these  meetings  was  restricted  not  only  to 
Party  members  but  to  functionaries  of  Communist  and  Commu¬ 
nist  front  organizations.  Precautions  were  taken  to  assure  that 
only  Communist  Party  members  would  be  in  attendance;  rep¬ 
resentatives  of  the  Control  Commission  reviewed  all  members 
coming  in,  this  taking  place  in  the  Workers  School  room  on 
the  third  floor  at  50  East  13th  Street.  The  purpose  of  these 
meetings  was  the  clarification  of  the  Party  policy  toward  the 
“United  Front"  directives  given  by  the  Communist  Inter¬ 
national  and  the  Communist  Party,  as  w’ell  as  their  transmis¬ 
sion  into  Communist  front  organizations  and  Communist  mass 
organizations.  Malkin  spoke  to  appellant  at  probably  every 
one  of  those  meetings  since  the  former  knew  the  latter  so 
well  (Tr.  179).  Another  meeting,  restricted  solely  to  Com¬ 
munist  Party  members,  was  held  about  September  1936  at  the 
same  place;  both  appellant  and  Malkin  attended  this  meeting 
(Tr.  189-181 ).  The  purpose  of  the  meeting  was  to  discuss  the 


/ 
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j'-oliHos  of  the  "I’nitod  P>oiit”  and  also  the  work  in  the  unem¬ 
ployed  orcanizations.  the  Workers  Alliance,  and  the  W.  P.  A. 
Representatives  of  the  Oistriet  Control  ('oinmission  checked 
to  see  that  only  Party  members  were  admitted.  Malkin  and 
appellant  said  “hello”  to  each  other  at  this  nieetin,<r  (Tr.  ISl). 
In  the  Fall  of  193().  a  meetim:  restricted  solely  to  Communist 
Party  functionaries  was  held  at  the  Jewish  Workers  Ibiiversity, 
at  lOS  East  14th  Street,  where  appellant  worked:  a  member  of 
the  District  Control  Commission  and  another  from  the  Jewish 
Bureau  of  the  Party  checked  all  those  present  (Tr.  ISO).  Ap¬ 
pellant  was  appointed  Secretary*  or  Director  of  the  Jewish 
Workers  Universitv.  which  was  a  Communist  Party  school 

*  V 

established  in  New  York  C'ity  at  the  direction  of  the  Central 
Committee.  District  Bureau,  and  Jewish  Bureau  of  the  Party 
(Tr.  183).  Appellant  was  a  member  of  other  orjianizations 
affiliated  with  the  Communist  Party  and  Malkin  knew  him 
to  be  a  Party  member  during:  his  (Malkin's)  memlx'rship 
(Tr.  187). 

'On  cross-examination.  Malkin  pave  his  residence  as  Brook- 
hm.  X.  V..  but  he  refused  to  disclose  his  precise  address  be¬ 
cause  of  a  fear  of  intimidation  and  the  safety  of  himself  and 
his  family.  He  has  testified  about  30  times  and  has  been  sub¬ 
jected  to  hara.^srnent  and  i)ersonal  attack  on  a  number  of  oc¬ 
casions  (Tr.  18S).  A  few  weeks  Ixdore  the  administrative 
hearinps  commenced  in  the  instant  case.  Malkin  was  almost 
pushed  under  subway  trains  in  New  York  (’ity.  both  at  the 
Times  Square-42nd  Street  station  and  at  the  Columbus  Circle 
station:  he  reiK)rted  these  incidents  to  the  Federal  Bureau  of 
In vestipation  as  well  as  to  the  Central  Office  of  the  Immipra- 
tibn  and  Naturalization  Service  (Tr.  188-180).  Malkin  be¬ 
lieves  that  the  attacks  were  made  in  accordance  with  the  Peters’ 
Manual  or  Orpanization.  which  states  that  any  Party  member 
who  breaks  away  or  testifies  apainst  the  (’ommimist  Party  shall 
be  harassed  in  every  way  possible  (Tr.  190).  In  view  of  the 
harassment  he  has  received  on  a  number  of  prior  occa.sions  he 
had  his  name  removed  from  the  New  York  City  Telephone 
directory  in  1950  or  1951  ( Tr.  191 ) .  He  recalls  that  he  received 
many  warnings  over  the  telephone,  some  being  midnight  calls 


9 


(Tr.  192-193).  In  October  1939,  he  was  physically  attacked 
and  stabbed  in  New  York  City,  following  his  testimony  before  a 
Congressional  Committee  (Tr.  193-194) .  He  has  been  harassed 
on  10  or  12  other  occasions  (Tr.  196),  sometimes  while  walking 
in  the  street  (Tr.  199).  His  two  children,  who  are  8  and  11 
years  old.  have  been  harassed  by  other  children  at  school,  the 
harassing  children  referring  to  him  as  a  “renegade”.  Malkin 
believes  that  the  harassing  children  were  prompted  by  their 
parents  (Tr.  197-198).  Malkin,  therefore,  refused  to  list  his 
previous  addresses  or  to  give  his  wife’s  name  (Tr.  201-202). 
The  Special  Inquiry  Officer  sustained  Government  objections 
to  any  further  questioning  along  this  line.  Malkin  has  been 
married  only  once,  his  marriage  taking  place  (under  his  true 
name)  on  April  6.  1941  in  King’s  County,  Brooklyn  (Tr.  204). 
Malkin  has  lived  in  Brookljm  since  that  date;  prior  thereto, 
he  had  lived  in  New  York  City  since  coming  to  this  country 
from  Russia  in  1914.  He  was  naturalized  on  April  15,  1926 
(Tr.  205).  Malkin  has  been  employed  as  a  consultant  by  the 
Immigration  and  Naturalization  Service  since  1949,  initially 
at  84700  to  $4800  per  year,  but,  since  July  1,  1953,  at  $5400  per 
year;  he  also  receives  89.00  per  diem  while  travelling  and  such 
travelling  expenses  as  are  allowed  by  Government  regulations 
(Tr.  207,  217).  But  the  Service  does  not  pay  for  the  time  he 
spends  before  Congressional  Committee,  except  89.00  (formerly 
$6.00)  per  diem;  he  receives  no  witness  fees.  His  lectures  and 
writings  have  accounted  for  additional  receipts  averaging  $500 
to  81000  above  his  salary  (Tr.  209-211).  The  only  articles 
which  he  has  written  for  publication  are  “Communism  Goes 
Underground”,  published  by  King  Features  Syndicate  in  1941, 
and  “Should  the  Communist  Party  Be  Driven  Underground,” 
published  in  “Plain  Talk”  magazine  in  1950;  he  received  $1500 
for  the  1941  article,  but  donated  the  1950  article  on  a  free  basis 
(Tr.  208-209).  Malkin  has  lectured  about  8  or  10  times  in  the 
1939-1953  period  and  has  been  paid  from  $50  to  $150  per  lecture 
(Tr.  212).  Malkin  has  received  no  other  monies  than  what  he 
has  enumerated  (Tr.  218).  He  has  testified  about  50  to  60 
times  in  administrative  hearings  for  the  Government,  of  which 
about  40  or  50  have  been  for  the  Immigration  Service  (Tr. 


213-215,  218).  But.  he  has  appeared  as  an  identifying  wit¬ 
ness  in  about  .>09c  of  those  Immigration  cases,  while  in  the 
remainder  he  has  appeared  as  an  expert  on  Communist  theory, 
organization  and  other  matters  (Tr.  218-210).  He  has  also 
appeared  on  5  or  6  occasions  in  legislative  hearings  (Tr.  215'). 
As  a  delegate  from  the  New  York  District  of  the  Party  to  the 
1925  national  convention  of  the  Party,  Malkin  voted  on  the 
formation  of  the  Jewish  Workers  University;  the  matter,  how¬ 
ever.  was  actually  decided  at  the  convention,  not  by  vote,  but 
by  deci.sion  of  the  Convention  Arrangements  Committee  and 
the  Communist  International  representative  (Tr.  220).  The 
matter  was  also  taken  up  at  a  united  meeting  of  the  Party’s 
District  Committee  and  Jewish  Committee  held  in  New  York 
City  in  Augu.st  or  September  1925.  subsequent  to  the  Party 
convention  (Tr.  220).  Malkin  attended  the  meeting  asa  mem- 
lx?r  of  the  E.xecutive  Committee  of  the  New  York  District  of 
the  Party;  there,  the  District  Organizer  read  the  communica¬ 
tion  and  decision  of  the  Central  Committee  and  the  convention 
to  establish  the  Jewish  Workers  University  (Tr.  221).  The 
University  existed  from  1025  until  at  least  the  termination  of 
Malkin's  Party  membership  (Tr.  222).  The  University  now 
exists  under  another  name.  The  Jewish  Committee,  with  the 
consent  of  the  District  Committee  appointed  the  director  of  the 
University  (Tr.  222).  But  appellant  became  director  only  in 
1927  or  1928,  and  Malkin  is  certain  that  the  former’s  appoint¬ 
ment  was  authorized  by  the  Jewish  Bureau  (Tr.  223.  230). 
Malkin  was  present  at  a  District  Committee  meeting  where 
appellant's  appointment  as  director  was  discussed,  a  dentist 
named  Doctor  Mindel,  of  the  Jewish  Bureau,  making  the  report 
(Tr.  271-272 ) .  Appellant  remained  as  the  director  of  the  I'^ni- 
versity  throughout  the  remainder  of  Malkin’s  Party  member¬ 
ship  (Tr.  22S).  Malkin  learned  that  the  duties  of  appellant 
were  to  see  that  the  Communist  Party  teachings,  program,  and 
dogma  were  carried  out  in  that  school,  and  to  be  responsible  to 
the  Party  as  a  disciplined  Party  member  (Tr.  231).  Mal¬ 
kin’s  testimony  concerning  appellant’s  Party  activities,  nota¬ 
bly  as  director  of  the  Jewish  Worker’s  University,  was  sup¬ 
ported  by  considerable  documentary  evidence  (App.  42). 
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Malkin  personally  saw  appellant's  Party  membership  card  oii 
S  or  10  occasions  a  year  in  1925.  1926, 1927  and  1928;  he  recalls! 
seeing  the  name  “Cherner"’  on  the  cards  presented  by  appellantj 
to  Malkin  during  those  years  (Tr.  231-234).  Malkin  also  saw 
appellant’s  membership  card  w’hen  the  latter  showed  it  to 
someone  at  the  door  of  a  Party  meeting  in  1935  (Tr.  234,  243); 
Malkin  also  has  seen  articles  by  appellant  in  Communist  pub| 
lications.  such  as  “Morning  Frciheit,”  “Icor,”  “Naileban”,  an<^ 
“Signal”  (Tr.  244-245).  Although  Malkin  refused  on  secu| 
rity  grounds  to  reveal  his  precise  duties  with  the  Immigration 
Service,  he  did  deny  that  he  conducts  research  for  the  Service 
(Tr.  252).  Malkin  attended  Party  meetings  with  appellant 
in  1932,  1933.  1934,  1935  and  1936,  but  at  no  times  thereafteip 
(Tr.  263).  Malkin’s  Party  membership  from  1919  to  1937  wa^ 
interrupted  from  about  January  1929  to  about  April  1931,  durt 
ing  which  period  he  was  incarcerated  at  Sing  Sing  prison.  New 
York,  for  his  conviction  of  felonious  assault,  second  degree,  ref 
suiting  from  his  Communist  activities;  the  Party  carried  his 
membership  in  a  suspended  status  during  that  period  (Tr.  266^ 
267).  He  has  never  been  convicted  of  any  other  offense^. 
Malkin  saw  appellant  at  closed  Party  meetings  on  about  40  tb 
50  occasions.  All  told.  Malkin  saw  appellant  on  several  hunr 
dred  occasions  prior  to  1936  (Tr.  269).  Malkin,  in  1939,  saw- 
appellant  with  one  Einbinder.  also  known  as  Chaver  Paver  J 
Malkin  had  seen  the  two  on  hundreds  of  other  occasion^ 
(Tr.274).  i 

On  further  direct.  Malkin  stated  that  his  civil  rights  were 
fully  restored  to  him  by  the  Board  of  Pardons  and  Parole,  of 
New  York  State,  in  1950  or  1951  (Tr.  277-278). 

Orval  J/.  Gruwell,  an  Immigration  Service  officer,  identified 
the  signature  and  prints  on  a  fingerprint  chart  as  having  beeh 
made  by  or  taken  from  appellant  in  the  former’s  presence 
(Tr.  2S()-285). 

Samuel  0.  Brunson,  an  Immigration  Service  officer,  arrested 
appellant  in  connection  wuth  the  deportation  proceeding  and 
witnessed  the  taking  of  appellant’s  fingerprints  by  Officer  GrU- 
well.  Brunson,  in  the  company  of  Mr.  Keitel,  who  is  another 
Immigration  Service  officer,  served  the  warrant  on  appellant 
(Tr.  285-294).  | 
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Lawrence  ir.  Sloan,  employed  by  the  Los  Aiiseles  Police  De¬ 
partment  as  an  examiner  of  questioned  documents,  identified 
appellant's  signature  and  fingerprints  on  certain  documents 
that  were  admitted  into  evidence  in  this  case  (Tr.  295-297). 

Upon  the  resting  of  the  Government  s  case  on  July  31.  1953. 
appellant  through  counsel  sought  and  v.-as  granted  a  continu¬ 
ance  in  which  to  further  prepare  a  defense.  When  the  hear¬ 
ings  were  resumed  on  September  30.  1953.  apix'llant  made 
additional  motions,  and  .sought  and  obtained  another  contin¬ 
uance  until  October  7.  1953.  At  the  resumption  of  the  hear¬ 
ings  on  October  9  (rather  than  October  7).  1953.  appellant 
presented  his  defense.  By  way  of  defense,  appellant  first 
made  an  offer  of  proof  respecting  the  alleged  innocuous  charac¬ 
ter  of  the  ('ommuni.st  Party,  to  the  effect  that  it — 

*  *  is  an  organization  which  has  offices  pro|>erly 
established  at  various  geographical  area.s  with  the  name 
appearing  in  the  telephone  book,  with  literature  ap¬ 
pearing  under  its  name,  that  it  is  a  political  party  in¬ 
digenous  to  .America,  having  a  long  histor\’  *  •  •  since 
the  beginning  of  .America.  It  is  an  organization  dedi¬ 
cated  to  the  concept  that  under  Socialism  and  under 
the  rule  of  the  working  class  war.  poverty,  discrimina¬ 
tion  and  .segregation  will  be  abolished.  Its  sole  pur- 
'  pose  is  to  raise  the  standard  of  living  of  the  working 
class  and  its  allies,  and  to  create  an  economic,  social  and 
cultural  pattern  that  will  benefit  all  mankind.  It  is  not 
an  organization  which  seeks  to  overthrow  the  govern- 
'  merit  of  the  United  States:  it  does  not  advocate  force 
and  violence  and,  in  fact,  the  constitution  of  the  Com¬ 
munist  Party  of  the  United  States  makes  mandatorj"  the 
expulsion  of  any  who  seek  to  use  force  and  violence.  It 
is  *  *  *  dedicated  to  peace  and  to  democracy  and  seeks 
through  constitutional  means  to  effect  the  change  from 
capitalism  to  socialism  and  ultimately  Communism 
•  *  *”  (Tr.  336).  [Italics  supplied.] 

Appellant  then  intro<luced  certain  documentary  evidence  per¬ 
taining  to  the  Jewish  Workers  University  and  the  Jewish  Edu¬ 
cational  Institute.  Such  evidence  consists  of  translations  of 
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articles  published  in  the  “Morning  Freiheit”  for  September  21,  | 
1941  ( Exhibit  Xo.  23).  October  9.  1942  (Exhibit  No.  24),  Janu-  i 
ary  19.  1942  (Exhibit  Xo.  25).  September  23,  1941  (Exhibit! 
Xo.  26).  and  February'  11. 1943  (Exhibit  Xo.  27).  Appellant’s ! 
counsel  represented  to  the  Special  Inquiry  Oificer  that  thej 
I’hilip  Cherner  specifically  mentioned  in  the  translation  at-i 
tached  to  the  photostatic  copy  of  the  “Morning  Freiheit’M 
dated  February  11.  1943  (see  Exhibit  Xo.  27),  was  the  samei 
person  as  appellant  (Tr.  341).  The  above  exhibits  were! 
offered  by  appellant  for  the  purpose  of  establishing  “the  con-i 
lontion  ♦  *  *  that  his  activities  with  respect  to  the  Jewish! 
Workers’  University  was  [sic]  constitutionally  protected  underj 
the  First  Amendment,  and  in  fact  contained  nothing  w'hich  canj 
be  construed  as  against  the  interests  of  the  United  States! 
•  •  (Tr.  337).  ^  i 

.-\ppellant.  at  his  request,  was  permitted  to  make  an  unsworn! 
oral  statement,  in  which  he.  among  other  things,  denied  having! 
engaged  in  any  criminal  or  unlawful  activity,  admitted  that! 
he  was  director  of  the  “Jewish  Workers’  University,  later  the! 
Jewish  Etlucational  Institute."  and  asserted  that  the  latter  or-! 
ganization  has  contributed  to  the  “well-being  of  our  country.”! 
Further,  appellant  placed  himself  “under  the  protection  of  the! 
First  Amendment  *  *  *  which  guarantees  me  the  right  not' 
to  be  obliged  to  tell  my  convictions,  my  beliefs,  and  my! 
thoughts."  Appellant,  through  counsel,  refused  to  answer  any! 
questions  “on  all  the  grounds  previously  stated,  and  specifically' 
on  the  Amendments  to  the  Constitution”  (Tr.  342-345).! 
Prior  to  the  closing  of  the  hearing,  appellant  sought  and  was| 
given  ten  davs  within  which  to  submit  a  chart  and  argument! 
thereon  in  writing,  together  with  affidavits.  Such  mattei-s.l 
however,  were  never  submitted.  i 

On  November  3.  1953.  the  Special  Inquiry  Officer  rendered! 
his  decision.  After  a  detailed  and  exhaustive  review  of  the! 

I 

evidence  adduced  at  the  hearings,  he  found  that  appellant  is! 
an  alien,  a  native  and  citizen  of  Russia,  and  that  he  was  a  “vol-| 
untary  member  of  the  ('ommunist  Party  of  the  United  States! 
from  about  1925  to  1937,  such  organization  being  known  as| 
the  Workers’  (C’omimmist )  Party  from  I '••25  to  1929.”  On  the 
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basis  of  theso  nn<iinirs.  he  eop.cliided  that  appellant  was  sub¬ 
ject  to  dei^ortation  under  Section  *241  (a)  of  the  Inunitiration 
and  Nationality  Act.  and  ordercnl  appellant  deported  (App. 
3.>-43). 

On  appeal  to  the  Boarfl  of  Iniinijiration  Ap|>eal.s.  the 
Board  ajjain  reviewefi  the  evi<lence.  In  a  lenjithy  opinion  filed 
on  March  o.  1954.  the  Board  found,  in  part : 

“The  warrant  of  arrest  charges  that  the  respondent 
[appellant],  after  entry,  was  a  ineinber  of  the  ('onunu- 
nist  Party  of  the  I’nited  States  and  he  was  not  spe- 
'  cially  charjted  with  bein«:  dej)ortable  becau.<e  of  nieinber- 
ship  in  the  predecessor  organizations,  namely.  Workers 
Party  of  America  and  Workers  ((’ommunist)  Party. 
Witness  Malkin  testified  that  it  was  not  until  10*20  that 
the  name  of  the  or^tanization  was  chanj:e<l  to  the  ('om- 
'  munist  Party  of  the  I’nitecl  States.  We  pretermit, 
therefore,  the  (juestion  of  the  respondent’s  [appellant’s] 
memlxTship  in  the  predecessor  orjianizations.  After 
careful  re%dew  of  the  entire  n‘cord.  it  is  our  consi<lered 
opinion  that  there  is  reasonable,  substantial  aiul  proba¬ 
tive  evidence  that  the  respondent  [  api)(‘llant  ]  was  a 
voluntary  member  of  th(‘  (’ommimist  Party  of  the 
L*nit<Mi  States  from  1020  to  1037”  (.1.  A.  15), 

Further,  the  Board  dis[)ose<l  of  the  various  contentions  ad¬ 
vanced  by  appellant,  concluded  that  the  charge  stated  in  the 
warrant  of  arrest  was  sul>stantial.  and  ordered  that  the  appeal 
be  flismissed  (J.  A.  ll-*20). 

On  March  10.  1054,  appellant  filed  a  complaint  for  review 
of  the  deportation  order  in  the  District  C’ourt,  prayinj;  for  a 
judgment  setting  aside  the  order  of  deportation  and  enjoining 
api)ellees  from  dei)orting  appellant  (J.  A.  2-5).  On  June  2, 
1055.  apjx'llees  file<i  an  answer  to  the  complaint  (J.  A.  5-S); 
and.  on  June  *20,  1055.  appellees  moved  for  summary  judgment 
on  the  grounds  that  the  complaint  failed  to  state  a  cause  of 
action  upon  which  relief  may  hn?  granted,  and  that  th(*re  was 
no  genuine  issue  of  material  fact  and  appellees  were  entitled  to 
judgment  as  a  matter  of  law  ( J.  A.  S-0). 

The  District  Court,  on  August  10.  1055.  filed  Findings  of 
Fact  and  Conclusions  of  Law.  together  with  an  order  granting 
appellees’  motion  for  summary  judgment  and  dismissing  the 
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appeal  (J.  A.  9-11).  In  the  Finding  of  Facts,  the  lower  court 
noted,  in  part,  that  appellant  had  conceded  “that  the  Supreme 
Court  has  held  that  the  statute  under  which  the  administrative 
deportation  proceedings  were  held  is  constitutional,”  and  “that 
the  Supreme  Court  has  held  that  the  procedural  requirements 
of  Sections  5.  7.  S  and  11  of  the  Administrative  Procedural  Act 
of  1946  do  not  obtain  to  the  within  deportation  proceedings.” 
In  its  Conclusions  of  Law,  the  court  found  that  “the  record 
of  the  administrative  deportation  proceedings  contains  reason¬ 
able,  substantial  and  probative  e\’idence  establishing  plaintiff’s 
[appellant  s]  voluntary  membership  in  the  Communist  Party 
of  the  Cnited  States,  and  no  prejudicial  error  was  committed  in 
such  proceedings.”  and  further  that  “the  defendant’s  [appel¬ 
lees*]  motion  for  summary'  judgment  should  be  granted”  (J.  A. 
10). 

This  appeal  followed. 

STATUTES  INVOLVED 

8  U.  S.  C.  $  1252  (b)  (4)  provides: 

§  1252.  Apprehension  and  deportation  of  aliens — (a) 
arrest  and  custody;  review  of  determination 
by  court 

«  *  *  *  * 

(b)  (4)  no  decision  of  deportability  shall  be  valid  un¬ 
less  it  is  based  upon  reasonable,  substantial,  and  proba^- 
tive  evidence.*’ 

8U.  S.  C.  §  1251  (a)  (6)  (C)  provides: 

1251.  Deportable  aliens — General  classes 
(a)  Any  alien  in  the  United  States  (including  an  alien 
crewman)  shall,  upon  the  order  of  the  Attorney  General, 
be  deported  who — 


(6)  is  or  at  any  time  has  been,  after  entry,  a  member 
of  any  of  the  following  classes  of  aliens: 

(A)  Aliens  who  are  anarchists; 

(B)  Aliens  who  advocate  or  teach,  or  who  are  mem¬ 
bers  of  or  affiliated  with  any  organization  that  advocates 
or  teaches,  opposition  to  all  organized  government; 
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(C)  Aliens  who  are  members  of  or  affiliated  with  (i) 
the  Communist  Party  of  the  United  States;  (ii)  any 
other  totalitarian  party  of  the  United  States:  (iii)  the 
Communist  Political  Association:  (iv)  the  Communist 
or  any  other  totalitarian  party  of  any  State  of  the  United 
States,  of  any  foreign  state,  or  of  any  political  or  geo¬ 
graphical  subdivision  of  any  foreign  state:  (v)  any  sec¬ 
tion.  subsidiary’,  branch,  affiliate,  or  subdivision  of  any 
such  as.'ociation  or  party;  or  ( vi )  the  direct  predecessors 
or  successors  of  any  such  association  or  party,  regardless 
of  what  name  such  group  or  organization  may  have  used, 
may  now  bear,  or  may  hereafter  adopt:  Provided,  thsit 
nothing  in  this  paragraph,  or  in  any  other  provision  of 
this  chapter,  shall  be  construed  as  declaring  that  the 
I  Communist  Party  does  not  advocate  the  overthrow  of 
Government  of  the  United  States  by  force,  violence,  or 
other  unconstitutional  means. 

StJKMABY  OF  ABOUMENT 

The  administrative  finding  of  apjx'llant’s  niember.<hip  in  the 
Communist  Party  from  to  1U37.  if  not  al.so  fR)m  11»2.")  to 
1929,  is  supported  by  i)roof  more  than  meeting  th«‘  statutory 
requirement  that  “no  decision  of  dejwrt ability  shall  be  valid 
unless  it  is  based  upon  reasonable,  substantial  and  i)rt)bative 
evidence.”  Such  evidence  consists  of  the  extensive  and  de¬ 
tailed  testimony  of  two  former  ('ommunist  I^arty  officials,  cor¬ 
roborated  to  some  extent  by  documentaiy’  evidence  and  the 
admissions  of  ap|)ellant.  In  addition,  the  administrative  au¬ 
thorities  were  justified  in  taking  into  account  the  fact  that 
appellant  refused  to  be  sworn  or  to  testify. 

Unable  to  overcome  the  overwhelming  proof  of  such  Com¬ 
munist  Party  membership,  appellant  seeks  to  destroy  the  evi¬ 
dentiary  base  of  the  findings  by  broadly  charging  that  the  hear¬ 
ing  was  unfair.  Put  a  reading  of  the  record  in  its  entirety  does 
not  support  the  assertions  of  api)ellant.  Such  limitation  of 
cross-examination  as  was  made  by  the  Special  Incjuirv  Officer 
was  justified  in  the  circumstances  and  did  not  operate  to  ap¬ 
pellant’s  prejudice.  And,  as  reflected  by  the  record,  the  as¬ 
serted  unfairness  of  the  Special  Inquiry  Officer  at  the  hearing 
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has  simply  not  been  established  by  appellant.  The  latter’s 
claim  that  the  hearing  procedure  is  inherently  unfair  is  no 
longer  open  to  question,  in  view  of  recent  court  decisions  dis¬ 
posing  of  the  matter. 

ABGUMENT 

I 

The  Order  of  Deportation  was  premised  upon  reasonable, 
substantial,  and  probative  evidence 

In  view  of  the  recent  decision  of  the  Supreme  Court  in  Mar¬ 
cello  V.  Bonds,  349  U.  S.  302  (1955),  the  issues  raised  in  the 
complaint  as  to  compliance  with  the  procedural  requirements 
of  the  Administrative  Procedure  Act  no  longer  are  involved 
in  the  case  since  that  Court  decided  against  appellant’s  views. 
And.  significantly,  appellant  no  longer  raises  any  issue  as  to  the 
constitutionality  of  the  deportation  statute,  and,  indeed,  may 
not  validly  do  so.  Galvan  v.  Press,  347  U.  S.  522  (1954). 
Compare  Harisiades  v.  Shaughnessy,  343  U.  S.  580  (1950). 
What  remains,  then,  is  primarily  the  question  as  to  whether  the 
hnding  of  Communist  Party  membership  was  based  on  reason¬ 
able,  substantial,  and  probative  evidence.- 

The  Supreme  Court,  in  Galvan  v.  Press,  supra,  recently  ruled 
on  the  scope  of  the  w’ord  “member”  in  deportation  statutes  as 
applied  to  Communist  Party  membership.  It  expressly  re¬ 
jected  a  construction  which  would  provide  for  deportation  only 
of  those  aliens  who  joined  the  Communist  Party  fully  con¬ 
scious  of  its  advocacy  of  violence,  and  who,  by  so  joining, 
thereby  committed  themselves  to  this  violent  purpose.  It  like¬ 
wise  rejected  an  interpretation  which  would  require  proof  that 
an  alien  had  joined  the  Communist  Party  with  full  apprecia¬ 
tion  of  its  purposes  and  program,  or  which  would  make  sup¬ 
port,  or  even  demonstrated  knowledge  of  the  Party’s  advo¬ 
cacy  of  violence  as  a  prerequisite  to  deportation.  “It  is  enough 
that  the  alien  joined  the  Party,  aware  that  he  was  joining  an 
organization  known  as  the  Communist  Party,  which  operates 
as  a  distinct  and  active  political  organization,  and  that  he  did 

’Appellant  does  not  raise  the  issue  as  to  whether  his  alienage  was 
properly  established.  That  question  will  likewise  be  disregarded  herein, 
it  being  submitted  that  the  fact  of  alienage  was  established  by  the  evidence 
adduced  in  the  deportation  proceeding. 
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so  of  his  own  free  will.”  347  U.  S.  at  528.  And.  finally,  it 
ruled  that  the  finding  of  membership  in  the  case  before  it  had 
to  be  sustained  since  the  alien  did  not  claim  that  he  joined  the 
Party  accidently,  artificially,  or  unconsciously  in  appearance 
only. 

The  facts  of  the  instant  case,  it  is  submitted,  adequately 
measure  up  against  those  standards  as  well  as  against  the 
standard  set  forth  in  Section  242  (b)  (4)  of  the  Act.  8  U.  S.  C. 
§  1252  (b)  (4).  that  “Xo  decision  of  deportability  shall  be 
valid  unless  it  is  based  upon  reasonable,  substantial  and  pro¬ 
bative  evidence.” 

The  proof  that  appellant  not  only  was  an  active  member 
but  also  a  leader  of  the  Communist  Party  during  an  eight-year 
period  from  1929  to  1937  was  clearly  and  convincingly  estab¬ 
lished  through  the  testimony  of  two  former  Party  officials, 
Patterson  and  Malkin,  which  was  corroborated  in  some  meas¬ 
ure  by  documentary  evidence.  Malkin  also  placecl  api)ellant 
in  that  organization  from  1925  to  1929,  stating  that  it  was 
then  known  as  the  Workers  (Communist )  Party. 

The  Special  Inquiry  Officer  in  a  lengthy  deci.sion  review’ed 
the  evidence  supporting  his  finding  that  apix'llant  was  “a  vol¬ 
untary  member  of  the  (  'ominunist  Party  of  the  I’nited  States 
from  about  1925  to  1937.  such  organization  Ix^ing  known  as  the 
Workers  (Communist)  Party  from  1925  to  192t).”  Because  of 
the  thoroughness  of  the  Special  Inquiry  Officer  s  discussion  of 
the  evidence,  we  have  set  forth  his  decision  in  full  in  our  ap¬ 
pendix  to  this  brief  (Apj).  35-43).  We  commend  it  to  this 
Court  as  a  reasonably  detailed  summary  of  the  evidence. 

The  Board  of  Immigration  Ap|)eals,  upon  reviewing  the  rec¬ 
ord  of  the  deportation  hearing,  affirmed  the  finding  of  the  Spe¬ 
cial  Inquiry  Officer  that  there  is  reasonable,  substantial  and 
probative  evidence  that  appellant  was  a  “voluntary  member 
of  the  Communist  Party  of  the  United  States  from  1929  to 
1937.”^  Compare,  for  example,  Mutwz  v.  Kelley,  231  F.  2d 
381,  383  (  9th  Cir.  1955).  While  the  Board’s  opinion  is  largely 
devoted  to  a  consideration  of  the  numerous  points  raised  in  a 

*  The  Board,  however.  de<*ided  to  •■preteruiit,"  or  lay  l«»  one  side,  the  ques¬ 
tion  of  appellant’s  meoiltership  in  that  body  for  the  three  years  immedi¬ 
ately  prior  to  the  ehan^riu^  of  the  organisation’s  name  in  Ih'jn,  on  grounds 
whieh.  in  our  view.  a]tpear  to  be  unduly  technical  and  unnecessarily  cau- 
[Footnute  coutinued  on  page  19.] 
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brief  submitted  to  the  Board  by  counsel  for  appellant,  the  sali- 1 
ent  asi^ects  of  the  evidence  directly  establishing  appellant’s! 

^  I 

Party  membership  during  the  1920-1937  period  are  set  forth  j 
succinctly  and  briefly  (J.  A.  12-13).  Such  review  of  the  evi-| 
dence,  however,  is  amplified  by  the  more  detailed  summary! 
contained  in  the  opinion  of  the  Special  Inquiry  Officer  found  | 
in  our  appendix  to  the  instant  brief.  | 

In  view  of  the  detailed  discussion  of  the  proof  of  appellant’s! 
Party  membership  as  contained  in  the  opinion  of  the  Board! 
and.  more  particularly,  in  that  of  the  Special  Inquiry  Officer,! 
we  will  not  attempt  to  duplicate  here  a  detailed  discussion  of! 
all  the  evidence  supporting  the  administrative  findings  of  such! 
membershii).  The  foregoing  Counterstatement  of  the  Case  in-; 
dicates,  moreover,  the  abundance  of  the  evidence  adduced  at 

i 

the  hearings  in  support  of  those  findings.  Such  evidence,  ini 
brief,  reveals  that  Patterson  and  Malkin,  by  reason  of  their 
positions  as  high  Party  officials,  knew  appellant  and  wrere  pres-! 
ent  with  him  at  the  various  important  Party  meetings  thai 
have  been  noted.  Many  of  these  meetings  were  closed,  oftefi 
not  only  to  non-Party  members  but  to  all  except  those  Partjf 
members  who  were  actually  functionaries  or  leaders.  One  of 
the  witnesses.  Malkin,  knew  appellant  well,  saw  him  on  nu+ 
merous  occasions,  and  even  saw  his  membership  book  many 
times.  The  testimony  respecting  certain  of  appellant’s  Party 
activities  is  corroborated  to  some  extent  by  documentary-  evij- 
dence.  i 

Patterson  and  Malkin  testified  extensively,  both  on  direct 
and  on  cross-examination,  as  to  their  various  activities  and 
offices  in  the  Party  as  well  as  their  w’hereabouts  and  various 
collateral  matters  during  the  period  of  appellant’s  Party  mem,- 
bership.  Yet  appellant  has  failed  to  dispute  the  facts  thus 
testified  to  or  even  to  denv  that  Patterson  and  Malkin  were 
Party  officials.  In  the  circumstances,  there  can  be  no  mistakb 
as  to  the  positive  identification  of  appellant  as  a  Party  mem|- 

I  Footnote  eontJniM*«i  from  page  18.1  j 

ti<ms.  Set*  Iinmi};rution  and  Nationality  -Xot  of  1U52,  auprn,  8  U.  S.  C.  A. 

S  12."»1  (a  )  (tl)  (C).  (.’onipare  Dennix  v.  United  Staten,  ^t41  U.  S.  4£14  (1951 )' ; 
aiKl  Communint  Partu  v.  Subi'ernive  Actiritien  Control  Board.  S)(>  U.  S.  App. 
I>.  ♦»♦).  22:i  K,  2d  r>31  (19.'>4>.  Tho  I’oard's  de<'isi«in.  nonetheless,  aiupljy 

demonstrates  the  eareful  review  and  consideration  of  the  record  afforded 
by  the  Iininisration  authorities,  and  their  effort  to  In*  fair  in  every  respect 
to  appellant.  ! 
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her  (luring  the  {)eri(xi  concerned.  It  is  noteworthy  that  appel¬ 
lant  hardly  coiiiinents  in  his  brief  on  the  proof  of  such  mem¬ 
bership.  hut  concentrates  his  attack  chiefly  on  asserted 
pr(5cedural  irregularities  and  on  matters  which  are  solely  the 
concern  of  the  trier  of  fact,  as  noted,  infra,  under  Point  III. 

It  is  clear  that  the  administrative  finding  of  membership  is 
amidy  suj)ported  by  the  testimony  of  the  two  former  Party 
officials,  whether  such  testimony  be  considered  separately  or 
together.  Kven  if  but  one  of  these  witnesses  had  testified,  we 
submit  that  his  testimony  would  have  been  sufficient  to  meet 
the  tests  hereinbefore  noted.  (See  our  brief  which  has  been 
fik^l  with  this  C'ourt  in  Lamnn  v.  Brownell.  No.  12.S77.)  In 
the  instant  ca.<e.  there  is  even  some  documentary  evidence  and 
unsworn  admissions  of  appellant  further  tending  to  establi.«h 
the  charges  and  to  corroborate  the  Ciovernrnent  witnesses. 

Significantly,  none  of  the  affirmative  evidence  presented  by 
the  Government  to  establish  such  membership  was  refuted  or 
denied  by  ajipellant  in  any  way  what.'Joever.  The  tenor  of  ap- 
jiellant’s  entire  defense  was  plainly  indicated  when,  through  his 
eo;  nsel.  he.<ought  to  establish  the  alleged  harmless  and  innocu¬ 
ous  nature  (^f  the  ('ominunist  Party.  His  offer  to  prove  that 
the  Gominunist  Party  “is  not  an  organization  which  seeks  to 
overthrow  the  government  of  the  I’nited  States”  and  “*  *  * 
does  not  advocat<‘  force  and  violence”  is  most  audacious  and 
devoid  of  merit,  particularly  in  the  face  of  the  now  considerable 
body  of  judicial  and  legislative  pronouncements  di.sposing  of 
the  question.*  The  making  of  such  offer  by  appellant  through 

*  ill  r.'jsM  .-ifter  tilt*  <  ■otiuiiiiiiist  I'lirty  has  In^yontl 

any  rcasonaMe  tlouht.  to  Ik*  a  fritiiitial  <i»nsi»lrafy  ilfsiirni**!  to  ovorthntw  the 
fnitt*<l  States  Ooveriinieiit  l»y  forts*  aiitl  violents*.  Sts*,  fttr  exaiupit*.  Itinnin 
V.  Vnitrd  Statrx.  a41  U.  S.  41>4  ( llKil ).  Frank fvh!  v.  I  nitrtl  .'<tatrn.  Ills  F.  2tl 
(4th  ('ir.  in.'ta).  Sttilj-x  v.  Fnitrd  Statrx.  F.  a<l  .'tSl  <4th  fir.  iJl.Vo  ; 
and  Cnitrd  Stn4rx  v.  Lii/htftmt.  ‘Jas  F.  2tl  SUl  1 7th  (*ir.  Ot.mpart* 

irnn  Fommunicatif/nx  .\xxfn'iatif>n  v.  I)f/ndx.  .Till  S.  asa.  424  (lll.Ml).  and 
Ftanrnnnixt  Party  v.  Subrrrxirr  Artiritirx  Control  ItfHird.  IHJ  I*.  S.  App.  I>.  <". 

22r{  F.  2tl  .'»:{1  ( la.'VJ).  See  also  Seetittns  2  and  101  of  the  Internal  Security 
.Vet  of  10.70.  P.  L.  sai.  Klst  CoiiL'ress.  04  Stat.  1W7.  .TO  U.  S.  C.  A.  85  7S1  and 
>11 ;  ('tnuniiini.st  (>>ntrol  Act  of  ll>r»4.  1*.  L.  047,  s.‘M  Conttress,  .'>0  U.  S.  ('.  A. 
sll  et  .setp  And  coini>are  Cnitr4  Statrx  v.  Flynn,  210  F.  2d  .*ir>4,  H74  (2d  (Mr. 
10.V»i,  rrrt.  drn'rd,  .*{4S  U.  S.  ‘.KJO  llOao),  *.vhifh  not  on'y  atlirm.s  additional 
ct>nvictit>n.s  under  the  SmitJi  Act  but  alst>  upholds  the  legislative  prontmnee- 
uienl.s  ft>un(l  in  the  lOHo  and  1904  legislation  noted  above. 
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his  counsel,  therefore,  was  tantamount  to  the  offering  of  no  i 
defense  at  all.  See  Immigration  and  Nationality  Act  of  1952, 

S  U.  S.  C.  $  1251  (a)  (6)  (C) ;  Galvan  v.  Press,  and  Harisiades  i 
V.  Shaughnessy ,  both  supra;  and  Carlson  v.  Landon,  342  U.  S.  | 
524.  535  (1952).  j 

The  effect  of  the  documentarj-'  evidence  introduced  by  ap-  I 
pellant.  consisting  of  certain  articles  from  a  Communist  news-  ! 
paper,  could  only  corroborate  further  the  testimony  of  the  two  i 
Government  witnesses.  Patterson  and  Malkin,  as  to  appellant’s  | 
connection  with  the  Jewish  Workers’  University,  later  denomi-  | 
nated  as  the  Jewish  Educational  Institute.  And  the  same  j 
effect  obviously  must  be  given  to  the  unsw’orn  statement  of  I 
ai)pellant  as  to  these  matters,  even  apart  from  his  refusal  to  j 
submit  to  cross  e.xamination.  Moreover,  a  review  of  appel-  ; 
lant’s  lengthy,  unsworn  statement  significantly  fails  to  show  | 
that  he  has  specifically  denied  the  material  charge  of  Com-  i 
munist  Party  membership  or  any  of  the  specific  activities  i 
attributed  to  him  at  the  hearing.  i 

The  decision  of  the  Supreme  Court,  in  United  States  ex  rel.  ; 
Vajtauerw  Commissicmer, 273  U.  S.  103.  Ill  (1927).  isparticu-  i 
larly  significant  on  the  question  of  what  amount  of  evidence  | 
will  support  an  administrative  determination  of  deportability,  j 
There,  aside  from  the  issue  as  to  the  inferences  to  be  drawn  from  j 
the  alien's  silence,  the  principal  question  was  whether  ‘‘the  de-  i 
portation  order  was  unsupported  by  any  substantial  evidence  | 
and  consequently  appellant  was  denied  a  fair  hearing  and  de-  | 
prived  of  his  liberty  without  due  process.”  273  U.  S.  106.  De-  I 
portation  was  sought  in  that  case  on  the  ground  that  the  alien  j 
allegedly  advocated  the  overthrow  of  the  U riited  States  Govern-  | 
ment  by  force  and  violence.  In  addition  to  the  element  of  | 
silence,  the  Immigration  authorities  and  the  Court  considered  j 
the  fact  that  certain  statements  indicating  advocacy  of  over-  [ 
throw  were  made  in  a  pamphlet  and  a  speech.  Mr.  Justice  j 
Stone  stated  for  a  unanimous  Court:  i 

I 

“The  only  other  issue  on  which  the  government  was  i 
required  to  present  evidence,  assuming  that  the  burden  i 
of  proof  rested  on  it,  was  the  identity  of  the  appellant,  I 
admittedly  an  alien,  with  the  author  of  the  pamphlet  | 
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and  the  address.  The  similarity  of  names:  the  fact 
that  each  was  known  as  Doctor;  that  a  Dr.  Vajtauer, 
also  of  Czechoslovakia,  as  was  appellant,  addressed  the 
Fourth  Congress  of  the  Communist  International  on 
Czechoslovakian  affairs  in  Moscow  where  the  pami)hlet 
was  written,  and  that  after  the  arrival  of  appellant  in 
the  United  States  and  his  proceeding  to  Chicago,  a  Dr. 
Vajtauer.  who  was  editor  of  the  Bohemian  daily  paper, 
“Spravedlvost.”  as  was  appellant,  made  a  public  address 
in  Chicago,  discussing  the  Russian  revolution  and  sug¬ 
gesting  the  possibilities  of  a  similar  revolution  here,  all 
taken  together  admit  of  the  inference  that  the  appellant 
and  the  author  of  the  pamphlet  and  speech  were  one  and 
the  same  person.  This  inference  was  strengthened 
when  the  appellant,  confronted  by  this  record,  stood 
mute  (273  U.  S.  at  111). 

While  it  is  true  that  in  that  case  all  the  Court  was  required 
to  find  was  “some  evidence’’  supporting  the  charge,  whereas  in 
the  instant  ca-«e.  admittedly,  the  charge  must  be  supi)orted  by 
“reasonable,  substantial,  and  probative  evirlence,"  still,  for 
several  reasons,  the  V’ajtauer  case  is  controlling  or  at  least  ex¬ 
tremely  persuasive.  Apj)ellant  in  his  brief  concedes  that  “sub¬ 
stantial  evidence"  in  the  context  of  the  statutory  scheme  here 
involved,  means  only  that  it  must  be  “more  than  a  mere  scin¬ 
tilla.’’  Brief,  pp.  7.  16.  There  is  ver>'  little,  if  any.  difference, 
between  “some  evidence"  on  the  one  hand,  and  “more  than  a 
mere  scintilla"  of  evidence  on  the  other.  Moreover,  the  con¬ 
nection  between  the  evidence  and  the  alien  in  the  Vajtauer  case 
was  much  more  remote  than  that  demonstrated  in  the  instant 
case. 

Since  the  finding  of  membership  made  by  the  administrative 
agency  was  based  u])on  substantial  evidence,  the  courts  would 
not  be  justified  in  disturbing  it.  C/.  Greco  v.  HafJ,  (>3  F.  2d 
863  (9th  Cir.  1933).  And  of  course  appellant  failed  to  rebut 
the  presumption  of  voluntary  membership  recognized  in  the 
Galvan  case. 
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Appellant’s  failure  to  testify  and  explain  the  proof  of  Com-! 

munist  Party  membership  may  be  considered  in  a  deporta-l 

tion  proceeding  ! 

! 

Upon  the  conclusion  of  the  Government’s  case,  appellantj 
through  his  counsel  sought  and  obtained  a  continuance  in  order! 
to  further  prepare  his  defense.  But.  upon  the  resumption  ofi 
the  hearings  some  two  months  later,  appellant  refused  to  be| 
sworn  or  to  testify,  although  he  did  make  the  unsworn  state-i 
ment  hereinbefore  discussed.  The  chief  reason  then  assigned! 
for  such  refusals  was  his  purported  reliance  on  the  First  Amend-I 
ment.  At  no  time  did  he  i-)ersonally  invoke  his  privilege  against 
self-incrimination  under  the  Fifth  -Ajnendment.'^  Nonetheless! 
appellant,  on  this  appeal,  no  longer  attempts  to  justify  his  re-^ 
fusals  to  be  sworn  or  to  testify  on  constitutional  grounds.  ! 

Both  the  Board  of  Immigration  Appeals  and  the  Special  InJ 
quirv’  officer  in  their  respective  decisions  found  that  the  evi^ 
dence  presented  by  the  Government  placed  appellant  in  the| 
Communist  Party  for  the  period  in  question.  In  so  finding] 
both  the  Board  and  the  officer  gave  additional  weight  to  the| 
fact  that  appellant  chose  to  remain  silent,  specifically  relying 
upon  U nited  States  ex  rel.  Bilohimsky  v.  Tod,  263  U.  S.  1491 
(1923).  At  no  point,  however,  did  either  the  Board  or  thei 
Officer  giv'e  any  weight  whatsoever  to  the  reasons  asserted  by 
appellant  in  refusing  to  testify.  I 

It  is  submitted  that  the  administrative  authorities  gave  due 
weight  to  the  fact  of  appellant’s  silence  and  refusal  to  rebut  the 
prima  facie  showing  made  by  the  Government  as  to  his  Com| 
munist  Party  membership.  In  a  case  of  this  nature,  failure 

•'  Reliance  on  the  i»rivile;re  ujftiinst  self-iucrimiuation  is  available  in  dej 
jKirtatiim  cases  so  lonu'  as  it  is  invoketi  i»erst)uall.v.  Such  privile;re.  in  any 
event,  could  not  have  l)een  invoked  by  ai)i)ellant  in  advance  of  his  beinjj: 
sworn  as  a  witness  and  before  he  had  been  aske<l  si)ecific  questions.  Se4 
O'Connell  v.  I’ nited  States,  40  F".  2d  201  (2d  Cir.  1930),  ctr/.  granted,  28| 
U.  S.  710.  eert.  dismissed,  296  U.  S.  W57.  Compare  United  States  v.  Afonui 
(lfH3)  317  U.  S.  424.  427.  and  BUtir  v.  United  States  (1919  )  250  U.  S.  273^ 
2S0-2S2.  See  also  Maffle  v.  United  States,  209  F.  2d  225  (1st  Cir.  19.54 )^ 
and  Marcello  v.  United  States,  196  F.  2d  437,  441  (5th  Cir.  1952).  I 
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to  testify  is  important  and  may  be  considered  by  the  immigra¬ 
tion  authorities  against  the  alien.  Saksaganshy  v.  Weedin, 
53  F.  2d  13. 16  ( 9th  Cir.  1931) ;  United  States  ex  rel.  Beljrage  v. 
Kenton,  131  F.  Supp.  576  (S.  D.  X.  Y.  1954).  afj'd.,  224  F.  2d 
803  (2d  Cir.  1955). 

Silence  not  only  may  be  a  relevant  factor  but  it  may  be 
given  great  weight.  Kjar  v.  Doak,  61  F.  2d  566.  570  (7th  Cir. 
1932).  This  basic  principle  was  first  formulated  in  an  opinion 
by  Mr.  Justice  Brandeis.  in  United  States  ex  rel.  Bilokumsk'y  v. 
Tod,  supra,  who  stated,  at  263  U.  S.  154-155: 

*  *  *  There  is  no  rule  of  law  which  prohibits  officers 
'  charged  with  the  administration  of  the  immigration  law 
'  from  drawing  an  inference  from  the  silence  of  one  who 
is  called  upon  to  speak.  Deportation  proceedings  are 
civil  in  their  nature  •  *  •  Neither  statute  nor  rule  re¬ 
quires  that  matters  alleged  in  the  warrant  of  arrest  shall. 

'  in  the  absence  of  an  express  admission,  be  taken  to  be 
denied.  A  j^erson  arreted  on  the  preliminary  warrant 
is  not  protected!  by  a  presumption  of  citizen.ship  com¬ 
parable  to  the  presumption  of  innocence  in  a  criminal 
case.  There  is  no  provision  which  forbids  drawing  an 
adverse  inference  from  the  fact  of  standing  mute.  It 
is  not  unreasonable  to  assume  that  one  who  may  wish 
■  to  challenge  the  executive's  jurisdiction  in  the  courts 
w’ill  not  refrain  from  asserting  in  the  proceedings  before 
the  executive  the  facts  on  which  he  relies.  To  defeat 
'  deportation  it  is  not  always  enough  for  the  person  ar¬ 
rested  to  stand  mute  at  the  hearing  and  put  the  Govern- 
ment^upon  its  proof. 

And  again,  only  recently,  an  appellate  court  has  applied  this 
doctrine  in  support  of  a  deix)rtation  order.  United  States 
ex  rel.  Circella  v.  Sahli,  216  F.  2d  33,  39  (7th  Cir.  1954) ;  and 
certiorari  was  denied,  348  U.  S.  964  (1955).  See  also,  Mahler 
V.  Eby,  264  U.  S.  32, 42  ( 1924) ;  United  States  ex  rel.  Vajtauer  v. 
Commissio’ner,  supra,  at  p.  111. 

Appellant  would  draw  a  distinction  (as  to  whether  an  ad¬ 
verse  inference  may  be  drawn  from  silence)  between  cases 
arising  under  the  present  statutory  standard  and  cases  gov¬ 
erned  by  the  standard  of  proof  existing  prior  to  the  1952  Act. 
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But  while  the  new  standard  may  alter  the  quantity  of  proof 
required  and  the  scope  of  review,  logic  dictates  that  this  change 
can  have  no  bearing  upon  what  inferences  the  administrative 
authorities  may  draw  from  actions  or  non-actions  of  the  acl 
cused.  If  failure  to  deny  is  a  factor  which  legally  may  be  taken 
into  account  administratively,  the  stringency  or  laxity  of  th^ 
court  review  cannot  alter  its  “admissibility’'  as  such  a  factorL 
And  the  question  whether  or  not  failure  to  deny  charges  in  d 
deportation  warrant  standing  by  itself  would  be  sufficient  t(|> 
satisfy  the  statutory  standard  is  a  problem  that  is  not  befor^ 
the  Court  in  this  case:  for  in  addition  to  appellant’s  silenc(^ 

there  was  ample  probative  evidence  of  membership.  | 

j 

III  I 

i 

The  record  of  the  deportation  proceedings  shows  that 

appellant  was  accorded  a  fair  hearing  | 

Appellant,  in  concentrating  his  attack  on  the  asserted  uni- 
fairness  of  the  administrative  proceeding,  has  sought  to  acr 
complish  indirectly  that  which  he  cannot  hope  to  succeed  ii 
doing  directly.  I 

The  overwhelming  proof  of  appellant’s  Communist  Party 
membership  from  1929  to  1937,  if  not  also  from  1925  to  192^, 
is  obviously  far  too  strong  for  him  to  challenge  directly.  Thip 
is  abundantly  clear  from  a  reading  of  his  brief,  wherein  he 
has  failed  to  discuss  in  any  real  sense  the  evidence  supporting 
the  administrative  finding  of  his  membership.  Indeed,  hi^ 
obvious  unwillingness  to  challenge  such  proof  was  first  madje 
clear  at  the  hearing  when  he  chose  not  to  deny  th^ 
charges  or  refute  the  evidence  of  Party  membership  presenteji 
by  the  Government,  particularly  after  having  been  afforded 
some  two  months  following  the  resting  of  the  Government  Is 
case  in  which  to  further  prepare  a  defense.  | 

Appellant,  therefore,  has  sought  to  destroy  the  evidentiariy” 
basis  for  the  finding  of  membership  by  collateral  attack. 
would  accomplish  this  purpose  by  having  an  appellate  couijt 
sitting  some  3,000  miles  away  from  the  situs  of  the  deportatioja 
hearings  make  rulings  which  would  have  the  practical  effect 
of  reversing  the  findings  of  the  trier  of  the  facts  as  to  th|e 
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credibility  of  the  witnesses.''  But  even  this  he  seeks  only  in¬ 
directly,  for  it  is  well  settled  beyond  dispute  that  appellate 
courts  may  neither  weigh  evidence,  determine  the  credibility 
of  the  witnesses,  or  determine  the  facts  in  deportation  pro¬ 
ceedings.  United  States  ex  rel.  Tisi  v.  Tod.  264  U.  S.  131 
( 1924 ) ;  Lem  Lung  Patterson.  1S6  U.  S.  108  ( 1902 ) :  Lem  Moon 
Sing  V.  United  States.  158  I'.  S.  5-38  ( 1895),  Xishimura  Etnu  v. 
United  States.  142  U.  8.  651  ( 1892) ;  Munoz  v.  Kelley.  231  F. 
2di381.  38:3  ( 9th  Cir.  1955).  Maita  v.  Hajj.  116  F.  2d  :337  (9th 
Cir.  1940).  Compare  Hardeman  v.  United  States.  82  U.  S. 
App.  D.  C.  194.  163  F.  2d  21  ( 1947). 

Appellant's  chief  attack  on  the  evidential^'  basis  for  the 
deportation  order  and  on  the  credibility  of  the  Government 
witnesses  takes  the  form  of  broad  and  general  assertions  that 
such  limitation  of  the  cro.^^s-exami nation  of  the  witnesses  Pat¬ 
terson  and  Malkin  as  w:is  made  at  the  administrative  hearing 
was  improper,  and.  further,  that  the  Spwial  In<]uiry  Officer 
could  not  impartially  i)ass  upon  the  credibility  of  the  witiu'ss 
Malkin.  .\j)pellant  attempts  to  support  these  assertions  (1) 
by  citing  only  several  isolated  rulings  of  the  Special  Inquiry 
Officer,  and  (2)  by  presenting  conclusions  which  are  completely 
unsupported  by  the  facts  of  record.  A  brief  examination  of 
these  points  demonstrates  the  fallacy  of  appellant's  :is.^ertions. 

A.  Such  limitation  of  the  cros.s-examination  of  Patterson  and  Malkin  an 
was  made  was  not  improper  or  prejudicial 

Appellant,  upon  sifting  through  the  voluminous  record  of 
the  respective  cross-examinations  of  Patterson  and  Malkin,  has 
found  it  feasible  to  cite  but  one  incident  where  such  examina- 

*  also  utta«’ks  tin*  «-omiM*tency  of  th«*  ••vidonre  :mainsr  iiiiu  but 

only  by  inferen<*e.  It  is  submitted  that  all  of  the  «*videnee  was  so  elearly  <-oin* 
l»etent  and  admissible  as  to  make  any  furtlter  diseiissioii  of  the  matter  un¬ 
necessary.  Separate  and  apart  therefrom,  however,  it  is  t«»  Ik*  notwl  that 
this  was  not  a  judii’ial  but  an  u<lministrative  proceedin;:.  In  such  a  pro¬ 
ceeding  the  judicial  rules  of  evi<lence  do  not  obtain:  and  the  admission  of 
evidem'e  which  a  court  would  regard  as  legally  insufficient  does  not  vitiate 
a  deportation  pnweeding  so  long  as  rea.son  and  fairness  obtain.  United 
Statex  ex  rel.  Jiilokumxki/  v.  Tod.  Ii63  U.  S.  141)  ;  United  Statex  v.  ex 

rel.  Impaxto  v.  O'Rourke.  211  F.  2d  <^>0  (Sth  Tir.  1J>.">4),  eert.  denied.  24H 
I*.  S.  S27  (ll>r>4i  ;  Sinfjh  v.  Direetor,  IHi  F.  2d  ‘.HIP  (Pth  (’ir.  1P:?S)  :  United 
Stntex  ex  rel.  JJoukax  v.  'Wiley,  KiO  F.  2d  P2  (7th  (Mr.  lit  17). 


tion  was  linnted  as  concems  Patterson  and  two  with  respect  j 
to  Malkin.  Appellant  has  blown  these  incidents  out  of  con-  | 
te.xt  and  has  ignored  the  broad  scope  of  the  cross-examinations  | 
actually  allowed.  | 

Contrarj'  to  the  assertions  of  appellant,  he  was  allowed,  to  | 
probe  into  all  of  the  circumstances  surrounding  the  initial  iden-  : 
tification  of  appellant  by  Patterson  as  the  “Philip  Chemer’ 
whom  he  had  known  in  the  Communist  Party.  This  is  clear 
even  from  appellant's  arguments  on  this  appeal. 

Briefly  stated.  Patterson  testified  on  cross-examination  that 
when  one  “Tuterman."  an  Inmiigration  Service  Officer,  asked 
him  over  the  telephone  as  to  whether  he  knew  Philip  Cherner 
and  whether  Cherner  was  a  Party  member.  Patterson  replied 
that  he  wasn't  sure  and  that  if  he  could  see  a  photograph  he 
might  know.  Patterson  later  was  shown  a  photograph  which 
he  recognized  as  being  one  of  the  Philip  Cherner  he  had  known 
as  a  Communist  Party  member.  Patterson  understandably 
did  not  want  to  make  a  positive  identification  of  appellant  as 
a  Party  member  without  first  seeing  his  photograph.  He 
wasn't  sure  of  the  individual  then  because  the  name  itself  was 
not  significant:  “many  Communists  could  be  named  Cherner,  | 
the  same  name,  and  I  wanted  to  see  a  photograph  to  make 
sure." 

After  Pattei'son  had  refreshed  his  recollection  from  viewing 
the  photograph,  he  was  able  to  conclude  positively  that  the 
photogi'ai^h  was  of  the  same  Philip  Cherner  he  had  previously 
known  in  the  Party.  Patterson  described  the  photograph,  in¬ 
dicating  its  size  by  tearing  a  piece  of  paper  and  observing  that 
the  photograph  showed  appellant  to  have  maintained  the  same  | 
features  and  to  look  basicallv  the  same  “but  a  little  better  look-  i 
ing  than  before.’’  Patterson  also  testified  in  detail  as  to  the  | 
details  of  his  conversations  with  Immigration  Service  Officers  | 
respecting  his  identification  of  appellant. 

Thus,  all  of  the  circumstances  concerning  Patterson’s  identi¬ 
fication  of  appellant  were  explored  and  are  a  matter  of  record 
in  this  case.  When  the  Special  Inquiry  Officer  declined  to 
compel  the  Government  to  produce  the  photograph,  he  brought 
to  a  conclusion  a  reasonable  cross-examaination  of  this  matter,  | 
implicitly  recognizing,  thereby,  the  Government’s  view  that  ! 


both  the  witness  and  the  person  whom  he  identified  were 
present  at  the  hearing  so  that  it  would  be  useless  to  determine 
whether  or  not  the  photograph  actually  resembled  him. 

With  respect  to  Malkin,  the  Special  Inquiry  Officer,  after 
considering  the  reasons  testified  to  by  the  former  for  refusing 
to  disclose  his  present  and  past  addresses  in  Brooklyn.  New 
York,  declined  to  permit  any  further  cross-examination  into 
this  matter.  While  the  same  ruling  was  also  made  with  respect 
to  the  disclosure  of  the  name  of  Malkin  s  wife,  no  further  rulings 
were  made  specifically  with  respect  to  any  “other  matters  of  a 
related  nature**,  as  contended  by  apF>ellant  (Brief,  p.  11). 

As  seen  from  the  Counterstatement  of  the  Case.  Malkin  gave 
his  residence  as  Brooklyn,  but  refused  to  disclose  his  precise 
address  because  of  a  fear  of  intimidation  as  well  as  the  safety 
of  himself  and  his  family.  Malkin,  who  held  high  leadership 
positions  in  the  ('omrnunist  Party  during  his  18-year  member¬ 
ship.  has  been  harassed  and.  indeed,  severely  a.ssaulted  on 
numerous  occa.sions.  some  of  which  he  testified  to  at  the  admin¬ 
istrative  hearing. 

These  incidents  commenced  in  IIKIO.  shortly  after  he  had  tes¬ 
tified  before  a  ( 'ongressional  Committee  then  investigating 
('omrnunist  activities,  and  have  continiKMi  up  until  a  few  weeks 
before  he  testifif*<l  in  the  instant  deportation  proceeding.  On 
the  first  o<*casion.  he  was  a.ssaulted  and  stabbed  by  C’omnuinist 
Party  members  in  downtown  New  York  City:  and.  most 
recently,  he  was  assaulted  and  almost  thrown  under  a  subway 
train  on  two  sei)arate  occasions,  both  occurring  at  prominent 
points  in  the  heart  of  New  York  (*ity.  On  other  occasions,  he 
has  l)e(‘n  liarassed  for  having  testifie«l  for  the  (lovernment. 
Threats  and  midnight  calls  over  the  phone  compell(*d  him  sev¬ 
eral  years  ago  to  have  Ids  name  removed  from  th(‘  telephone 
directory,  hiven  his  two  young  children  have  not  escaped  from 
being  Iiaras.sed.  as  offsi)ring  of  a  “renegade”. 

These  activities  have  continued  over  many  years,  despite  the 
fact  that  law-enforcement  agencies  have  been  duly  notified. 
Malkin  knows  that  these  incidents  are  in  accordance  with  the 
Peters  .Manual  on  Organization,  an  authoritative  and  recog¬ 
nized  Communist  Party  document  which,  in  effect,  states  that 
■  any  Party  member  who  breaks  away  or  testifies  against  the 
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Communist  Party  shall  be  harassed  in  every  way  possible/  ! 
He  is  understandably  fearful  of  a  continuation  of  the  type  of  I 
attacks  and  harassments  which  he  and  his  family  have  experi-  i 
enced  during  the  past  14  years.  | 

The  reasons  given  by  Malkin  in  refusing  to  make  these  dis-  | 
closures  arc  obviousby*  substantial  and  convincing.  In  the  cir-  | 
cumstances.  it  is  not  unreasonable  to  assume  that  such  disclo-  | 
sure  could  result  in  dire  consequences,  conceivably  even  death  | 
or  e.xtreme  violence  to  himself  and  his  family.  Also,  such  dis-  I 
closures  might  have  led  to  his  intimidation  in  the  deportation  I 
proceedings.  | 

Tiie  propriety  of  the  Special  Inquiry  Officer’s  ruling  which  | 
sustained  the  Government’s  objection  to  such  disclosures  is  also  ; 
demonstrated  by  comparing  the  type  of  information  sought  j 
against  the  entire  background  of  evidence  actually  elicited  on  i 
cross-examination.  As  seen  from  the  Counterstatement  of  the  | 
case.  Malkin  testified  to  numerous  matters  which  were  obvi-  j 
ously  designed  to  test  his  credibility,  interest,  bias,  and  memory.  ; 
Indeed,  he  freelv  disclosed  the  date  and  circumstances  of  his  j 

^  I 

marriage.  As  respects  his  various  residences,  he  stated  that  j 
prior  to  his  marriage  in  1941.  he  had  lived  in  New  York  City  j 
since  1914.  But,  surprisingly  enough,  no  questions  were  asked  i 
respecting  his  addresses  thereat,  particularly  for  the  18-year  | 
period  of  his  Party  membership.  | 

Malkin  was  also  interrogated  as  to  numerous  other  matters  i 
in  this  regard.  For  example,  he  testified  with  respect  to  the  I 
circumstances  of  his  present  employment  with  the  Immigra-  j 
lion  and  Naturalization  Service,  including  his  salary  and  ex-  j 
penses.  He  disclosed  the  sources  of  such  other  income  and  | 
expense  monies  as  he  has  received.  He  gave  the  number  of  ! 
times  that  he  has  testified  in  other  proceedings,  including  de-  | 
portation  cases.  With  respect  to  the  latter,  he  stated  that  he  I 
has  appeared  as  an  identifying  witness  in  about  50%  of  those  ! 

-  j 

■  Compare :  The  Communht  Party,  A  Manual  on  Oryanization,  by  J.  Peters,  j 
published  b.v  Workers  Library  Publishers,  July  11)35,  a  copy  of  which  may  ! 
be  found  as  Petitioner’s  (Government's)  Exhibit  145  in  BroveneU  v.  Commu-  i 
niut  Party,  No.  51-101,  Subversive  Activities  Control  Board,  as  contained  in  | 
the  record  on  the  api>eal  of  that  case  filed  with  this  Court,  sub  nom,  Conu-  \ 
munist  Party  v.  Subversive  Activities  Control  Board,  No.  11S50.  I 
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cases,  while  in  the  remainder  he  has  appeared  as  an  expert  on 
Communist  theor>’.  organization  and  other  matters.'  Malkin 
also  testified  that  he  has  never  been  convicted  of  any  crime  other 
than  the  second  degree  assault  offense  which  occurred  over  27 
years  ago  in  the  course  of  his  former  Communist  Party  activi¬ 
ties.’*  He  also  testified  as  to  his  feelings  toward  the  Communist 
Party,  his  cooperation  with  law  enforcement  authorities,  and 
other  matters  of  a  similar  character.  No  evidence  was  offered 
by  appellant  to  refute  this  testimony. 

Looking  at  Malkin’s  testimony  on  cross-examination  in  its 
entirety,  it  is  clear  that  he  was  placed  in  his  proper  setting  and 
that  the  weight  of  his  testimony  and  his  credibility  were  put 
to  an  a/lequate  test.  “Prejudice  ensues”  only  where  this  op¬ 
portunity  h;LS  lx*en  “summarily  curtailed.”  Alford  v.  United 
States,  2S2  U.  S.  6S7.  697  ( 1931 ).  See  also  our  discussion  and 
the  cases  cited  herein  at  p.  26.  particularly  in  footnote  num¬ 
ber  6.  There  is  no  right,  of  course,  to  an  unlimited  cross- 
examination.  notwithstanding  that  the  matter  sought  may  be 
relevant.  As  recognized  by  the  Supreme  Court  in  District  of 
Columbia  v.  Clawans,  300  U.  S.  617.  6)32  ( 1937) : 

“The  extent  of  cross-examination  rests  in  the  sound  dis¬ 
cretion  of  the  trial  judge.  Reasonable  restriction  of 
undue  cross-examination,  and  the  more  rigorous  exclu¬ 
sion  of  questions  irrelevant  to  the  substantial  issues  of 
the  case,  and  of  slight  bearing  on  the  bias  and  credibil- 

I 

ity  of  the  witnesses,  are  not  reversible  error.” 

Inde^xl.  this  Court  must  consider  not  only  the  examination  in 
chief,  but  also  the  “long  and  searching  cross-examination  to 
which  this  witness  was  subjected”  to  determine  whether  any 
prejudice  arose  from  the  exercise  by  the  Special  Inquiry  Officer 
of  the  discretion  vested  in  him.  Storin  v.  United  States,  94 
U.  S.  76. 85  (1876) ;  Johnston  v.  Jones,  66  U.  S.  209, 226  ( 1861). 

*  SiD<'p  Malkin  was  f«»rin**rl.v  a  lii^rlily  placed  Communist  Party  offit'ial 
and  is  an  exi)ert  on  Communist  theory.  or;;anixution  and  other  matters, 
his  services  understandably  have  l>een  sou;:ht  hy  the  Government.  The 
fa<-t  that  he  is  a  consultant  with  the  Immi^ratiim  Service  and  has  testified 
on  previous  ix-casions  was  properly  and  duly  considered  by  the  administra¬ 
tive  authorities  in  the  instant  case  (J.  14-1."). 

''On  rcdire<-t,  Malkin  testified  that  the  civil  rights  which  he  lost  us  a 
rt'sulr  of  such  conviction  were  fully  restored  to  hint  several  years  ago  by 
the  Board  of  Pardons  and  Parole,  of  New  York  State. 
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In  the  instant  situation,  the  matter  excluded  obviously  was  j 
not  capable  of  having  the  decisive  bearing  upon  the  outcome  | 
of  the  case  as  did  that  which  was  excluded  in  either  the  Alford  | 
or  Clau'ans  cases,  supra.  The  materiality  of  the  matters  actu-  | 
ally  excluded  in  those  cases  was  far  greater  and  more  critical  | 
than  that  involved  here.  i 

I 

I 

B.  The  Special  Inquiry  OflScer  was  impartial  in  the  conduct  of  the  hearings  | 

Appellant  has  strained  the  record  to  the  breaking  point  | 
in  urging  that  the  Special  Inquiry  Officer  could  not.  and  did  not  | 
impartially  pass  upon  the  credibility  of  the  witness.  Malkin.  I 
It  is  noteworthy,  however,  that  appellant  cites  only  a  few  iso-  I 
lated  incidents  to  support  his  assertions.  He  ignores  numer-  | 
ous  other  incidents  and  rulings  of  a  similar  nature  which  would  | 
put  those  he  actually  cites  in  proper  perspective,  as  is  evident  | 
from  a  reading  of  the  record  in  its  entirety.  | 

The  direct  and  cross-examinations,  not  onlv  of  Malkin  but  I 

t 

also  of  Patterson,  were  marked  by  numerous  and  frequent  inter-  | 
ruptions  and  harassment  by  counsel  for  appellant.  A  deliber-  | 
ate  attempt  to  antagonize  both  of  these  witnesses  by  her  con-  i 
duct  seems  e\'ident  from  a  review  of  the  entire  proceedings.^**  I 
Although  appellant  has  failed  to  cite  any  incidents  occurring  ; 
during  Malkin’s  direct  examination,  we  believe  that  such  exami-  I 
nation  must  be  considered  in  connection  with  his  cross-examina-  I 
tion.  With  respect  to  Malkin’s  direct  examination,  see  Tr.  160.  | 
161.  162,  164.  165,  166.  173-174.  181,  and  188,  for  examples  of  | 
the  conduct  of  appellant’s  counsel.  Even  the  Government  i 
counsel  was  not  spared  interruptions;  for  example,  see  Tr.  182.  | 
As  concerns  Malkin’s  cross-examination,  appellant’s  counsel  | 
obviously  sought  to  cut  ofiF  responses  by  the  witness,  e.  g.,  Tr.  I 
191,223-234.  In  other  instances  the  witness  was  harassed  and  ! 
badgered,  e.  g.,  Tr.  192, 244.  In  the  latter  instance,  appellant’s  I 
counsel  professed  to  hear  derogatory  comments  by  the  witness,  I 
but  this  is  patently  not  borne  out  by  the  record.  In  respond-  | 

i 

I 

“  While  api»ellant  does  not.  cite  any  discrepencies  in  the  examination  of  i 
Patterson,  a  review  of  the  record  reflects  numerous  instances  where  appel-  | 
lant’s  counsel  interrupted  the  witness  or  Government  counsel  or  else  asserted  ! 
that  she  had  been  abused  by  “insulting”  remarks.  For  example,  see  Tr.  35,  I 
38.  58.  153.  {«.  98.  100,  103,  104.  105.  108.  124,  and  130.  Patterson,  it  should  | 
be  noted,  testifieil  immediately  prior  to  Malkin. 
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ing  to  a  broad  question  relating  to  Communist  Party  j)ublica- 
tions.  appellant  s  counsel  interrupted  the  witness  and  sought 
to  impose  an  uiulue  limitation  on  his  response.  Tr.  245-248. 
An  apparent  basis  for  appellant's  complaint  was  Malkin's  firm 
refusal  to  reveal  security  information  unrelated  to  the  sub¬ 
stance  of  the  charaes  or  his  ])rior  testimony,  consistent  with 
his  explanation  that  he  was  observing  an  oath  of  secrecy 
previously  undertaken  by  him.  Tr.  210.  252.  Even  when 
Malkin  found  it  necessary  to  address  the  Si)ecial  Inquiry  Officer, 
he  was  interrupted  and  harassed.  Tr.  27fi. 

Apparently  some  of  the  remarks  of  appellant's  counsel  were 
uttered  in  an  immoderate  tone  of  voice,  for  Malkin  ultimately 
became  exasperated  and  retiuested  that  she  no  longer  ‘'holler" 
at  him.  Tr.  ‘208.  It  is  apparent  that  appellant's  counsel  suc¬ 
ceeded  somewhat  in  getting  Malkin's  “goat."  although  in  a  rela¬ 
tively  few.  insignificant  instances.  But  the  Special  Inquiry 
Officer  ordered  his  comments  stricken  from  the  record,  whether 
or  not  requested  by  appellant's  counsel.  See  Tr.  101-192. 
where  a  remark  by  Malkin,  which  he  made  after  being  har¬ 
assed.  was  stricken.  But  sec  Tr.  ‘230-241.  where  apixjllant’s 
counsel,  claiming  that  a  remark  was  “insulting."  refused  to  per¬ 
mit  the  Si)ecial  Inquiry  Officer  to  strike  it  from  the  record. 
While  it  is  not  clear  that  the  remark  was  of  the  “insulting” 
character  claimed.  Malkin  voluntarily  apologized  for  any  re¬ 
marks  that  may  have  been  derogatory.  Tr.  ‘242.  In  any  event, 
the  Si)ecial  Iiujuiry  Officer  quite  properly  refused  to  be  drawn 
into  an  argument  as  to  whether  a  remark  was  “in.sulting." 
Tr.241. 

The  Special  Iiujuiry  Officer  clearly  maintained  his  patience 
and  control  of  the  proceedings.  Far  from  accjuiescing  in  the 
conduct  of  the  witness  or  refusing  to  admonish  him  to  the  ex- 
,  tent  necessary,  he  actually  cautioned  Malkin  to  refrain  from 
any  remarks  not  strictly  called  for  by  the  questions,  to  hold 
I  his  answers  until  appellant’s  counsel  had  completed  her  ob- 
I  jections  or  questions,  and  to  answer  the  questions  to  the  best 
of  his  ability.  Tr.  183-184,  104.  200,  2G1.  and  ‘262.  In  up- 
I  holding  Malkin's  refusal  to  reveal  personal  information  about 
his  precise  residence  or  his  family  which  might  lead  to  his  in- 
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liniifiation  or  physical  harm  to  himself  and  his  family,  the 
Sj)ecial  Inquiry  OfScer  did  not  “acquiesce”  in  Malkin’s  posi¬ 
tion  but.  instead,  sustained  vigorous  objections  by  the  Govern¬ 
ment  as  to  the  worth  and  propriety  of  such  disclosures  and  to 
allowing  the  cross-examination  to  go  too  far  afield.  Tr.  198- 
203.  Whenever  a  question  arose  that  either  was  confusing  in 
itself  or  unclear  to  the  witness,  the  ofiEicer  took  reasonable  and 
appropriate  action.  See.  e.  g..  Tr.  269.  w’here  a  wrangle  was 
cut  short  by  his  ordering  the  question  to  be  read  back  by  the 
reporter. 

The  record  also  reflects  that  the  Special  Inquiry  Officer  gave 
due  attention  and  consideration  to  the  numerous  objections, 
motions  and  arguments  made  on  behalf  of  appellant.  In  a 
larjje  number  of  instances  the  officer  ruled  in  appellant’s  favor, 
a  fact  which  the  latter  now  chooses  to  ignore.  Appellant  also 
was  afforded  more  than  ample  time  in  which  to  prepare  his 
defense,  both  between  the  date  of  his  arrest  and  the  commence¬ 
ment  of  the  hearings  and  during  the  course  of  the  several  con¬ 
tinuances  granted  at  the  hearings.  That  the  Special  Inquiry 
(Officer  actually  leaned  over  backwards  to  acconmiodate  ap¬ 
pellant  is  abundantly  clear.” 

It  is  submitted  that  a  review  of  the  entire  record  of  the 
administrative  jiroceeciings  amply  demonstrates  that  they  were 
conducted  fairly  and  impartially.  Contrary  to  appellant’s 
assertio!is.  he  was  not  deprived  of  any  fundamental  rights  or 
otherwise  ])rejudiced  by  the  rulings  of  the  Special  Inquiry 
Gfficer.  .Vccordingly.  the  remaining  contentions  of  appellant 
that  the  hearing  procedures  were  inherently  unfair  and  that 
the  Special  Impiiry  Officer  could  not  properly  discharge  his 
statutory  duties  do  not  merit  consideration.  Marcello  v. 
Bof/ds.  349  V.  S.  302. 31 1  ( 19oo) ;  Shaughnessy  v.  United  States 
ex  rel.  Accardi,  349  U.  S.  280  ( 1955 ).  Compare  National  Law¬ 
yers  Guild  V.  Broimell,  90  U.  S.  A])p.  D.  C.  252.  255,  225  F.  2d 
552  ( 1955).  cert,  denied,  351  U.  S.  927  (1956). 

’’  Stf  ;ilso.  for  Tf.  l.-KJ-l."*?.  where  api)el!aiir.  over  the  (»overn- 

luent  ohjeetions.  was  i>ermitte(l  on  recr(».ss-examinatK)u  to  inquire  into 
certain  matters  which  had  not  been  elicitetl  on  either  direct  or  cross-exami¬ 
nation.  The  Si)ecial  Inquiry  Officer,  at  appellant’s  request,  i>ermitted  such 
matter  to  he  considered  as  further  cross-examination. 


CONCLUSION 


Wherefore,  it  is  respectfully  requested  that  the  judgment  of 
the  District  Court  be  affirmed. 

Olr-er  Gasch. 

United  States  Attorney. 
Lewis  Carroll, 

Harold  D.  Rhyxedance,  Jr., 
Assistant  United  States  Attorneys. 


APPELLEES’  APPENDIX 


APPELLEES’  APPENDIX 

United  States  Department  of  Justice  Immigration  and 
Naturalization  Service 

File  No.  E  069  491 — Los  Angeles 

In  Re :  Philip  Cherner,  aka  Fuue  Cherner,  aka  Fulye 
Cherner.  aka  Berl  Pustilnick,  aka  Berco  Pustilnic,  aka  P. 
Rutman. 

In  Deportation  Proceedings 

I;i  Behalf  of  Respondent:  Rose  S.  Rosenberg,  Attorney  at 
Law.  2334  Brooklyn  Avenue.  Los  Angeles  33,  California. 

Charges: 

Warrant:  Act  of  1952 — Alien  who  was  a  member  of  the 

Communist  Party  of  the  United  States  after  entry. 

Lodged:  None 

Application :  Cancellation  of  proceedings 

Detention  Status:  Released  on  $5,000.00  delivery  bond 

Warrant  of  Arrest  Serv’ed :  May  28. 1953 

Discussion :  Counsel  of  record  stated  that  the  person  named 
in  the  warrant  of  arrest  is  the  respondent  in  these  proceedings. 
On  advice  of  counsel  the  resix)ndent  would  not  be  sworn  or 
testify  under  oath.  The  record  shows  that  he  made  a  volun¬ 
tary  unsworn  statement  in  his  own  behalf  just  prior  to  the  close 
of  the  hearing. 

Witness  Samuel  Brunson,  an  officer  of  the  Immigration  and 
Naturalization  Service,  identified  the  respondent  as  Philip 
Cherner  upon  whom  he  served  the  warrant  of  arrest.  He  stated 
that  after  serving  the  warrant  of  arrest  on  the  respondent  he 
brought  him  to  the  Los  Angeles  Immigration  office  and  caused 
the  respondent’s  fingerprints  to  be  taken  by  Orv'al  Gruwell.  an 
officer  of  the  Immigration  and  Naturalization  Service.  The 
witness  testified  that  the  respondent  was  fingerprinted  in  his 
presence  and  that  the  respondent  signed  the  fingerprint  card  in 
his  presence.  In  addition,  the  witness  testified  that  the  re¬ 
spondent  placed  the  initials ‘T.  C.”  and  the  date  “5-28-53”  on 
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Alien  Registration  Form  AR-2.  Evidence  in  the  form  of  notes 
made  by  officer  Brunson  on  May  28.  1953,  show  that  the  re¬ 
spondent  identified  his  signature  on  the  Alien  Registration 
Form  and  further  shows  that  the  respondent  exhibited  his  Alien 
Registration  Receipt  card  bearing  the  name  Philip  ('herner  and 
the  number  3S7207.  The  name  Philip  Chenier  appears  on  the 
Alien  Registration  Form  and  this  form  and  the  Alien  Registra¬ 
tion  Receipt  card  both  bear  the  same  number  3873207. 

Or\’al  M.  Gruwell.  an  officer  of  the  Immigration  and  Natural¬ 
ization  Service  testified  that  he  fingerprinted  a  person  on  May 
28. 1953.  and  that  the  person  so  fingerprinted  signed  the  finger¬ 
print  card  in  his  presence.  The  witness  identified  his  own  sig¬ 
nature  on  a  fingerprint  card  date<i  5-28-53.  which  card  also 
bears  the  signature  “Philip  Cherner.*’ 

Witness  Lawrence  W.  .^loan.  expert  examiner  of  questioned 
documents,  employed  by  the  Los  Angeles  Police  Department, 
testified  that  the  rolled  right  index  fingerj)rint  on  the  Alien 
Registration  Form  bearing  number  3873207  and  the  corre¬ 
sponding  fingerprint  on  the  fingerprint  chart  (taken  by  witness 
Gruwell )  are  identical.  He  testified  that  in  his  opinion  the  sig¬ 
natures  “Philip  C'herner”  appearing  on  the  Alien  Registration 
Fonn  AR-2.  the  fingerprint  chart,  the  application  for  a  dupli¬ 
cate  Alien  Registration  Receipt  card,  and  on  the  Alien  Registra¬ 
tion  Address  Report.  Form  AR-11.  dated  March  12.  1943  were 
all  written  by  the  same  person.  He  testified  that  where  the 
signature  “Berl  Pustilnick"  appi*ars  on  the  Preliminary  Form 
for  Declaration  of  Intention  and  on  the  Preliminary  Form  for 
Petition  for  Naturalization,  these  signatures  were  made  by  the 
same  person.  He  testified  that  in  comparing  the  same  letters 
occuring  in  the  names  “Philip  ('herner”  and  “Berl  Pustilnick” 
lie  found  outstanding  comixisitional  similarity  between  these 
particular  letters,  but  because  all  of  the  same  letters  do  not 
appear  in  both  names  he  could  not  state  that  it  was  his  s|>ecific 
opinion  that  both  names  were  signed  by  the  same  person ;  how¬ 
ever,  he  stated  that  in  his  best  judgment  the  signatures  were 
written  by  one  person. 

i  Alien  Registration  Form  AR-2  states  that  Philip  Cherner 
entered  the  United  States  at  New  York.  New  York,  April  29, 


1921  on  the  SS  “Adriatic”,  under  the  name  of  Berl  Pustilnick.  | 
The  Application  for  Certificate  of  Arrival  and  Preliminary 
Form  for  Petition  for  Naturalization  shows  that  Berl  Pustilnick  i 

I 

entered  the  United  States  at  New  York,  New  York  on  the  SS  j 
“Adriatic”  on  April  29.  1921  under  the  name  of  Berco  Pultilnic. 
That  entry  has  been  verified.  The  identifying  information  con-  | 
tained  in  the  Alien  Registration  Form,  the  Preliminary  Form  | 
for  a  Declaration  of  Intention  and  the  Preliminary  Form  for  a  I 
Petition  for  Naturalization  is  essentially  the  same.  It  is  noted 
that  on  the  latter  form  it  is  stated  that  Berl  Pustilnick  used  | 
the  name  of  Philip  Cherner.  and  in  addition  requested  the  ; 
Naturalization  Court  to  change  his  name  to  Philip  Cherner.  j 
It  is  clear  that  the  foregoing  documents  relate  to  the  respond-  ! 
ent  in  these  proceedings  and  that  he  is  an  alien,  a  native  and  I 
citizen  of  Russia  who  was  admitted  to  the  United  States  for 
permanent  residence  on  April  29. 1921  at  New  York,  New  York.  | 
The  facts  regarding  alienage  and  date  of  entry  are  established  | 
through  the  testimony  of  Government  witnesses  and  through  | 
identification  of  fingerprints  and  handwriting  by  a  qualified  | 
expert.  There  is  no  evidence  that  the  respondent  was  ever  | 

naturalized  as  a  citizen  of  the  United  States.  ! 

1 

Witness  Leonard  Patterson  testified  that  he  is  a  native  and  I 

I 

citizen  of  the  United  States.  He  is  not  now  a  member  of  the  j 
Communist  Party  of  the  United  States  but  was  a  member  of  i 
that  organization  from  1930  to  1931  and  from  1932  to  1937.  | 

He  was  a  member  of  the  Young  Communist  League  from  1928  | 

to  1935.  He  was  a  member  of  the  Communist  Partv  of  Soviet  I 

I 

Russia  from  1931  to  1932  during  which  period  he  was  a  student  | 
at  the  International  Lenin  School  in  Moscow,  Russia.  The  ! 
witness  presented  a  United  States  passi)ort  which  he  used  for  | 
travel  to  Russia  and  return  in  1931  and  1932.  The  passport  ! 
shows  that  at  the  time  of  its  issuance  the  witness  was  listed  as 

I 

a  musician  by  occupation.  The  witness  testified  that  he  never  i 
was  a  musician.  He  further  testified  that  he  claime<i  the  occu-  i 

I 

pation  of  musician  in  his  application  for  his  United  States  citi-  | 
zen  passport  pursuant  to  instructions  of  the  Organization  Secre-  | 
tary  for  the  Central  Committee  of  the  Communist  Party  at  that  j 
time.  He  stated  that  the  application  for  this  passport  was  | 
made  under  oath.  i 


This  witness  testified  that  he  held  various  offices  in  the  Com¬ 
munist  Party  of  the  United  States  during  various  |X>riods  of  his 
membership.  He  testified  that  he  was  a  member  of  the  Dis¬ 
trict  Conmiittee  and  District  Bureau  of  the  Philadelphia  Dis¬ 
trict  of  the  Communist  Party  for  several  months  in  1931.  and 
that  he  was  a  member  of  the  Section  Committee  and  Section 
Bureau  of  the  Baltimore  Section  of  the  Communist  Party  in 
1934  and  193o.  and  that  he  was  a  member  of  the  Negro  Com¬ 
mission  of  the  Central  Committee  of  the  Communist  Party 
from  the  latter  part  of  1932  to  early  1934,  and  that  he  was  a 
member  of  the  District  Committee  of  the  Communist  Party 
in  the  Philadelphia  District  from  the  latter  part  of  1035  to  1937. 
and  that  he  was  Waterfront  Organizer  for  the  Communist 
Party  in  Philadelphia  from  late  1935  until  1937.  He  attended 
meetings  of  the  Communist  Party  of  the  United  States  almost 
daily.  He  identified  the  respondent  as  a  jx'rson  known  to  him 
as  Philij)  Cherner  with  whom  he  first  became  acquainted  in 
1929.  Witness  Patterson  testified  that  both  the  respondent 
and  himself  were  present  among  others  at  a  meeting  of  func¬ 
tionaries  of  the  Communist  Party  of  the  New  York  District  in 
1929  at  which  meeting  preparations  were  made  for  a  May  1st 
demonstration  in  New  York  City.  He  testified  that  the  re¬ 
spondent  was  i)resent  at  a  functionaries  meeting  of  Communist 
Party  members  in  early  March.  1930  in  New  York  City  which 
meeting  was  for  the  purpose  of  working  out  plans  and  strateg\' 
in  connection  with  unemployed  councils  in  the  City  of  New 
York.  The  witness  stated  that  the  precautions  taken  to  see 
that  only  members  of  the  Communist  Party  were  in  attendance 
at  this  meeting  were  that  instructions  were  sent  out  only  to 
members  of  the  Communist  Party  whose  presence  was  desired 
at  the  meeting.  He  testified  that  he  attended  a  meeting  in  the 
summer  of  1933  with  the  Jewish  Bureau  of  the  Communist 
Party  in  New  York  City  at  which  the  respondent  was  present. 
The  witness  testified  that  he  was  sent  to  this  meeting  by  the 
National  Executive  Committee  of  the  Young  Communist 
League  as  a  representative  to  meet  the  Jewish  Bureau  of  the 
C  ommunist  Party  to  take  up  with  the  “Morning  Freiheit”  the 
question  of  publishing  a  youth  section  in  the  English  language 
in  the  “Morning  Freiheit”,  dedicated  to  Jewish  youth.  He 


testified  that  in  the  summer  of  1933  he  was  present  with  the  i 
respondent  at  an  Extraordinary  Party  Conference  of  the  Com-  ! 
munist  Party  held  in  the  Finnish  Workers’  Hall  in  New  York  ! 
City.  He  further  testified  that  upon  instructions  from  a  mem-  | 
her  of  the  Political  Bureau  of  the  Central  Committee  of  the  ! 
Communist  Party  of  the  United  States  he  visited  the  Jew'ish  1 
Educational  Institute  in  1933  in  New  York  City  and  informed  | 
the  respondent  that  he  (the  witness)  was  sent  by  the  Party  | 
to  address  people  in  order  to  secure  support  in  the  Scotts-  ! 
borough  [sicl  campaign.  The  witness  stated  that  the  respond-  i 
ent  was  Director  of  the  Jewish  Educational  Institute.  The  wit-  j 
ness  testified  that  to  his  knowledge  the  respondent  was  a  mem-  i 
ber  of  the  Communist  Party  of  the  United  States  during  the  ; 
period  when  he  himself  was  a  member  of  the  Communist  Party,  i 
He  testified  that  he  (the  witness)  was  a  leading  functionary  of  i 
the  Communist  Party  during  his  membership  in  that  organi-  | 
zation  and  that  his  position  permitted  him  to  know  who  were  | 
leading  members  of  the  Communist  Party.  He  testified  that  | 
he  did  not  see  a  Communist  Party  membership  card  relating  j 
to  the  respondent  nor  did  he  ever  see  the  respondent  pay  dues  I 
to  the  Communist  Party.  The  witness  testified  that  he  served  | 
in  the  armed  forces  of  the  United  States  from  May,  1492  to  | 
March.  1943  and  that  he  was  honorably  discharged.  I 

Witness  Maurice  Malkin  testified  that  he  is  a  native  of  j 
Russia  and  a  citizen  of  the  United  States  by  naturalization  on  | 
April  15,  1926.  He  is  not  now  a  member  of  the  Communist  | 
Party  of  the  United  States.  He  testified  that  he  was  a  charter  | 
member  of  the  Communist  Party  in  1919  and  was  a  member  of  j 
the  Communist  Party  from  1919  to  December  1928  or  January  j 
1929,  and  from  April  1931  to  1937.  He  testified  that  he  held  i 
various  offices  in  the  Communist  Party  during  different  periods  | 
of  his  membership  in  that  organization  such  as  Branch  Or-  ! 
ganizer  in  1919  in  New  York.  Section  Organizer  in  New’  York  | 
in  1920,  a  member  of  the  District  Committee,  New  York  Dis-  j 
trict,  until  1923,  Assistant  Manager  of  the  Daily  Worker,  New  I 
York,  in  1924  and  1925,  a  member  of  the  District  Control  Com-  | 
mission  in  New*  York,  a  delegate  to  various  conventions  of  the  I 
Communist  Party  including  the  founding  convention  of  the  | 
Communist  Party  in  1919,  Field  Organizer  for  the  Communist 


Party  and  the  International  Labor  Defense  and  International 
Workers*  Order,  the  latter  about  1931  and  1932,  Director  of 
the  Speakers'  Bureau.  Organizational  Secretary’  of  the  Chicacco 
District  number  8  of  the  Communist  Party  of  the  I'nited 
States  during  parts  of  1932  and  1933.  Waterfront  Organizer 
and  coordinator  of  waterfront  activities  in  New  York  City  in 
19^35  and  1936.  and  First  Secretary*  and  Organizer  of  the  Ameri¬ 
can  Committee  for  the  Foreign  Born  in  1931.  He  testified 
that  he  attended  many  meetings  of  the  Communist  Party  and 
that  he  attended  Unit  meetings  of  this  organization  practically 
^very  week.  He  stated  that  membership  meetings  were 
strictly  restricted  to  only  members  of  the  Communist  Party 
and  that  at  such  meetings  the  precautions  taken  to  see  that 
only  members  of  the  Communist  Party  were  admitted  were 
that  a  member  of  the  Control  Commission  of  the  Communist 
Party  would  stand  at  the  door  and  review  all  books  of  jieople 
entering  the  hall.  He  testified  that  this  was  his  job. 

The  witness  identified  the  respondent  in  these  jiroceedings 
as  Fuleh  Cherner  whom  he  first  became  acquainted  with  in 

1924  at  the  District  Office  of  the  Workers’  Party  in  New  York 
and  that  he  was  introduced  to  the  r(‘spondent  sometime  <luring 
the  spring  of  1925.  The  witness  stated  that  he  knew  the 
respondent  from  about  1924  to  about  1936  or  1937  and  later. 
He  testified  that  the  Communist  Party  was  known  up  until 

1925  as  the  Workers'  Party  of  America,  and  that  in  July  or 
August  of  1925  the  name  of  this  organization  was  changed,  to 
Workers’  (Communist)  Party.  He  testified  that  in  1929  the 
name  was  again  changed  to  the  Communist  Party  of  the  United 
States  of  America.  Section  of  the  Communist  International. 
The  witness  testifierl  that  he  reviewed  the  r(‘$pondent‘s  Com¬ 
munist  Party  book  at  general  membership  meetings  in  the 
years  1925.  1926.  1927  and  1928.  a  minimum  of  about  eight 
times  per  year.  He  testifieel  that  he  saw  the  respondent’s  Com¬ 
munist  Party  membership  book  in  1935  at  a  general  member¬ 
ship  meeting  in  Manhattan.  The  witness  testified  that  a 
meeting  of  functionaries  of  the  Communist  Party  was  held  in 
New  York  in  the  fall  of  1934  where  functionaries  of  different 
Communist  front  organizations,  members  of  the  Communist 
Party,  met  to  discuss  the  new*  decision  of  the  1934  convention 


of  the  Party  at  which  meeting  both  the  witness  and  respondent  | 

were  present.  He  testified  that  at  this  meeting  a  check  was  I 
*  •  1  ! 
made  bv  the  District  Secretary  and  each  name  w’as  called  and 

•  I 

the  organization  represented.  The  witness  was  cross-examined  | 
closely  on  this  meeting  and  his  testimony  on  cross-examination  i 
does  not  conflict  with  his  direct  testimony.  | 

The  witness  testified  that  the  respondent  and  himself  were  ! 
present  at  a  meeting  of  the  Communist  Party  of  the  United  | 
States  in  1935  at  the  Manhattan  Lyceum  in  New  York  City  | 
where  the  trade  union  question  w’as  discussed.  He  testified  ! 
that  he  had  conversation  with  the  respondent  at  this  meeting.  ! 
He  stated  that  the  respondent  and  himself  had  a  difference  of  ! 
opinion  on  certain  things,  especially  on  the  question  of  the  : 
trade  union  change  that  was  being  discussed.  He  stated  that  | 
the  respondent  objected  to  the  idea  that  the  change  and  the  | 
article  and  the  policies  adopted  was  so  sudden  that  he  didn't  i 
understand  what  the  rush  w’as  about  on  the  part  of  the  Party.  | 
The  witness  testified  that  the  respondent  was  present  on  a  few  j 
occasions  at  general  functionary  meetings.  The  witness  testi-  | 
fied  that  these  meetings  were  restricted  not  only  to  members  I 
but  to  functionaries  and  officers  of  the  Communists  and  Com-  | 
munist  front  organizations,  and  that  precautions  taken  to  as-  | 
sure  that  only  members  of  the  Communist  Party  would  be  in  i 
attendance  were  that  representatives  of  the  Control  Commis-  I 
sion  of  the  Communist  Party  reviewed  all  members  coming  | 
into  the  meetings.  The  witness  testified  that  the  respondent  | 
was  present  at  two  other  meetings  in  the  fall  of  1936  which  were  i 
closed  Communist  Party  meetings.  | 

The  witness  testified  that  the  respondent  was  still  a  member  ' 
of  the  Communist  Party  of  the  United  States  wben  he  (the  wit- 1 
ness)  left  the  Communist  Party  in  1937.  The  witness  stated  | 
that  the  respondent  was  a  member  of  the  International  Work-  I 
ers’  Order  from  1930  to  1937.  Witness  Malkin  testified  that ! 
he  saw  the  respondent  at  40  or  50  Communist  Party  meetings  i 
during  the  period  of  his  Communist  Party  membership.  He  ! 
further  testified  that  he  himself  was  suspended  from  the  Com- 1 
munist  Party  from  about  December,  1928  or  January,  1929  un- 1 
til  about  April,  1931,  because  of  his  disagreement  with  the! 
Party  line  and  his  breaking  Party  discipline.  He  testified  that  | 


be  was  incarcerated  because  of  Communist  activities  in  Sing 
Sing  Prison  from  January.  1929  to  December.  1930.  as  a  result 
of  a  charge  of  felonious  assault,  second  degree.  He  testified 
that  he  has  received  restoration  of  his  civil  rights  from  the 
State  of  New  York  in  1950  or  1951.  He  testified  that  the  re¬ 
spondent  began  acti\’ity  as  Director  of  the  Jewish  Workers’ 
University  about  1927  or  1928.  It  is  significant  to  note  that 
the  Alien  Regisration  Form  identified  as  relating  to  this  re¬ 
spondent  contains  the  information  that  he  was  a  member  of  the 
International  Workers’  Order  for  about  eight  years  and  that  he 
was  a  member  of  the  Jewish  Workers’  University  for  about 
eight  years. 

As  noted  above  witness  Patterson  stated  that  the  respondent 
was  Director  of  the  Jewish  Educational  Institute  in  1933.  Wit¬ 
ness  Malkin  testified  respondent  began  activity  as  Director  of 
the  Jewish  Workers’  University  about  1927  or  1928.  Evidence 
in  the  form  of  documents  presented  by  the  Government  show 
that  one  F.  Cherner  was  listed  as  Secretary  of  the  Jewish  Work¬ 
ers’  University  in  1933.  1934.  and  1936.  One  other  document 
shows  that  P.  Cherner  was  listed  as  a  teacher  in  that  organi¬ 
zation.  The  respondent  introduced  documents  covering  the 
announcements  of  the  new  semesters  at  the  Jewish  Workers’ 
University,  registration,  courses  of  study,  and  one  article  by  Ph. 
Cherner  concerning  letters  from  “our  students  of  the  New  York 
Jewish  Educational  Institute  who  are  now  serving  in  the  .Xmer- 
ican  Army”.  The  documents  introduced  by  the  respondent 
are  extracts  from  the  “Morning  Freiheit”  in  1941.  1942.  and 
1943.  No  determination  is  being  made  as  to  the  nature  of 
the  organization  named  as  the  Jewish  Workers’  University  or 
Jewish  Educational  Institute,  but  it  is  clear  from  all  the  evi¬ 
dence  that  the  respondent  was  a  member  of  that  organization. 
In  addition,  in  respondent’s  unsworn  statement  in  the  record 
he  refers  to  the  fact  that  he  was  Manager  of  such  organization. 
The  documentary  extracts  from  the  “Morning  Freiheit”  in¬ 
troduced  by  the  Government  and  the  above  cited  article  intro¬ 
duced  by  the  respondent  adds  cumulative  credibility  to  the 
testimony  of  witnesses  Patterson  and  Malkin.  At  no  time, 
even  in  his  unsworn  statement,  did  the  respondent  deny  that 
he  is  or  ever  was  a  member  of  the  Communist  Partj^  of  the 
United  States. 
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The  testimony  of  the  five  Government  witnesses  has  not 
been  controv’erted.  No  e\’idence  has  been  submitted  to  show 
that  respondent’s  membership  in  the  Communist  Party  of  the 
United  States  w’as  other  than  voluntary.  Accordingly,  it  must 
be  found  that  the  respondent  is  an  alien  and  was  a  voluntary 
member  of  the  Communist  Party  of  the  United  States  from 
approximately  1925  to  1937,  such  organization  being  known 
as  the  Workers’  (Communist)  Party  from  1925  to  1929.  The 
respondent  is.  therefore,  subject  to  deportation  on  the  charge 
contained  in  the  warrant  of  arrest.  He  refused  to  state  a  coun¬ 
try  of  deportation  if  ordered  deported. 

Counsel  for  the  respondent  w’as  granted  ten  days  following 
the  close  of  the  hearing  within  which  to  submit  a  chart  of  pos¬ 
sible  discrepancies  in  the  testimony  of  Government  witnesses, 
together  with  argument  in  support  thereof.  However,  such  a 
chart  and  arguments  have  not  been  submitted. 

Findings  of  fact  as  to  deportability: 

(1 )  Respondent  is  an  alien,  a  native  and  citizen  of  Russia; 

(2)  Respondent  was  admitted  to  the  United  States  for  per¬ 
manent  residence  at  New  York,  New  York,  on  April  29,  1921, 
on  the  SS  ‘‘Adriatic” ; 

(3)  Respondent  was  a  voluntary  member  of  the  Communist 
Party  of  the  United  States  from  about  1925  to  1937,  such  organ¬ 
ization  being  known  as  the  Workers'  (Communist)  Party  from 
1925  to  1929. 

Conclusion  of  law  as  to  deportability: 

(1)  That  under  the  Immigration  and  Nationality  Act,  the 
respondent  is  subject  to  deportation  in  that  he  has  been,  after 
entr>",  a  member  of  the  following  class,  set  forth  in  Section  241 
(a)  of  said  Act:  An  alien  w’ho  w’as  a  member  of  the  Communist 
Party  of  the  United  States. 

Order:  It  is  ordered  that  the  alien  be  deported  from  the 
United  States  pursuant  to  law  on  the  charge  contained  in  the 
warrant  of  arrest. 

Joseph  A.  Dummel, 

Joseph  A.  Dummel, 

Special  Inquiry  Officer. 
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IN  THE 


Diited  Stales  Court  oi  Uppeals 

Fob  the  District  of  Columbia  Circuit 


No.  12,877 


PHILIP  CHERNER,  Appellant, 


HERBERT  BROWNELL,  JR.,  et  al..  Appellees, 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia 


REPLY  BRIEF  FOR  APPELLANT 


1.  THE  DENIAL  OF  THE  RIGHT  OF  CROSS-EXAMINATION 
A.  Leonard  Patterson 

The  government  argues  (Br.  27-28)  that  the  curtailment 
of  the  cross-examination  of  this  witness  was  not  prejudicial 
for  the  following  reasons:  (1)  Since  the  witness  identified 
the  appellant  at  the  deportation  hearing,  it  was  “useless’’ 
to  interrogate  him  as  to  the  circumstances  under  which 
he  had  first  identified  the  appellant  to  the  Service,  and 
(2)  The  matter  was  fully  explored  on  cross-examination. 
We  will  treat  these  seriatim. 
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(1)  The  first  ground  offered  by  the  government  would 
negate  the  propriety  or  need  for  any  cross-examination 
of  a  witness.  What  was  at  issue  was  the  credibility  of  the 
witness'  identification  of  the  appellant  at  the  hearing,  and 
the  cross-examination  was  directed  to  demonstrating  that 
the  identification  was  either  mistaken  or  deliberately  false. 
To  argue,  as  does  the  government,  that  the  identification 
itself  foreclosed  all  further  iinjuiry  into  the  reliability  or 
trustworthiness  of  that  identification  is  untenable. 

(2)  Xor  is  there  any  merit  in  the  government’s  second 
argument  that  since  appellant's  counsel  had  already  struck 
some  “pay-dirt”  in  demonstrating  the  susj)icious  circum- 
.stances  attending  the  initial  i<lentification  (Govt.  Br.  27), 
she  was  accordingly  correctly  precluded  from  probing  fur¬ 
ther.  The  probative  value  of  Patterson’s  testimony  de¬ 
pended  entirely  upon  the  reliability  of  his  identification  of 
the  appellant.  The  presiding  officer  conceivably  might 
have  cut  short  the  cross-examination  as  a  waste  of  time  if 
he  was  satisfied  that  the  witness  was  .so  thoroughly  dis¬ 
credited  that  further  e.xamination  would  not  shed  further 
light.  But  he  was  not  at  lib(*rty  to  curtail  cross-examination 
on  so  v’ital  an  issue  while  the  issue  of  credibility  was  still 
undetermined,  or  on  the  ground  that  it  was  “useless”  since 
he  was  determined  to  credit  the  witne.ss  no  matter  what 
cross-examination  brought  out.  Indeed,  the  record  lends 
support  that  his  ruling  was  based  upon  the  government’s 
view,  that  since  the  identification  on  direct  was  .so  positive, 
the  reliability  of  the  identification  was  of  no  consequence. 

B.  Maizrice  Malkin 

The  government  argues  that  the  curtailment  of  the  cross- 
examination  of  the  witness  Malkin  was  not  prejudicial.* 
But  the  doctrine  of  Alford  v.  United  States,  282  U.  S.  687, 

J  The  ^^vernment  erroneously  stated  (Br.  29)  that  no  questions  were  put 
to  the  witness  Malkin  concerning  his  prior  residences.  But  the  record  shows 
(Tr.  202)  infra  pp.  4-5,  that  appellant’s  counsel  was  foreclosed  from  inquiring 
about  his  residence  at  any  time. 
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is  that  the  refusal  to  permit  cross-examination  as  to  where! 
a  witness  lives  is  always  prejudicial,  without  any  further! 
inquiry  into  the  circumstances  of  any  particular  case.  This! 
Court  applied  that  doctrine  in  a  civil  case,  BuBeau  v.| 
Smither  anrj  Maj/fon,  Inc.y  92  App.  D.  C.  213,  203  F.  2^ 
395,  and  the  same  doctrine  was  applied  by  Judge  Pinej 
in  a  deportation  case,  Burleigh  v.  Brownell,  2500 — 54,; 
decided  May  18,  1956.  | 

I 

Even  assuming  that  the  witness’  personal  reasons  foi^ 
refusing  to  respond  to  proper  cross-examination  were  sol 
weighty  as  to  require  protection,  this  could  not  be  done 
at  the  expense  of  the  appellant.  The  only  alternatives  were 
either  to  require  the  witness  to  answer  or  to  strike  hi^ 
testimony.  See  BuBeau  v.  Southern  and  Magton,  Inc., 
supra.  i 

In  the  Burleigh  case  w’hich  also  involved  a  charge  of 
past  membership  in  the  Communist  Party,  the  witnesses 
refused  to  give  their  addresses  for  the  same  reasons  adJ- 
vanced  by  Malkin  here,  i.e.,  fear  of  reprisals.  Judge  Pini 
in  his  oral  opinion  disposed  of  this  contention  as  follows!: 

“I  do  not  disparage  the  reasons  given  by  the  witl 
nesses  for  their  failure  to  divulge  these  facts,  nor  do  I 
minimize  those  reasons ;  but  it  w’ould  appear  to  me  fronii 
these  authorities  w^hieh  I  have  cited.  [Alford  and  Bu¬ 
Beau  V.  Smither  <£  Magton]  that  if  the  defendau^t 
chooses  to  rely  on  the  testimony  of  these  two  witnessed, 
he  must  rely  on  them  without  reservation.  Of  course, 
this  is  an  administrative  proceeding  which  is  being 
reviewed,  and  not  a  judicial  trial,  but  I  see  no  disi- 
tinction  in  principle  w’hen  the  criterion  is  a  ^fair  trial’. 

“I  must  therefore,  on  the  authority  of  these  cases, 
disregard  the  testimony  of  these  tw’o  witnesses  anji 
strike  them  from  consideration.”  ! 

The  government  took  no  appeal  from  Judge  Pine’s  ruling. 


I 

I 

j 

i 

j 

I 

! 
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n.  THE  PRESIDING  OFFICER  COULD  NOT  IMPARTIALLY 
PASS  UPON  THE  CREDIBILITY  OF  THE  WITNESS 
MALKIN 

In  our  main  brief  (pp.  12-15),  we  arjjfued  that  the  hearing 
officer  could  not  fairly  pass  upon  the  credibility  of  his 
fellow  employee  Malkin.  Our  argument  rested  on  the 
relationship  between  the  witness  and  the  presiding  officer. 
The  brief  cited  a  few  instances  of  occurrences  at  the 
hearing,  not  as  in  themselves  resulting  in  an  unfair  trial, 
but  .solely  as  they  illustrated  this  relation.ship.  The  gov¬ 
ernment’s  brief  ignores  our  argument  completely.  It  en¬ 
deavors  moreover  to  confuse  the  issue  by  treating  it  solely 
as  a  complaint  again.st  Malkin’s  conduct  as  a  witness,  and 
suggesting  that  in  some  fashion  the  conduct  of  appellant's 
coun.sel  had  some  bearing  on  the  issue.  (Govt.  Br.  31-33) 
To  document  its  jwsition,  the  government  cites  such  trivda 
as  coun.sel’s  requests  on  direct  examination  for  the  witness 
to  speak  more  slowly  or  to  give  the  year  for  a  certain 
event  (Tr.  160-161). 

The  bearing  of  Malkin’s  conduct  at  the  hearing  however, 
is  the  manner  in  which  it  illustrates  his  relation.ship  to 
the  presiding  officer.  Thus  the  following  transpired  at 
Tr.  202-3: 

Q.  Let  me  have  your  residence  from  the  last  resi¬ 
dence  that  vou  remember — 

w 

A.  I  will  not  give  it  to  you. 

Special  Inquiry  Officer  to  Witness  Malkin  :  Let 
counsel  complete  her  question,  Mr.  Witness. 

By  Counsel  Rosenberg:  Will  you  admoni.sh  this 
!  witness  to  cease  from  this  arrogant  type  of  answering? 

Special  Inquiry  Officer  to  Special  Inquiry  Officer 
(sic) :  He  has  been  directed  to  answer  after  you  have 
completed  your  question. 

Counsel  Rosenberg  to  Witness  Malkin: 

Q.  Will  you  give  me  your  residence  record  at  the  time 
your — during  the  entire  period  that  your  name  was 
in  the  telephone  directory? 
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A.  I  will  not.  I 

By  Counsel  Rosenberg:  I  will  ask  the  hearing  ^ 
Officer  to  require  the  witness  to  do  so.  He  is  in  con-  ' 
tempt  of  the  Hearing  Officer  in  these  proceedings,  ! 
because  he  is  going  to  decide  and  choose  what  questions  I 
he  will  answer  and  what  questions  he  will  not  answer.  ! 
There  is  no  basis  for  his  refusal  to  answer  questions,  j 

I 

Special  Inquiry  Officer  to  Counsel  Rosenberg:  | 

The  witness  need  not  answer  the  question.  I 

i 

By  Counsel  Rosenberg:  May  I  have  the  Hearing  | 
Officer’s  explicit  reason  for  that,  if  I  may? 

I 

Special  Inquiry  Officer  to  Counsel  Rosenberg:  ! 
Xo. 

I 

I 

Counsel  Rosenberg  to  Witness  Malkin:  ! 

Q.  Are  you  married,  Mr.  Witness?  | 

i 

A.  Yes,  Ma’am.  | 

I 

Q.  To  whom  are  you  married?  I 

A.  To  a  woman. 

! 

Q.  MTiat  is  her  name.  I 

j 

A.  I  refuse  to  give  you  her  name.  | 

i 

Later,  in  the  course  of  an  argument  by  counsel  to  the  j 
Special  Inquiry  Officer,  the  witness  interrupted  to  state  j 
“Well,  I  wouldn’t  testify  to  your  will  either.”  When  coun- 1 
sel  asked  that  the  witness  be  admonished,  the  -witness  again  j 
interrupted  to  say:  “All  right,  if  you  only  shut  up  a  few| 
minutes  we’ll  get  a  chance  to  talk  here”  (Tr.  239).  Coun- 1 
sel  again  asked  that  the  witness  be  admonished,  and  stated  | 
that  she  would  withdraw  from  the  hearing  if  he  was  not.  | 
The  presiding  officer  refused  to  admonish  the  witness,  but! 
instead  asked  him  only  to  answer  questions  to  the  best  I 
of  his  ability  and  to  refrain  from  remarks  other  than! 
answers  to  the  questions  (Tr.  240-1).  When  counsel  ex-i 
pressed  her  dissatisfaction  -with  this  as  not  being  respon-| 
sive  to  her  request  for  an  admonition,  the  -witness,  without  I 


I 

I 

I 

I 

I 

I 
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direction  from  the  presiding  officer,  responded:  “And  if 
there  is  any  derogatory  remarks  I  made,  I  apologize  for 
the  remarks.  Now,  let's  go  on  with  the  hearing.”  (Tr.  242). 

Significantly,  this  same  witness  Malkin  who  is  uniformly 
credited  as  a  reliable  and  trustworthy  witness  when  he 
appears  in  hearings  before  the  Immigration  Service  was 
characterized  in  the  following  terms  when  he  appeared 
as  a  witness  in  a  judicial  proceeding.  United  States  v. 
Kusnitz,  S.  D.  Calif.  Civil  No.  15,446 — H.  W.,  decided 
Aug.  27,  1956: 

“To  find  for  the  Government  in  this  case,  the  Court 
must  rely  primarily  upon  the  testimony  of  Maurice 
Malkin.  Although  he  was  testifying  as  to  events  which 
had  occurred  nearly  a  (juarter  of  a  century  ago  and 
concerning  a  person  who  was  by  no  means  prominent 
in  the  Communist  movement  in  New  York  City,  the 
witness  j)iripointed  four  meetings  which  defendant  at- 
!  tended.  This  Court  is  rather  doubtful  of  the  dependa- 

1  bility  of  the  witness’s  testimony.  In  the  first  place, 

Maurice  Malkin  ai)peared  before  the  (’ourt  as  an 
impeached  witness,  admitting  that  he  had  been  con¬ 
victed  of  a  felony.  Also,  he  admitted  upon  the  witness 
stand  that  in  a  j)rior  proceeding  he  had  committed 

perjury.  He  is  what  is  known  as  a  ‘professional 

witness.’  lie  had  been  one  of  the  leaders  of  the 

Communist  Party  and  had  been  separated  therefrom 
either  voluntarily  or  involuntarily,  and  since  his  sepa¬ 
ration  he  lias  been  testifying  for  the  Government  in 
.  numerous  cases.  He  said  he  liad  appeared  as  a  witness 
in  some  forty  or  fifty  independent  proceedings — some¬ 
times  in  court,  as  in  the  instant  case;  sometimes  before 
Congressional  Committees  and  sometimes  in  naturaliza¬ 
tion  and  denaturalization  proceedings. 

“But  the  thing  about  bis  testimonv  wbicb  concerned 
this  Court  most  was  his  demeanor  upon  the  stand  and 
his  inability  to  remember  questions  propounded  to  him. 
On  many  many  occasions,  although  the  questions 
appeared  to  be  relatively  simple,  the  witness  did  not 
seem  to  comjjrehend  and  could  not  remember  a  ques¬ 
tion  after  the  lapse  of  a  few  moments — although  he 
could  distinctly  recall  seeing  the  defendant  twenty-five 
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years  before  in  New  York  City  at  meetings  in  which 
she  was  not  an  active  participant.  The  Court  is  of 
the  impression  that  the  witness  was  evasive  and 
uncertain. 

“Considering  the  witness’s  intelligence,  motive,  state 
of  mind,  demeanor  and  manner  while  on  the  stand, 
the  Court  is  of  the  opinion  that  not  too  much  reliance 
can  be  accorded  his  testimony.” 

The  appellant  w'as  entitled  to  a  presiding  officer  who, 
like  the  judge  in  the  Kusnitz  case,  was  independent  of  the 
Service  and  therefore  free  to  refuse  to  credit  Malkin’s 
testimony  on  the  basis  of  his  demeanor  and  attitude  on 
the  witness  stand.  Instead  he  was  given  a  fellow-employee 
of  Malkin's  who  deferred  to  Malkin  and  who  was  com¬ 
mitted  in  advance  to  crediting  Malkin’s  testimony  regard¬ 
less  of  Malkin's  demeanor  and  conduct. 

Respectfully  submitted, 

David  Rein 
Joseph  Forer 
Attorneys  for  Appellant. 
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EEPLY  BRIEF  FOR  APPELLEES 


Appellant  in  his  reply  brief  largely  seeks  to  reframe  the 
very  same  arguments  previously  advanced  in  his  main  brief. 
Such  repetition  of  argument  as  has  thus  been  made  merits  no 
further  reply  than  that  already  made  by  appellees  in  their 
principal  brief. 

Our  present  response  is  directed  chiefly  to  the  few  authori¬ 
ties  cited  by  appellant  for  the  first  time  in  his  reply  brief. 
By  limiting  our  present  reply  accordingly,  we  believe  that 
further  prolixity  of  argument  will  be  avoided  and  that  the 
oral  argument  now  scheduled  herein  will  be  greatly  facilitated. 

I.  Such  limitation  of  the  cross-examination  of  two  Govern¬ 
ment  witnesses  as  was  made  was  not  improper  or  preju¬ 
dicial 

Appellant  has  clearly  misconceived  the  true  force  of  Alford 
v.  United  States,  282  U.  S.  687  (1931),  by  his  narrow  interpre¬ 
tation  of  that  decision.  His  bald  assertion  that  the  refusal  to 
permit  cross-examination  as  to  where  a  witness  lives  is  “always 
prejudicial,”  notwithstanding  the  peculiar  circumstances  of  any 
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given  case,  is  absolutely  devoid  of  merit.  We  submit  that  a 
careful  reading  of  the  Alford  decision  in  its  entirety  lends  no 
such  support  to  his  position.  The  Supreme  ('ourt  therein  sig¬ 
nificantly  refrained  from  making  any  such  ruling,  holding  only 
that  the  trial  court  in  that  instance  had  abused  its  discretion 
by  cutting  off  in  liniinc  all  inquiry  on  a  matter  which  in  the 
context  of  that  case  was  of  critical  imj)ortance. 

Far  from  specifically  ruling  in  the  Alford  decision  that  the 
refusal  to  permit  such  cross  examination,  regardless  of  the  cir¬ 
cumstances  of  the  particular  case,  is  always  prejudicial,  the 
Supreme  Court  appears  to  have  gone  out  of  its  way  to  s|x'ak 
strictly  in  general  terms  of  giving  “reasonable  latitude*’  to  the 
cross-examiner  and  of  allowing  a  “rea.«onable  cro.<s-examina- 
tion”  to  proceed.  Such  cro.«s  examination,  in  the  ('ourt's  view, 
is  “reasonable”  where  “prejudice*'  does  not  result.  It  is  here 
that  the  crux  of  the  Alford  deci^don  is  seen,  the  Supreme  Court 
stating  (2S2  U.  S.  at  G02) ; 

•  “Prejudice  ensues  from  a  denial  of  the  opportunity  to 

plaf*e  the  witness  in  his  projHT  .‘jetting  and  put  the  weight 
of  his  testimony  and  his  credibility  to  a  test,  without 
which  the  jur\’  cannot  fairly  appraise  them.” 

The  prejudice  demonstrated  in  the  Alford  case  was  the  cut¬ 
ting  off  in  limine  of  such  cross-examination  as  would  place  the 
witness  in  his  proi)er  setting.  The  C'ourt  iioUmI  what  is  un¬ 
disputed  here,  viz.,  an  inquiry  as  to  where  a  witne.‘js  lives  is  only 
an  appropriate  preliminary  to  cross  examination  and  strictly 
“on  its  face*’  an  essential  step  in  identifying  the  witness  with  his 
environment.  Significantly,  there  is  no  intimation  by  the 
Court  that  such  an  inquiry  is  the  sole  method  of  achieving  the 
same  result.  The  Court,  moreover,  fouiul  further  that  the  de¬ 
fense  ha<l  been  unreasonably  precluded  from  establishing 
through  such  inquiry  an  allegation  that  the  witness  was  then  in 
police  custody  or  was  charged  with  some  oft’ense  by  the  j^rose- 
cuting  authorities.  But  this  factor,  which  was  so  obviously 
of  crucial  imjwrtance  in  the  Alford  case,  is  patently  absent  in 
the  instant  situation.  To  that  extent,  the  Alford  deci.sion  is 
not  controlling  here. 

The  Supreme  Court,  thus,  has  enunciated  in  Alford  v.  United 
States,  supra,  a  standard  or  test  of  reasonableness  to  be  applied 


according  to  the  circumstances  of  each  case,  rather  than  the  ! 
absolute  rule  urged  by  appellant.  This  conclusion  is  further  ' 
evident  from  the  following  additional  observation  of  the  Court  ' 
(282U.S.at604):  ! 

j 

‘The  extent  of  cross-examination  with  respect  to  an  j 
appropriate  subject  of  inquiry  is  within  the  sound  discre-  I 
tion  of  the  trial  court.  It  may  exercise  a  reasonable  judg-  i 
ment  in  determining  when  the  subject  is  exhausted.”  ^  | 

The  Court,  in  this  connection,  specifically  relied  upon  Storm  v.  | 
United  States,  94  U.  S.  76.  So  (1876).  which,  together  with  | 
Johnston  v.  Jones.  66  U.  S.  209,  226  (1861),  we  have  noted  at 
p.  30  of  our  main  brief.  The  Storm  and  Johnston  decisions  | 
require  appellate  courts  to  examine  the  examination-in-chief  | 
as  well  as  the  cross  examination  in  their  entirety  to  determine  ! 
whether  any  prejudice  arose  from  the  exercise  of  the  discretion  I 
thus  vested  in  the  trier  of  the  fact."  See  Rea  v.  Missouri,  17  | 
Wall.  532.  542-543,  and  Blitz  v.  United  States,  153  U.  S.  308,  | 
312,  ujjon  which  reliance  also  was  placed  by  the  Court  in  the  I 
Alford  decision.  And  compare  a  similar  but  more  recent  ex-  I 
pression  of  that  rule,  in  District  of  Columbia  v.  Clawans,  300  ! 
U.  S.  617,  632  (1937).  which  is  quoted  in  our  principal  brief  | 
at  p.  30.  The  latter  decision,  it  should  be  noted,  specifically  I 
relies  upon  the  views  expressed  in  the  prior  Alford  opinion.  | 

The  Supreme  Court,  in  the  Alford  opinion,  further  noted  | 
the  duty  of  triers  of  fact  to  protect  a  witness  “from  questions  ■ 
which  go  beyond  the  bounds  of  proper  cross-examination  merely  ; 
to  harass,  annoy  or  humilitate  him,”  but  found  that  such  a  | 
case  had  not  there  been  presented.  282  U.  S.  at  694.  Indeed,  | 
that  Court  did  not  then  have  before  it  any  matters  relating  to  j 
the  continued  harassments,  personal  assaults,  and  attempted  I 
intimidations  of  a  witness  as  is  the  case  in  the  instant  situation.  | 
Such  matters  have  subsequently  been  considered  by  other  i 

-  j 

^  Wt*  believe,  in  pa/<sini.  that  the  Si)eeial  Inquiry  Officer  at  the  deportation  i 
hearing  exereiseil  reasonable  judgment  and  proi)erl.v  concliuletl  that  further  j 
cross-examination  *>f  the  witness  Patterson  respecting  the  latter's  initial  | 
Went itlca tion  of  api)ellant  to  the  immigration  authorities  was  unwarranted,  j 
See  our  priiu-iiail  brief,  pp.  20-2S. 

*  See  also  United  States  v.  Easterday  (2d  Cir.  10.32),  57  F.  2d  16.5,  cert.  \ 
denied.  2S6  L’.  S.  564  (1932).  I 


4 


Courts  of  Appeals  adversely  to  appellant’s  position  here;  and 
the  Supreme  Court,  as  seen  infra,  has  not  seen  fit  to  avail 
itself  of  the  opportunities  presented  to  overturn  those  cases  on 
a  narrow  application  of  the  Alford  ruling  as  now  urged  by 
appellant. 

In  the  instant  situation,  the  facts  establishing  the  vicious 
personal  assaults  sustained  by.  and  the  attempted  intimidation 
of,  one  of  the  five  Government  witnesses.  Maurice  Malkin,  as 
well  as  the  harassment  of  himself  and  his  family  over  a  four¬ 
teen-year  period  following  his  departure  from  the  Communist 
Party  are  undisputed.  These  facts,  which  were  developed  in 
the  deportation  proceeding,  are  discussed  in  our  principal  brief 
at  pp.  S-9.  28-30.  Significantly,  appellant  has  not,  even  in 
his  reply  brief,  challenged  the  facts,  but  appears,  instead,  to 
give  them  somewhat  grudging  recognition.'^ 

Facts  not  unlike  those  present  in  this  case  have  been  held  in 
cases  decided  subsequent  to  Alford  v.  United  States,  supra,  as 
warranting  triers  of  the  fact  to  refuse  to  permit  any  inquiry  on 
cross-examination  as  to  where  a  witness  for  the  prosecution 
lives.  In  United  States  v.  Ensterday  0932).  57  F.  2d  165, 
cert,  denied,  286  U.  S.  564  (1932).  the  Second  Circuit,  in  af¬ 
firming  a  judgment  of  conviction  for  conspiracy  and  mail  fraud, 
upheld  the  refusal  of  the  trial  court  to  permit  similar  cross  ex¬ 
amination  of  a  prosecution  witness.  In  that  case,  the  witness 
was  described  by  the  prosecution  as  the  “mainstay”  of  their 
case  and  her  testimony  was  considered  by  the  court  as  “ex¬ 
tremely  damaging’*  to  the  defendants.  The  court  noted  that 
she  had  been  cross-examined  “at  great  length”  with  the  “result 
of  greatly  discrediting  her  veracity”  and  that  the  examination 
had  been  a  full  one,  even  repetitious.  Speaking  through  Judge 
Learned  Hand,  the  court  obser\’ed  (57  F.  2d  at  166) : 

“However,  at  one  part  of  her  examination  she  was 
asked  where  she  lived  at  the  time  of  the  trial,  and  this 


*App**llaut  also  appears  to  coix-ede  that  these  fuct.s  may  have  been  **.so 
weighty  as  to  require  protection”  of  the  witness,  but  urges  that  this  sliould 
not  be  done  at  the  exi)ense  of  appellant.  (Reply  brief,  p.  3.)  As  has  been 
noted  at  pi>.  2i>-30  of  our  principal  brief,  such  ••protection”  as  has  been 
afforded  Malkin  was  not  consummated  to  the  prejudice  of  appellant,  since 
the  witness  was  placed  in  his  proper  setting  and  environment. 


was  excluded-  The  argument  is  that  as  this  is  withih 
the  recent  ruling  of  the  Supreme  Court  in  Alford  y. 
United  States  [supra]  *  *  *,  the  convictions  cannojt 
sui^dve  the  error.  We  are  not  clear  that  that  decision 
was  intended  to  be  so  far  an  absolute  as  to  yield  to  no 
circumstances  whatever,  or  that  no  matter  how  freely 
the  examination  may  have  ranged,  the  exclusion  of  th^ 
answer  must  invariably  result  in  a  reversal.  Such  hap 
not  been  the  more  modern  attitude  in  matters  of  the 
sort,  and  there  is  at  least  some  color  for  supposing  that 
the  rule  is  not  to  apply  inexorably,  no  matter  how  com¬ 
pletely  the  witness's  character,  antecedents  and  con¬ 
nection  with  the  defendant  are  laid  bare.  It  is  di^ 
rected  particularly,  if  we  read  aright,  towards  disclosing 
whether  he  is  under  present  compulsion,  or  at  least  con^ 
trol,  by  the  prosecution,  and  declares  that  this  may  be 
penetrated  with  the  utmost  ease.”  | 

The  purpose  assigned  to  the  question  by  one  of  the  defense 
counsel  at  the  trial  was  that  of  testing  the  credibility  of  th0 
witness.  The  defense  counsel  refused  further  to  disclose  how 
the  question  was  material  as  to  where  the  witness  was  then 
staying.  The  necessity  for  showing  such  ground  was  stated  by 
the  court  (57  F.  2d  at  166)  in  these  terms:  I 

“True,  as  Alford  v.  United  States  makes  plain,  it  is  im|^ 
possible  for  a  cross-examiner  to  declare  in  advance  wha^ 
he  can  prove;  he  cannot  tell  till  he  has  inquired.  Yet 
it  is  fair  to  ask  of  him  how  the  question  can  be  relevant; 
what  is  the  purpose  of  the  inquiry.  Cross-examination 
should  not  extend  to  aimless  shots  at  random;  a  triail 
presupposes  rational  processes  applied  to  the  testimony 
uttered.  The  judge  w’as  not  bound  to  allow  what  oiji 
its  face  had  no  bearing  on  the  witness’s  credibility;  thb 
question  was  not  inevitably  and  patently  material.  The 
situation  thus  was  quite  different  from  that  in  Alford  v. 
United  States,  where  the  defendant  put  as  a  ground  that 
he  had  been  told  that  the  witness  was  in  the  custody 
of  the  prosecution.  Perhaps  that  w^as  true  here,  too|; 
but,  as  we  have  said,  there  was  not  the  slightest  intimaj- 

tion  of  it,  and,  so  far  as  appeared,  the  answer,  after  a(l 

\ 


that  had  gone  before,  would  have  contributed  nothing 
to  the  truth.’* 

Since  the  Easterday  decision  might  have  been  considere<l  as  a 
marked  exception  from  the  then  recent  decision  in  the  Alford 
case,  we  consider  the  refusal  of  the  Supreme  ('ourt  to  grant 
certiorari  in  the  former  case  as  of  more  than  usual  significance 
here. 

See  aI.<o  United  States  v.  Remirujton.  (2d  Cir..  1033)  (*>4  F. 
2d  3S6.  38S. 

In  Caprinla  v.  United  States,  (1032)  (51  F.  2d  o.  0-10.  cert, 
denied,  2S7  U.  S.  671  ( 1033).  the  Seventh  Circuit,  in  affirming 
convictions  for  conspiracy  to  violate  the  National  Prohibition 
Act.  also  upheld  the  refusal  of  the  trial  court  to  permit  cross- 
examination  of  two  prosecution  witne.s.«es  as  to  their  residence, 
notwithstanding  the  reliance  of  the  aj^pellants  in  that  case  on 
the  Alford  decision.  The  court  noted  that  evidence  had  been 
adduceci  showing,  as  here,  that  “some  of  the  members  of  the 
conspiracy  ha/i  resorted  to  U*rrorizalion  and  even  phy.sical 
violence.’’  The  court  rule<i  with  respect  to  one  witness  that 
the  trial  court — 

*  was  justified,  if  he  was  not  under  the  duty,  to 
prevent  disclosures  which  could  not  affect  the  outcome 
of  the  case,  but  which  would  perhaps  result  in  anxiety 
to.  and  molestation  of  the  witnesses  who  testified  against 
the  accused.  The  case  is  therefore  quite  different  from 
that  of  Alford  v.  United  States,  supra."  (61  F.  2d  10.) 

As  concerns  the  .second  witness,  the  court  found  that  no  prej¬ 
udice  resulted  from  his  refusal  to  disclose  his  address,  and  that 
the  trial  judge  is  in  the  “best  pos.sible  position  to  determine 
whether  such  information,  if  given,  would  subject  the  family 
of  the  accused  to  terrorization  or  personal  violence.”  Where 
intimidation  in  the  trial  court’s  opinion  is  the  object,  the  ap¬ 
pellate  court  ruled  that  such  inquiry  should  be  stopped. 

In  United  States  v.  Ger7nan-Arnerican  Vocational  League, 
Inc.,  (1945)  153  F.  2d  860,  865.  cert,  denied,  328  V.  S.  833 
(1946),  and  329  V.  S.  760  (1946),  the  Third  Circuit,  in  up¬ 
holding  convictions  under  the  Foreign  Agents  Registration  Act 
of  1938,  as  amended,  upheld  the  refusal  of  the  trial  court  to 


permit  cross-examination  of  a  government  witness  pertaining' 
to  part  of  his  background  which  antedated  by  several  years  the^ 
period  covered  by  his  testimony.  The  witness  was  even  per-; 
mitted  for  national  security  reasons  to  testify  under  an  assumed! 
name.  As  in  the  instant  case,  none  of  the  data  testified  to  byj 
the  witness  at  trial  was  obtained  by  him  during  the  period  whichj 
was  barred  to  cross-examination.  The  court  found  that  the! 
situation  there  presented  was  ‘Veadily  distinguishable”  from| 
that  found  in  the  Alford  case.  I 

In  United  States  v.  Krulewitch  (1948),  167  F.  2d  943,  946-i 
947.  reversed  on  other  grounds,  336  U.  S.  440  (1949),  the  Sec-| 
ond  Circuit  again  upheld  the  refusal  of  the  trial  court  to  permitj 
cross-examination  as  to  the  residence  address  of  a  government) 
witness,  while  recognizing  that  the  place  where  such  a  witness 
resides  is  “undoubtedly*’  a  proper  subject  of  inquiry  under  th^ 
Alford  decision.  The  court,  noting  that  the  witness’s  environ-! 
ment  had  been  brought  out  on  both  direct  and  cross-examina-i 
tion.  ruled  that  ( 167  F.  2d  at  947) ;  ! 

“Under  these  circumstances,  it  can  hardly  be  said  here) 
as  it  was  in  the  Alford  case  that  ‘The  trial  court  cut} 
off  in  limine  all  inquiry  on  a  subject  wdth  respect  tq 
which  the  defense  was  entitled  to  a  reasonable  cross-i 
examination.’  ”  | 

One  of  the  several  grounds  raised  by  the  defendant  in  his  pe| 
tit  ion  for  a  writ  of  certiorari  was  that  “the  trial  court’s  refusal 
to  require  the  Government’s  chief  witness  to  disclose  where  shq 
resided  at  the  time  of  trial  was  prejudicial  and  reversible  error) 
in  plain  contravention  of  *  *  *  Alford  v.  United  States  *  * 
(Petition  for  writ  of  certiorari,  p.  4.)  But  the  Supreme  CPuri 
did  not  see  fit  to  decide  the  question,  limiting  its  grant  o| 
certiorari  solely  to  another  question.  Krulewitch  v.  United 
States  (1948),  335  U.  S.  811.  See  also  the  Supreme  Court’s 
opinion  in  the  same  case.  336  U.  S.  at  441.  In  the  circumi 
stances,  the  refusal  of  the  Supreme  Court  to  review  the  questioii 
is  of  extraordinary  significance,  | 

Api)ellant’s  reliance  on  DuBeau  v.  Sniithcr  and  Mayton,  Inc\, 
92  U.  S.  App.  D.  C.  213,  203  F.  2d  395  (1953),  admittedly  a  civijl 
case,  is  misplaced — not  only  in  the  light  of  the  authorities  heref 
inbefore  noted  but  also  as  seen  from  the  DuBeau  opinion  itseli 


That  case  involves  the  striking  of  the  deposition  of  the  only  wit¬ 
ness  to  an  accident  because  the  place  where  he  was  residing  was 
critical  from  the  standpoint  of  placing  him  in  his  proper  en¬ 
vironment.  There  was  no  evidence  of  any  threats,  harass- 
ments,  assaults,  or  intimidation  of  the  witness,  unlike  that  in 
the  Easterdaij,  Cajmola,  Gcrinan- American  Vocational  League, 
and  Kruleuntch  cases,  discussed  supra,  and  indeed,  the  instant 
case.  This  Court,  in  the  DuBeau  case,  found  that  the  facts 
therein  “are  substantially  similar,  and  cannot  justify  any  de¬ 
parture  from  the  Alford  decision."  The  Court  distinguished 
the  Easterday  decision  by  noting  the  marked  difference  in  the 
circumstances  of  that  case  from  those  of  the  Alford  case.  203 
F,  2d  at  397.*  Compare  Sardo  v.  McQ^tk  (1952).  90  U.  S. 
App.  D.  C.  195. 196  F.  2d  20, 22. 

iSee  In  The  Matter  of  K . H . C . 

Vol.  5, 1.  &  X.  Dec.  312. 314-315.  where  the  Board  of  Immigra¬ 
tion  Appeals,  in  noting  the  true  force  of  the  DuBeau  decision, 
found  the  facts  in  the  proceeding  then  before  it  to  be  “more 
closely  analogous  to  the  Easterday  case  than  in  the  DuBeau 
c^.”  The  witness,  in  that  instance,  had  refused  to  give  his 
address  or  the  name  of  the  ship  on  which  he  was  employed  on 
the  ground  that  it  might  result  in  harm  to  himself  or  his  family. 
The  Board’s  decision,  it  is  noted,  was  issued  prior  to  that  of  the 
Special  Inquiry  Officer  in  the  instant  case. 

IL  The  special  inquiry  officer  was  impartial  in  the  conduct  of 

the  hearings 

As  respects  United  States  v.  Kusnitz,  S.  D.  Calif..  Civil  No. 
15,446 — H.  W.,  decided  August  27,  1956,  the  Government  has 
concluded  from  its  review  of  that  lower  court  decision  that  there 
is  no  rational  connection  as  to  what  transpired  in  that  case 
with  that  so  clearly  of  evidence  here.  It  is  entirely  possible  for 
one  trier  of  fact  to  make  conclusions  differing  with  those  of 
another  as  respects  a  given  witness,  particularly  wffiere,  as  here, 
the  substance  of  the  matters  testified  to  were  different  in  each 

*  As  respwts  the  de<’ision  of  the  lower  eourt  in  RurU'vjh  v.  Brtrtrnell,  Civil 
Action  No.  2.'500-54,  D.  C.  D.  C.,  det'ided  May  IS.  ll)r>6,  the  record  reflec-ts  that 
other  factors  peculiar  to  that  c-ase  were  present  which  contributed  to  the 
decision  and  prevented  any  appeal  from  being  taken. 
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instance.  Also,  the  Kusnitz  decision  was  reached  over  three  i 
years  after  the  witness  Malkin  had  testified  in  the  instant  case.  I 
In  the  present  situation,  the  witness  met  appellant  in  con-  | 
nection  with  Communist  Party  activities  on  numerous  oc- 1 
casions  during  a  fourteen-year  period.  Many  of  these  occa-  i 
sions  were  notable  ones,  as  seen  from  our  principal  brief,  ati 
pp.  5-11.  19.  In  the  Kusnitz  case,  the  defendant,  unlike  ap-i 
pellant  here,  was  ai)parently  not  prominent  in  the  Communist  I 
movement,  and  Malkin  was  able  to  place  him  only  at  four  Party  | 
meetings.  The  record  in  the  Kusnitz  case  also  reflects  that  the ; 
trial  court  entertained  several  objections,  together  with  argu-j 
ment.  to  most  of  the  key  questions  propounded  by  the  Govern-! 
ment.  It  is  understandable  that  the  witness  in  such  setting! 
may  not  have  recalled  the  precise  question  following  the  inter- j 
veiling  objections  and  argument.  Confusion  of  that  sort,j 
rightly  or  wrongfully,  may  have  lead  to  the  ultimate  conclu-j 
sions  of  the  trial  judge  respecting  the  composure  and  bearing! 
of  the  witness.  ! 

The  Government  s  review*  of  both  cases,  nonetheless,  has  notj 

lead  to  any  conclusion  that  the  trier  of  the  fact  in  the  instantj 
case  was  in  any  way  i«partial.  Should  such  fact  become  evi-! 
dent  at  any  time,  the  Government  unhesitatingly  will  take  ap-' 
propriate  action,  as  it  has  in  the  past  in  other  cases,  to  achieve! 
substantial  justice.  i 

Respectfully  submitted. 

Oliver  G.\sch, 

United  States  Attorney, 
Lewis  Carroll, 

H.\rold  D.  Rhynedance,  Jr.,  I 

Assistant  United  States  Attorneys, 
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COUNTERSTATEMENT  OF  QUESTIONS  PRESENTED 

1.  Whether  deportation  order  was  validly  issued  when 
l)ased  on  testimony  (a)  that  appellant  attended  a  minimum 
of  S  or  10  closed  Communi>t  Partv  meetinii:s  for  unit  func- 
tionai-ies  (h'aders)  in  lO.'U  and  llhSo,  {h)  that  appellant 
participated  in  tiie  discussions  at  those  meetings,  (c)  that 
appellant  was  very  active  as  a  Party  member  in  sales  of 
tlu*  Wt*stern  Worker,  the  official  Communist  Party  organ 
on  the  Pacific  (’oast,  (d)  that  appellant  was  listed  as  a 
(’ommunist  Party  member  in  the  official  membership  rec¬ 
ords  of  the  Party  in  the  Los  Angeles  area  during  1087. 
108S  and  1080  and  (e)  that  appellant’s  identification  as 
(’ommunist  Party  mem])er  in  the  middle  and  late  1080’s 
is  based  on  the  knowledge  gained  l)y  a  witness  from  his 
previous  experience  as  a  Communist  Party  member  and 
functionaiy. 

*J.  Whether  the  failure  of  an  alien  under  deportation 
proceedings  to  testify  and  to  explain  proof  of  (’ommunist 
Party  membership  may  be  taken  into  account  in  adminis¬ 
trative  proceedings. 
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I 

i 

I 

COUNTERSTATEMENT  OF  THE  CASE 

Ap^)ellant  is  an  alien,  a  native  and  citizen  of  Sweden,  j 
He  entered  the  United  States  on  October  7,  1925  and  ap-  i 
pears  to  have  resided  in  this  country  since  that  date,  i 
On  April  2,  1953,  a  warrant  of  arrest  in  deportation  pro-  ! 
ceedim^s  was  issued  bv  the  Actina:  Director  of  the  Los  i 
Angeles,  California,  District  of  the  Immigration  and  Nat-  I 
uralization  Service,  and  served  on  appellant  on  April  | 
23,  1953.  Such  warrant  charged  that  appellant  had  been  j 
found  in  the  United  States  in  violation  of  the  Immigration  j 
and  Nationality  Act  in  that  “he  has  been  after  entry,  a  ' 
member  of  the  following  class,  set  forth  in  Section  241  ! 
(a)  of  said  Act:  An  alien  who  was  a  member  of  the  Com-  ! 
munist  Party  of  the  United  States.”  I 


I 


o 


On  Aujjust  12,  1953,  a  hearing  in  deportation  proceed¬ 
ings  against  the  appellant  was  coninienced  pursuant  to 
Section  242(b)  of  the  Iniinigration  and  Nationality  Act 
of  1952.  S  U.S.O.  $  1252(b),  and  the  regulations  promul- 
gatetl  thereunder.  S  C.F.K.  $  242.  The  hearing  was  con¬ 
cluded  on  May  28,  1954,  following  several  continuances. 

At  that  hearing  appellant  was  represented  by  counsel 
of  his  choice.  The  decision-making  and  the  prosecuting 
arms  of  the  Immigration  Service  were  represented  by  dif¬ 
ferent  persons. 

On  advice  of  counsel.  Appellant  refu.sed  to  be  sworn  and 
to  testify  (App.  2-3),’  although  he  voluntarily  answered 
a  few  questions  as  to  his  identity  and  the  spelling  of  his 
name.  (Tr.  1,  2)  Counsel  for  appellant  stipulated  that 
the  latter  had  been  served  with  the  warrant  and  under¬ 
stood  the  nature  of  the  charges  (Tr.  1-2).  Appellant 
was  informed  by  the  Special  Inquiry  Officer  of  the  right 
to  be  represented  by  counsel  of  his  own  selection  and  at 
his  own  expense.  Appellant  affirmed  that  he  was  being 
represented  in  the  proceedings  by  Attorney  Melvin  E. 
Kassan,  and  that  he  (the  appellant)  imderstoo<l  that  he 
would  have  an  opi>ortunity  to  jireseiit  evidence  in  his  own 
behalf,  to  examine  any  evidence  against  hint,  and  to  cross- 
examine  witnes.'^es  (Tr.  2).  A  number  of  other  questions 
were  asked  of  the  appellant  but  he  cho.se  to  remain 
silent  (Tr.  5-10).  Both  appellant  and  his  counsel  indi¬ 
cated  that  the  former  refused  to  testify  on  the  ])asis  of 
the  1st  and  5th  Amendments  (App.  1-2,  14). 

The  examining  ofiicer  called  A.  HUchie  Keitel,  Investi¬ 
gator  in  the  Immigration  Service.  The  witness  identilied 
the  appellant  as  Adolf  I.-irson  and  stated  that,  in  the 
company  of  another  Immigration  officer  (Mr.  Oral  K. 
Chandler),  he  had  served  the  warrant  on  the  appellant 
(Tr.  11-13).  Keitel  stated  that  he  thereupon  took  the 
appellant  into  custody,  transported  him  to  the  Los  An- 


1  The  .Joint  -4pi)endix  will  be  referred  herein  as  ‘‘J.A.  ”,  the  separate 

appendix  of  apixdlees  as  “App.  ”,  and  those  references  to  the  Transcript 
of  the  deportation  proceedings  which  are  not  contained  in  either  the  Joint 
.Appendix  or  the  separate  appendix  of  appellees  as  “Tr.  .” 
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geles  office  of  the  Immigration  Service,  where  a  question 
and  answer  statement  was  taken  from  the  latter  under 
oath.  Tlie  statment,  which  was  executed  by  the  appellant, 
related  largely  to  his  Swedish  citizenship  and  birth  and 
his  entry  into  the  United  States  in  1925  (Tr.  14-15).  On 
cross  examination  Keitel  testified  that  the  appellant  gave 
the  sworn  statement  under  oath  after  having  been  advised 
of  his  right  to  counsel  and  the  fact  that  anything  he  said 
might  be  used  against  him.  Appellant,  upon  being  so  ad¬ 
vised,  stated  that  he  wasn’t  going  to  say  anything  (Tr. 
15-16).  On  redirect  examination,  Keitel  stated  that  in  re¬ 
cording  the  interview  he  had  paraphrased  several  remarks 
of  the  appellant.  In  this  connection,  Keitel  recorded  the 
a])pellant's  respon.^ic  to  question  16 — asking  “are  you  now 
or  have  you  ever  been  a  member  of  any  organization” — 
by  writing  that  the  apiM?llant  “declines  to  state  further” 
following  “A.F.  of  L.  Union”,  rather  than  some  such 
phrase  as  “I  won't  say”  or  “I  decline  to  tell”  which  was 
actually  used  by  the  appellant  (Tr.  17).  On  further  direct 
examination,  Keitel  testified  that  the  appellant  read  the 
entire  document  before  signing  it  (Tr.  18). 

Wiirunn  M’ard  Khnple,  retired  Los  Angeles  Police  Offi¬ 
cer,  gave  sworn  testimony  that  he  had  been  a  member  of 
the  C'ommunist  Party  from  1928  to  1939  in  Los  Angeles. 
He  joined  the  Party  at  the  request  of  the  Los  Angeles 
Police  Department  (App.  3-5),  in  order  to  gather  infor¬ 
mation  for  the  enforcement  of  the  laws  of  the  City  of  Los 
Angeles  (App.  5).  He  held  various  offices  in  the  Party. 
As  assistant  to  the  Los  Angeles  County  Membership  Di¬ 
rector  of  the  Communist  Party  during  the  period  of  1936 
through  1939,  his  chief  duties  were  to  keep  the  individual 
membership  filing  cards  in  order  and  segregated  accord¬ 
ing  to  unit  and  section  of  the  Party;  to  assist  in  the 
annual  registration  of  Communist  Party  members;  to 
assist  in  the  semi-annual  and  mid-year  control;  and  to 
take  care  of  transfers  in  and  out  of  the  units  (App.  3-4). 
He  also  served  as  Unit  Organizer,  Unit  Membership  Di¬ 
rector,  Unit  Literature  Agent,  and  Alternate  on  the  Dis¬ 
ciplinary  Committee  (App.  3-4).  During  the  period  of 
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Kimple's  Party  nienibership,  he  attended  Party  meetings 
in  the  Los  Ane:eles  C’ountv  area  on  the  average  of  5  times 


a  week  (App.  4).  Many  of  these  meetings  were  known 
by  Kimple  to  be  restricteti  solely  to  I^arty  members.  At¬ 
tendance  at  such  restricted  meetings  was  bv  invitation 
only  and  one  or  more  pi‘rsons  ascertained  that  only  Party 
members  were  present  (App.  5).  In  19o4,  Kimple  first 
became  acquainted  with  the  apiK'llant,  then  chiefly  referred 
to  as  “Comrade  l^Kirson*'.  Kimple  recalls  first  seeing 
and  knowing  the  appellant  at  (’oinmunist  i^arty  headquar¬ 
ters  at  224^;.  and  2.‘>0  South  Spring  Street,  Los  Angeles 
(App.  5-6).  Kimple  attended  a  minimum  of  8  or  10 
Party  meetings  with  the  appellant,  usually  at  224V2-2oO 
South  Spring  Street,  during  19.‘U,  1935  and  1936  (Apj). 
6-7).  These  meetings  were  not  only  restricted  to  I*arty 
members  but  to  unit  functionaries,  such  persons  being 
those  who  held  offices  in  the  various  units  of  the  Party 
(App.  6).  Kimple  knew  that  the  appellant  held  an 
office  in  a  unit  of  the  Downtown  Section  of  the  Communist 


Party  in  Los  Angeles  (App.  6).  Someone  was  placed 
at  the  door  and  in  the  hall  to  insure  that  only  Party  mem¬ 
bers  who  were  functionaries  were  permitted  to  attend  these 
meetings.  (App.  7).  Kimple  recalls  that  the  apindlant 
was  very  active  in  literature  sales,  viz.,  sales  of  the  “West¬ 
ern  Worker",  which  was  the  official  organ  of  the  (’omniu- 
nist  Party  on  tin*  Pacific  C’oast  (App.  8).  Kimple  heard 
the  appellant  partake  in  discussions  at  these  meetings 
(App-  7-8).  Kimple,  as  assistant  to  the  Los  Angeles 
County  Membershi])  Director  of  the  Party,  also  saw  in 
the  Party  membership  records  a  3x5  filing  card  bearing 
the  name  of  Knute  Larson,  on  which  was  copied  informa¬ 
tion  from  the  annual  registration  card  (App.  8).  Such 
records  related  to  1937,  1938  and  1939  (Aj)p.  8).  Kimple 
knows  that  these  records  ndatod  to  the  appellant  because 
of  the  former’s  association  with  the  latter  at  the  Party 
meetings;  Kimple  knew  who  the  appellant  was  and  where 
he  was  functioning.  Tlie  data  on  the  cards  reflected  this 
information;  tlie  addi'esses  also  corresponded  (App.  8). 
Kimple  also  recalled  certain  data  contained  on  the  cards 
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relating  to  the  appellant’s  occupations  and  membership  j 
in  the  Worker's  Alliance  (App.  9).  Kimple  testified  ; 
that  the  Partv  records  handled  bv  him  at  that  time  reflected  ' 
no  other  person  by  the  name  of  Knute  Larson  and  that  | 
ho  has  not  known  anyone  else  by  that  name  (App.  9).  i 
Based  on  his  experience  and  service  as  a  police  officer  ; 
and  a  Communist  Party  member,  Kimple  knows  positively  ! 
that  the  appellant  was  a  member  of  the  Party  in  Los  An-  | 
geles  during  the  period  of  19‘^  to  1939  (App.  10).  ! 

On  cross  examination,  Kimple  testified  in  detail  as  to  his  ! 
income  since  retiring  from  the  police  force  in  1944;  such  | 
income  includes  a  police  pension,  rental  receipts  from  | 
two  pieces  of  property,  proceeds  from  the  sale  of  another  j 
l)iece  of  property,  a  few  dollars  from  some  bonds,  and  j 
(since  1951)  certain  receipts  resulting  from  his  retention  ! 
as  a  witness  and  consultant  by  the  Immigration  Service  | 
(Tr.  42-51,  67).  While  testifying  for  the  Service,  he  was  | 
paid  $25  daily,  plus  some  expenses;  as  a  consultant,  he  re-  j 
ceived  initially  $22  daily  and,  since  July  1953,  $25  daily.  I 
Altogether,  he  had  received  a  total  of  about  $4900  I 
to  $4,.5(X)  from  the  Service  (Tr.  43).  Since  1951,  the  ! 
Service  has  utilized  him  as  a  witness  in  about  38,  perhaps  | 
40,  proceedings  (App.  10).  But  some  of  these  cases  in-  | 
volved  only  Kimple 's  identification  of  certain  records,  | 
rather  than  the  respective  respondents,  in  those  instances  ; 
where  he  had  not  personally  known  such  persons  while  i 
in  the  Party  (Tr.  51).  Mr.  Kimple  also  stated  that  i 
he  had  lived  with  a  widow,  one  Mrs.  Osvald,  before  she  I 
became  his  wife  (Tr.  54-65).  Mrs.  Osvald,  who  was  a  ! 
Communist  Party  member,  went  with  Kimple  to  report  | 
on  Party  activities  to  Police  Captain  Hynes,  Kimple ’s  | 
superior  officer,  both  prior  and  subsequent  to  Kimple ’s  ! 
joining  the  Party  (App.  11,  15-16).  Kimple  testified  ex-  j 
tensively  as  to  his  being  invited  to  join  the  Party  (App.  | 
11-13;  Tr.  88),  his  use  of  an  alias  and  Party  name  when  he  i 
joined  (App.  15),  and  his  activities  and  attendance  at  I 
Party  meetings  when  he  was  a  Unit  Organizer  or  other  j 
unit  functionary  (Tr.  97;  102-113,  App.  16-18).  Kimple  | 
also  testified  extensively  as  to  his  functions  as  assistant  I 
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to  the  membership  director  duriiiu:  the  period  of  1936- 
1939.  In  this  connection,  Kimj)le  stated  that  lie  took  over 
the  Party  memhershij)  records  for  the  I^s  Anii:eles  area 
and  arranged  the  indivitlual  r(*cord  tiling  cards  according 


to  sections  and  units,  arranged  for  transfers,  assisted  in 


the  semi-annual  dues  check-up,  and  assisted  in  the  annual 
registration  and  the  making  out  of  new  tiling  cards  from 


the  registration  cards  suhinitt(*d  hv  Partv  members  as 
well  as  making  out  new  inemhership  hooks.  He  detailed 
the  infonnation  that  was  contaiiu‘d  on  each  tiling  card 
as  well  as  the  use  that  was  made  of  these  cards 


by  the  Party  (Ajip.  lS-39).  When  Kiinple  became 
assistant  to  the  membership  director,  he  took  over  ToO 


individual  lueinhership  r**coi'd  tiling  cards  (App.  25-26).  As 


respects  the  5000  to  6000  additional  cards  that  he  either 


made  or  had  certain 


Partv  ineinhers  make  under  his  di 


rection  during  the  1936-1931)  period,  all  of  them  contained 
such  information  as  was  found  in  the  Party  registration 
cards  (App.  27-32).  Kim]»le  recalb'cl  seeing  membership 
record  filing  cards  which  In*  knew  pertain(*d  to  appellant 
in  1937  and  1938,  since  the  latter  was  well  known  to  him 


around  Party  head(|uarters  and  as  being  active  in  the 
Worker V  Alliance  and  the  unem])loy(*d  mov<*ment  (A])p. 
31-33).  Kimple  could  not  n*call  any  s})ecific  conversation 
with  appellant,  other  than  saying  “Hello”  as  he  did  to 
all  Party  members  (Apji.  32).  Fouinled  on  the  knowledge 
which  he  gained  from  his  exjierience  in  the  Party,  Kimide 
has  no  doubt  that  the  unit  meetings  he  attended  were 


closed  meetings  (App.  38). 

The  defense  presented  no  evidence. 

On  June  2,  1954,  the  Special  Inquiry  Officer  rendered 
his  decision.  After  reviewing  the  evidence  adiluced  at 
the  hearing,  he  found  that  apjiellant  is  an  alien,  a  native 
and  citizen  of  Sweden,  and  that  he  was  a  voluntary  mem¬ 
ber  of  the  Communist  Party  of  the  United  States  at  Los 


Angeles,  California,  from  1934  to  1939.  On  the  basis 
of  these  findings,  he  concluded  that  appellant  was  subject 
to  deportation  under  Section  241(a)  of  the  Immigration 
and  Nationality  Act,  and  ordered  appellant  deported  (J.A. 
10-16).  An  appeal  was  taken  to  the  Board  of  Immigra- 


I 


tion  Appeals.  The  Board  again  reviewed  the  evidence,  ! 
found  that  a  review  of  Kiinple's  testimony  disclosed  some  | 
slight  inconsistency  respecting  the  year  1936,  but  that  i 
there  were  no  major  discrepancies  concerning  1934,  1935,  | 
1937,  1938,  and  1939,  the  years  in  which  appellant  was  I 
placed  as  a  C’ommunist  Party  member.  The  Board  con-  | 
eluded  that  the  charge  was  supported  by  reasonable,  sub-  | 
stantial  and  i)robative  evidence,  and  dismissed  the  appeal,  j 
in  a  lengthy  opinion  filed  on  December  14,  1954  (J.A.  7-9).  j 

On  May  2,  1955,  appellant  filed  a  complaint  for  review  of  I 
the  deportation  order  in  the  District  Court,  praying  for  j 
a  judgment  setting  aside  the  order  of  deportation  and  | 
enjoining  apix'llee  from  deporting  appellant  (J.A.  1-3).  | 
On  July  1,  1955,  appellee  moved  for  summary  judgment  i 
on  the  ground  that  there  was  no  genuine  issue  as  to  any  | 
material  fact  and  appellee  was  entitled  to  judgment  as  a  | 
matter  of  law  (J.A.  3) ;  and,  on  July  12,  1955,  appellee  | 
filed  an  answer  to  the  complaint  (J.A.  4-5).  The  District  i 
(\)urt.  by  order  filetl  on  Xovember  29,  1955,  granted  ap-  ' 
jxdlee’s  motion  for  summary  judgment  and  dismissed  the  ‘ 
complaint  (J.A.  6).  This  appeal  followed.  | 

STATUTES  INVOLVED 

8  U.S.C.  §  1252(b)(4)  provides: 

I 

1252.  Apprehension  and  deportation  of  aliens —  I 
arrest  and  custody;  review  of  determination  by  court  | 

•  •  •  «  *  *  «  *  «  *1 

“(b)(4)  no  decision  of  deportability  shall  be  valid  j 
unless  it  is  ba.<ed  upon  reasonable,  substantial,  and  ! 
probative  evidence."  | 

8  r.S.C.  §  1251(a)(6)(c)  provides: 

! 

1251.  Deportable  aliens — General  classes  | 

“(a)  Any  alien  in  the  United  States  (including! 
an  alien  crewman)  shall,  upon  the  order  of  the  At-  | 
torney  General,  be  deported  who —  j 

*  •  •  *  «  *  «  *  •  «| 
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“{(>)  or  at  any  time  lias  Ikh'II,  after  entry,  a 
ineinber  of  any  of  the  following:  classes  of  aliens: 

“(A)  Aliens  who  are  anarchists; 

**(B)  Aliens  who  advocate  or  teach,  or  who  are 
inenihcrs  of  or  afhliated  with  any  orijanization  that 
advocates  or  teaches,  oj)]>osition  to  all  orj^anized  gov¬ 
ernment  ; 

**((')  Aliens  who  are  members  of  or  afhliated  with 
(i)  the  ('omniiinist  Parly  of  tin-  I’nilod  Slates;  (li) 
any  other  totalitarian  j)arty  of  tin*  Pnited  States: 
(iii)  the  Communist  Political  Association;  (iv)  the 
(’ommunist  or  any  other  totalitarian  party  of  any 
State  of  the  Pnited  States,  <*f  any  foreign  state,  or 
of  any  |K)litical  or  geographical  subdivision  of  any 
foreign  state;  (v)  any  section,  sub>idiary,  brancli, 
affiliate,  or  subdivision  of  any  such  association  or 
imrty;  or  (vi)  the  <lirect  predecessors  or  successors 
of  any  such  association  or  party,  regardless  of  what 
name  such  group  or  organizaliim  may  have  use<l, 
may  now  bear,  or  may  hereafter  adopt :  Pravidrd ,  that 
I  nothing  in  this  paragraph,  or  in  any  other  provi>ion 
of  this  chapter,  shall  be  construed  as  (h*claring  thal 
the  Communist  Party  does  not  advocate  the  overthrow 
of  Government  of  the  PnitiMl  States  by  force,  vi(»lenc«*, 
or  other  unconstitutioiml  means.” 

SUMMARY  OF  ARGUMENT 

The  facts  plainly  show  that  appellant  had  Ihmmi  a  nuun- 
ber  of  the  Communist  Party,  and  the  order  of  deporta¬ 
tion  was  clearly  premised  upon  reas(»nable,  substantial, 
and  i)robative  evid»*nce.  The  aj>pellant's  attendance  at 
a  minimum  of  8  or  10  closed  (’ommunist  Partv  meetings 
for  unit  functionaries  (leaders),  his  participation  in  the 
discussions  that  transpired  at  those  meetings,  his  activity 
as  a  ihirty  member  in  the  sal(*s  of  the  Party's  official 
organ  on  the  l^acilic  (’oast  (known  as  tin*  “\Vt*stern 
\Vork(*r”),  being  listed  as  a  (’ommunist  Party  member  in 
the  official  membership  records  of  the  thirty  in  the  I^os 
Angeles  area,  and  his  being  identified  positively  as  such 
a  member  by  a  former  Party  official — were  sufficient  in 
and  of  themselves  to  satisfy  the  reijuisite  proof  of 
membership. 
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In  addition,  the  administrative  authorities  were  justified  | 
in  taking  into  account  that  appellant,  except  for  volun- 1 
tarily  answering  (not  under  oath)  several  questions  relat- 1 
ing  to  his  identity  and  matters  entirely  unrelated  to  | 
the  merits  of  the  charges,  chose  to  stand  mute  and  refused  j 

to  explain  or  deny  the  proof  adduced.  i 

ARGUMENT 

I  I 

THE  ORDER  OF  DEPORTATION  WAS  PREMISED  T7PON  REASONABLE,  | 
SUBSTANTIAL.  AND  PROBATIVE  EVIDENCE  | 

In  view  of  the  recent  decision  of  the  Supreme  Court  in  i 

Marcello  V.  lioHfls,  ;U9  T.S.  .‘102  (19o.3),  the  issues  raised  I 
in  the  complaint  as  to  compliance  with  the  procedural  j 
reciuirements  of  the  Administrative  Procedure  Act  no  | 
longer  are  involved  in  the  ease  since  that  Court  decided  I 
against  appellant’s  views.  And,  significantly,  appellant  | 
raises  no  issue  as  to  the  constitutionality  of  the  deporta-  | 
tion  statute  and,  indeed,  may  not  validly  do  so.  Galvan  v. 
Press,  .*147  U.S.  522  (1952);  Harisiades  v.  Shaughnessy/ 
.‘143  r.S.  580  (1950).  AVhat  remains,  then,  is  primarily  the  | 
(|uestion  as  to  whether  the  finding  of  Communist  Party  | 
membership  was  based  on  reasonable,  substantial,  and  | 
probative  evidence.-  | 

The  Supreme  Court,  in  Galvan  v.  Press,  supra,  recently  | 
ruled  on  the  scope  of  the  word  “member”  in  deportation  | 
statutes  as  applied  to  Communist  Party  membership.  It  | 
ex})ressly  rejected  a  construction  which  would  provide  for  ! 
deportation  only  of  those  aliens  who  joined  the  Commu-  ! 
nist  Party  fully  conscious  of  its  advocacy  of  violence,  and  ! 
who,  by  so  joining,  thereby  committed  themselves  to  this  | 
violent  purpose.  It  likewise  rejected  an  interpretation  | 
which  would  require  proof  that  an  alien  had  joined  the  | 
Communist  Party  with  full  appreciation  of  its  purposes  | 
and  program,  or  which  would  make  support,  or  even  I 
demonstrated  knowledge  of  the  Party ^s  advocacy  of  vio-  ' 

■■  '  i 

2  Appellant  does  not  raise  the  issue  as  to  whether  his  alienage  was  properly  ! 
established.  That  question  will  likewise  be  disregarded,  herein,  it  being  sub-  I 
mitted  that  the  fact  of  alienage  was  established  by  the  evidence  adduced  in  [ 
the  deportation  proceeding. 


lence  as  a  prerequisite  to  deportation.  “It  is  enoui^h  that 
the  alien  joined  the  Party,  aware  that  he  was  joining 
an  organization  known  as  the  Conmiunist  Party,  which 
oj^>erates  as  a  distinct  and  active  j)olitical  organization, 
and  that  he  did  so  of  his  own  free  will."  .‘>47  P.S.  at  528. 
And,  linally.  it  ruled  that  the  tinding  of  inenihership  in 
the  case  before  it  had  to  be  sustained  since  the  alien  did 
not  claim  that  he  joined  the  Party  accidently,  artificially, 
or  unconsciously  in  ai)pea ranee  only. 

The  facts  of  the  instant  case,  it  is  subinitt(‘d,  adequately 
measure  u])  against  those  standards  as  well  as  against  the 
standard  >et  forth  in  Section  242(b)(4)  of  the  Act,  8  U.S.C. 

1252(b)(4),  that  “Xo  decision  of  d<‘portability  shall  bo 
valid  unless  it  is  based  upon  n*asonable,  substantial  and 
probative  evidence." 

The  i»roof  of  appellant’s  past  C’ommunist  Party  mem- 
bershij>  was  established  through  the  testimony  of  William 
Ward  Kimple,  now  a  retired  {)olice  ofiicer,  who  upon  being 
invited  to  join  the  Communist  Party  in  1028,  did  .><0  at 
the  re<iuest  of  his  superiors  in  the  Los  Angeles  Police* 
Department  for  the  i)urpo.<e  of  enforcing  the  laws  of  the 
City  of  Los  Angedes.’  Prior  to  the  t(*rmination  of  Kimple’s 
Party  membership  in  1050,  he  served  in  several  leadership 
positions  where  he  was  able  to  learn  authoritatively  the 
composition  of  the  general  Party  mem})ership  in  tlu*  Los 
Angeles  area.  As  .seen,  Kimple  served  as  a  Unit  Organizer 
(in  .several  Party  units),  T’nit  Literature  Agent,  Unit 
Membership  Director,  and  Alternate  on  tin*  Disciplinary 
Committee.  In  addition,  he  .serve<l  in  a  key  position  as 
assistant  to  the  I»s  Angeles  County  Membership  Director 
of  the  Communist  Party,  the  latter  position  being  directly 
concerned  with  th<*  official  registration  ami  listing  of  the 
general  Party  membership  in  the  entire  Los  Angeles  area. 

On  the  basis  of  the  knowledge  and  experience  gained 
as  a  Communist  Party  immiber,  Kimple  has  positively 


3  Interestingly  enough,  .appellant  d<x*s  not  eh.allenge  the  fact  that  Kimple 
was  an  active  Communist  Party  memlx*r  and  leader  in  the  Los  Angeles  area 
during  the  1928-1939  period  but.  instead,  ehanicterizes  him  as  a  “spy”  because 
of  his  law  enforcement  duties  (Appellant’s  brief,  p.  2). 
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identified  appellant  as  a  Party  member  for  the  periods  iij 
<|uestion.  The  remainder  of  the  evidence  supporting  the! 
administrative  finding  that  appellant  was  a  Communist! 
Party  member  in  1934,  1935,  1937,  1938,  and  1939,  is  best! 
discussed  in  two  i)arts,  t'iz;  (a)  the  1934-1935  period,  and! 
(b)  the  1937-1939  period.  I 

j 

(a)  The  1934-1935  Period. 

In  1934,  Kimple  first  became  acquainted  with  appellant,! 
then  chiefly  referred  to  as  “Comrade  Larson,”  at  Com-i 
rnunist  Party  headquarters  at  224t/>-230  South  Spring! 
Street,  Los  Angeles.  While  Kimple  at  the  deportation! 
])roceeding  did  not  recall  any  specific  conversation  withj 
the  aj)pellant,  the  two  of  them  used  to  exchange  greetings; 
whenever  they  met.  Appellant  was  well  known  around  | 
Party  headquarters.  Kimple  also  knew  that  appellant | 
was  a  functionarv  in  a  unit  of  the  Downtown  Section  of  i 

•  i 

the  Party  in  Los  Angeles  during  1934  and  1935,  and  that! 
he  was  active  in  literature  sales,  t'iz;  sales  of  the  “Western  j 
Worker",  which  was  the  official  Party  newspaper  on  the! 
Pacific  Coast.  i 

Appellant,  together  with  Kimple,  attended  a  minimum  I 
of  8  or  10  closed  meetings  for  unit  functionaries,  i.e.,  those  I 
Communist  Party  members  who  held  leadership  positions  i 
in  the  various  Party  units  in  the  Los  Angeles  area.  These  j 
meetings  were  usually  held  at  Communist  Party  headquar-  | 
ters  at  the  above  specified  address,  precautions  being  taken  | 
to  exclude  all  except  those  Party  unit  functionaries  who  ; 
had  ])een  previously  invited.  Kimple  also  recalls  that  ! 
api)ellant  participated  in  the  discussions  at  those  meetings.  ■ 
Kimple  on  direct  examination  stated  that  the  closed  | 
meetings  which  he  attended  with  appellant  were  held  | 
in  1934,  1935,  and  1936.  Toward  the  end  of  the  extensive  | 
testimony  which  he  gave  on  cross  examination,  Kimple  ! 
stated  that  he  did  not  recall  saying  he  knew  appellant  to  i 
have  been  a  Party  member  in  1936,  but  that  the  latter  had  | 
been  a  member  in  1937  and  1938.  This  testimony,  as  found  I 
]»y  the  Special  Inquiry  Officer,  was  immediately  preceded  j 
by,  as  well  as  followed  by,  testimony  relating  solely  to  I 
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Kiinple's  knowledge  of  Coniinunist  Party  card  records 
in  the  latter's  possession,  rather  than  to  appellant’s  at¬ 
tendance  at  closed  meetings  of  Party  leaders.  The  Special 
Inquiry  Officer  further  found: 


•‘On  din-el  testimony  ilu*  witness  tr^titird  that  he 
handled  t'oniniiini>t  Party  riling  card  rt*e<>nls  on  tin* 
respondent  [ap{«*!lant  ]  eovoring  the  years  PJ.'IT,  IIKIS, 

ainl  Tlie  witness  did  not  testify  at  anv  time 

•  • 

that  he  saw  a  ('oininnnist  I’arty  card  relating  to  the 
res])Ondent  for  the  year  It  is  obvious  that  the 

witness’s  testimony  on  Pages  l.'t'J  and  Id.*',  of  the 
record  relat«*s  to  his  knowIe<lge  of  tlie  respondtmt 's 
memhership  in  the  ('ommunist  Party  from  the  card 
records  of  the  ('ommunist  Party  in  iiis  possesion  at 
that  time."  (J.A.  la). 


In  a  <Iecision  suggesting  tlie  e.xercise  of  an  abundance  of 
caution  and  an  etTort  to  construe  any  reasonable  doubt 
presented  by  the  record  in  appellant’s  favor,  the  Board 
of  Immigration  of  Appeals  found  that  while  there  are 
“some  sliglit  discrepaneies"  in  Kimple’s  testimony  re¬ 
specting  Pb‘>G.  “there  are  no  major  discrepancies”  for 
the  years  1934,  193.*)  as  well  as  1937,  1938  and  1939  con¬ 
cerning  appellant’s  Party  membership  (J.A.  8-9). 

The  evidence  supporting  the  administrative  finding  of 
appellant’s  Party  membership  during  the  1934-1935  pe¬ 
riod  is  persuasive  and  convincing,  (‘ven  when  considered 
apart  from  appellant’s  refusal  to  refute  or  deny  the 
charges.  It  is  submitted  that  the  proof  of  appellant’s 
membership  in  this  period  was  premised  on  the  rea.son- 
able,  substantial  and  probative  evidence  required  by  the 
1952  Act.  Standing  alone,  such  proof  is  sufficient  to 
warrant  the  order  of  deportation  that  ultimately  was  en¬ 
tered  with  respect  to  appellant  by  the  immigration  au¬ 
thorities. 

There  was,  nonetheless,  additional  proof — similarly  un¬ 
refuted  ami  undenied — as  to  appellant’s  Party  mernber- 
shi))  subsequent  to  the  1934-1935  j)eriod.  Since  such  proof 
forms  the  basis  of  further  administrative  findings,  we 
turn  next  to — 
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(b)  The  1937-1939  Period. 

The  administrative  finding  that  appellant  was  a  Coni- 
inunist  Partv  member  in  1937,  1938  and  1939,  rests  upoh 
the  testimony  of  William  Ward  Kimple,  which  appellant 
has  failed  to  refute  or  deny.  ' 

As  Assistant  to  the  Los  Angeles  County  Membership) 
Director  of  the  Party,  Kimple  was  responsible  for  maini- 
taining  the  official  card  records  of  the  general  Party  memf 
bership  in  the  entire  Los  Angeles  area  during  the  1936r 
1939  j)eriod.  As  briefly  seen  from  the  Counterstatement  of 
the  Case,  the  data  contained  on  those  cards  was  abstracted 
from  the  registration  cards  submitted  annuallv  bv  the 
individual  Party  members.^  The  registration  cards  wer^ 
thereafter  sent  to  the  Party  organization  at  San  Fran| 
cisco,  while  the  membership  record  cards  were  retainedj 
usually  in  Party  headquarters,  in  Los  Angeles  (Appi 
*22,  25-26,  37).  The  record  cards  thus  compiled  w’-ere  filed 
according  to  the  section  and  unit  to  which  the  individual 
Party  members  were  assigned,  and  were  relied  upon  byi 
Party  leaders  for  various  purposes.® 

Among  these  official  membership  records,  Kimple  saWj 
cards  showing  that  appellant  was  a  Communist  Party! 
member  in  the  Los  Angeles  area  during  1937,  1938  andi 
1939.  Kimple  knew  that  those  cards  pertained  to  ap-l 
pellant  since  the  data  contained  on  them  (as  abstracted! 
from  the  registration  cards)  corresponded  to  what  the; 
former  already  knew  about  the  latter’s  identity,  address,, 
place  where  functioning,  occupations,  membership  in  tbej 
Workers  Alliance,  activity  in  the  unemployed  movement,! 
as  well  as  attendance  with  Kimple  at  the  closed  Party! 
leadership  meetings  that  have  been  discussed,  supra.  No! 
one  else  having  a  name  similar  to  appellant’s  was  listed! 

*  Kimple  was  well  aware  of  the  source  of  the  information  contained  in  the  i 
membership  card  records,  particularly  since  Communist  Party  members  under  j 
his  direction,  besides  liimsolf,  actually  had  compiled  such  records  from  the  i 
registration  cards  in  1937,  1938  and  1939  (App.  20-22,  25-28).  | 

5  The  official  card  records  maintained  by  Kimple  were  turned  in  to  the  i 
(’ommunist  Party  leadership  when  he  left  the  Party  in  1939.  Kimple  has ! 
no  knowledge  as  to  whether  these  records  are  still  in  existence  (App.  9-10;  j 
26-27).  I 
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in  those  Party  membership  records.  Indeed,  appellant 
was  a  “well  known  character  around  (’ommunist  Party 
headquarters,"  and  Kimple  has  an  indej)endent  recollec¬ 
tion  of  seeing  api)ellant's  name  recorded  in  the  official 
membership  card  records  because  “those  i>eople  whom  you 
know  best  are  the  ones  whose  names  you  remember  seeing 
on  the  cards"  (App.  M2). 

It  is  submitted  that  such  ])roof  of  Party  membership 
in  1937,  1938,  and  1939  was  based  on  evidence  that  was 
reasonable,  substantial  an<l  probative,  particularly  wlirre 
appellant  has  failed  to  avail  himself  of  the  opportunity 
afforded  to  refute  or  even  deny  the  charges. 

'  Other  Considerations. 

Regardless  of  whether  (*ach  of  the  two  periods  of  Party 
membership  is  considered  separately  or  together,  the  evi¬ 
dence  adduced  in  the  administrative  proceedings  through 
the  witness  Kimple  adecpiately  supports  the  deportation 
order.  An  administrative  finding  of  (’ommunist  I'arty 
membership  in  either  or  both  of  these  periods  obviously 
would  warrant  such  an  order  uiuler  the  1902  Act. 

Appellant’s  attack  on  tin*  credil)ility  of  the  witness 
Kimple  in  the  de|>ortation  proceeding  is  not  entitled  to 
appellate  review.  Kimple  was  subjected  to  a  lengthy, 
searching,  and — indeed — far  ranging  cross-examination  by 
both  counsel  for  apjjellant.  Significantly,  such  cross- 
examination  was  not  limited  or  pro.scribed  in  any  way; 
l)Oth  coun.'^el  for  appellant  were  afforded  a  wide  latitude 
in  their  questions,  unlike  the  situation  in  District  of  Co~ 
luwhin  V.  Clawaus,  300  U.S.  617,  631-632  (1938).  More¬ 
over,  a  fair  reading  of  Kimple ’s  entire  testimony  shows 
that,  far  from  being  shaken  by  such  examination,  he  fur¬ 
nished  even  more  detailed  information  to  support  the 
administrative  finding  than  was  either  sought  or  elicited 
on  direct  examination.  In  the  circumstances,  the  admin¬ 
istrative  authorities,  as  triers  of  the  facts,  jiroperly  exer¬ 
cised  their  discretion  in  passing  upon  the  credibility  of 
the  witness  so  as  to  preclude  appellate  review.  It  is  well- 
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settled  that  appellate  courts  may  not  weigh  evidence  or| 
determine  the  credibility  of  witnesses.  Hardeman  v.| 
United  States,  82  U.S.  App.  D.C.  194,  163  F.2d  21  (1947)j 
See  also  Glasser  v.  United  States,  315  U.S.  60,  S3  (1942).! 
Indeed,  appellate  courts  have  no  responsibility  for  the 
determination  of  the  facts  in  deportation  cases.  Munosi\ 
V.  Kellei/,  (9th  Cir.,  1955)  231  F.2d  381,  383.  | 

The  decision  of  the  Supreme  Court,  in  United  States^ 
ex  rel.  Vajtauer  v.  Commissioner,  273  U.S.  103,  111  (1927),! 
is  ])articularly  significant  on  the  question  of  what  amount! 
of  evidence  will  support  an  administrative  determination! 
of  deportability.  There,  aside  from  the  issue  as  to  thei 
inferences  to  be  drawn  from  the  alien’s  silence,  the  prin-| 
cipal  question  was  whether  “the  deportation  order  was! 
unsupjx)rted  by  any  substantial  evidence  and  consequently! 
appellant  was  denied  a  fair  hearing  and  deprived  of  hisj 
liberty  without  due  process.”  273  U.S.  106.  Deportationj 
was  sought  in  that  case  on  the  ground  that  the  alien! 
allegedly  advocated  the  overthrow  of  the  United  States! 
(lovernment  by  force  and  violence.  In  addition  to  thej 
element  of  silence,  the  Immigration  authorities  and  thej 
Court  consitlered  the  fact  that  certain  statements  indi-! 
eating  advocacy  of  overthrow  were  made  in  a  pamphlet} 
and  a  speech.  Mr.  Justice  Stone  stated  for  a  unanimous! 
Court :  j 

I 

“The  only  oth.er  issue  on  which  the  government! 
was  required  to  present  evidence,  assuming  that  thei 
burden  of  proof  rested  on  it,  was  the  identity  of  thej 
appellant,  admittedly  an  alien,  with  the  author  of  the; 
pamphlet  and  the  address.  The  similarity  of  names;! 
the  fact  that  each  was  known  as  ‘Doctor’;  that  a  Dr.i 
Vajtauer,  also  of  Czechoslovakia,  as  was  appellant,! 
adclressed  the  Fourth  Congress  of  the  Communist; 
International  on  Czechoslovakian  affairs  in  Moscow; 
where  the  pamphlet  was  written,  and  that  after  the! 
arrival  of  appellant  in  the  United  States  and  his  pro-i 
ceeding  to  Chicago,  a  Dr.  Vajtauer,  who  was  editorj 
of  the  Bohemian  daily  paper,  “Spravedlvost,”  as| 
was  appellant,  made  a  public  address  in  Chicago,! 
discussing  the  Russian  revolution  and  suggesting  thej 


j 


i 
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])Ossil)ilitios  of  a  siniilar  rovolutioii  lu*re,  all  tak(*n 
together  admit  of  the  inference  that  the  a])pellant 
ami  the  author  of  the  pamphlet  and  speech  were  one 
and  the  same  j)erson.  This  inference  was  streiiirth- 
ened  when  the  a])j)ellant,  confronted  by  this  record, 
stood  mute/'  273  U.S.  at  111. 

While  it  is  true  that  in  that  case  all  the  Court  was  re- 
(juired  to  find  was  “some  evidence"  supporting  the  charge, 
whereas  in  the  instant  case,  admittedly,  the  charge  must 
])e  suj)]»orted  by  “reasonable,  substantial,  and  probative 
evidence,"  still,  for  several  reasons,  the  Vajtauer  case  is 
controlling  or  at  least  extremely  persuasive.  Appellant 
in  his  brief  conce<les  that  “substantial  evidence"  in  the 
context  of  the  statutory  scheme  here  involved,  means  only 
that  it  must  be  “more  than  a  mere  scintilla".  Brief.  i)p. 
4,  S.  There  is  very  little,  if  any  difference,  between  “some 
evi«lence"  on  the  one  hand,  and  “mon*  tluin  a  mere  scin¬ 
tilla"  of  evidence  on  the  other.  Moreover,  the  connection 
between  the  evidence  and  the  alien  in  the  Vdjtaucr  case 
was  much  more  remote  than  that  demonstrated  in  the 
instant  case. 

Since  the  finding  of  membership  made  by  the  adminis¬ 
trative  agency  was  based  upon  substantial  evidence,  the 
courts  would  not  be  justified  in  <listurbing  it.  C/.  (irrro 
V.  Haff',  63  F.2d  863  (9th  Cir.  19.33).  And,  of  course,  ap¬ 
pellant  failed  to  rebut  the  presumption  of  voluntary  mem¬ 
bership  recognized  in  the  Galvan  case. 

Appellant  inferentially  attacks  the  competency  of  the 
evidence  against  him.  Hut  it  is  submitted  that  all  of  the 
evidence  was  legally  competent  and  admissible.  Separate 
and  apart  therefrom,  however,  it  is  to  bo  noted  that  this 
was  not  a  judicial  but  an  administrative  proceeding.  In 
such  a  proceeding  the  judicial  rules  of  evidence  do  not 
obtain ;  and  the  admission  of  evidence  which  a  court  would 
regard  as  legally  insufficient  does  not  vitiate  a  deporta¬ 
tion  proceeding  so  long  as  reason  and  fairness  obtain. 
Umied  States  ex  rel.  Im pasta  v.  O^Rourke,  211  F.2d  609 
(8th  Cir.  1904),  cert,  denied,  348  U.S.  827  (1954);  Singh 
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V.  Director,  96  F.2d  969  (9th  Cir.  193^) ;  United  States  ex 
rel.  Doukas  v.  Wiley,  160  F.2d  92  (7th  Cir.  1947).«  | 

t 

i 

I 

n 

APPELLANTS  FAILURE  TO  TESTIFY  AND  EXPLAIN  THE  PROOF  OF  COMMUN^ 
PARTY  MEMBERSHIP  MAY  BE  CONSIDERED  IN  A  DEPORTATION 
PROCEEIHNG 

I 

Upon  the  conclusion  of  Kimple’s  entire  testimony,  ap¬ 
pellant  through  his  counsel  sought  and  obtained  a  con¬ 
tinuance  in  order  to  further  prepare  his  defense.  Biit, 
upon  the  resumption  of  the  hearings  some  six  weeks  latej, 
appellant  declined  to  present  any  evidence  in  his  behalf, 
to  refute  the  evidence  adduced,  or  even  to  deny  the  charges. 

Appellant,  as  previously  noted,  refused  to  be  sworn  Or 
to  testify.'  The  reasons  then  assigned  for  such  refusals 
were  his  purported  reliance  on  the  First  and  Fifth  Amend¬ 
ments  to  the  Constitution  (App.  2-3).  On  this  appeal, 
however,  appellant  relies  only  on  the  Fifth  Amendment 
(Brief,  pp.  5,  12).  j 

Both  the  Board  of  Immigration  Appeals  and  the  Special 
Inquiry  Officer  in  their  respective  decisions  found  that 
the  evidence  presented  by  the  Government  placed  appel¬ 
lant  in  the  Communist  Party  for  the  periods  in  question. 
Fpon  so  finding,  both  the  Board  and  the  officer  gave  addi¬ 
tional  weight  to  the  fact  that  appellant  chose  to  remain 
silent  and  not  to  present  rebuttal  evidence.  At  no  point, 
however,  did  either  the  Board  or  the  Officer  give  any 
weight  whatsoever  to  the  reasons  asserted  by  appellant 
in  refusing  to  testify,  i.e.,  his  purported  reliance  on  thje 

« Moreover,  procedural  irregularities  would  justify  judicial  intervention 
ouly  if  they  result  in  prejudieiality,  Conto  v.  SJtaughnessy^  218  F.2d  758  (2|d 
Cir.  1955),  cert,  denied.  349  V.S.  952  (1955) ;  United  States  ex  rel.  EatcUiakds 
V.  Jordan.  179  F.2d  422,  425  (7th  Cir.  1050)  ;  Schoeps  v.  Carmichael.  177,  F.2d 
391,  395  (9th  Cir.  1949)  ;  Moncado  v.  Kamsey.  167  F.2d  191,  196  (8th  Cir. 
1948),  which  cannot  here  be  demonstrated.  i 

7  Appellant,  however,  voluntarily  identified  himself  and  briefly  responded 
(but  not  under  oath)  to  several  preliminary  questions  which  were  completely 
unrelated  to  the  merits  of  the  charges.  j 

I 

i 

i 
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First  and  Fifth  Amendments.  As  stated  by  the  Special 
Inquiry  Officer: 


‘•Whfii  ihcrt*  is  a  iluty  to  >poak, 
of  the  mo>t  persuasive  eharaeter. ** 


silence  is 

(d.A.  lb) 


evideiie** 


The  Board  of  Immigration  Appeals  further  observed: 

**In  the  fae«*  of  the  grave  aeeusatioiis  made  against 
liim  the  ivsjxmdont  [apj)eilant]  has  chosen  to  nmiain 
silent.  No  evidence  ha-  i)een  brought  forth  to  chal¬ 
lenge  the  testiimniy  of  the  witness,  Kiinjde.  'rin* 
silencf  of  the  rosj)on<h*nt  [appellant]  aiul  tin*  fact 
that  he  has  chosen  to  n-inain  mute  in  the  face  of  the 
serious  ami  damaging  testimony  against  him  con¬ 
stitutes  evi<ience  of  a  {)ersiiasive  nature  that  the 
matters  testitied  to  are  trm*  and  jwrmits  a  drawing 
of  an  inference  unfavorable  to  the  respomlent  [ap¬ 
pellant  j."  (J.A.  9) 


Both  the  Board  and  the  Officer  validly  cited,  in  this  con¬ 
nection,  B'dokum.skjj  v.  Tod,  203  U.S.  149  (1923). 

Appellant,  as  seen,  seeks  to  e.xcuse  not  only  his  refu.sal 
to  be  sworn  and  to  testify,  but  also  his  failure  to  present 
evidence  to  rebut  the  prima  facie  case  established  by  the 
Government,  by  his  ]>iirported  reliance  on  the  Fifth  Amend¬ 
ment.  But  it  is  clear,  at  the  out.set,  that  apj>ellant  did 
not  make  a  valid  claim  of  privilege  against  self-incrimina¬ 
tion  under  the  Fifth  Amendment.''  He  was  never  sworn 
as  a  witness  and  he  never  personally  claimed  his  privilege 
in  resj)onse  to  specific  questions.  It  is  well-settled  that 
even  in  a  criminal  matter  a  witness  cannot  })roperly  re¬ 
fuse  to  be  sworn  or  to  make  a  blanket  refusal  to  testify 
before  a  grand  jury  or  a  trial  court  on  the  basis  of  the 
Fifth  Amendment;  he  must  first  lx*  sworn  and  then  per¬ 
sonally  claim  his  constitutional  privilege  in  response  to 


Appellant  never  stated  tljat  hU  refusal  to  lie  sworn  or  to  testify  or  to 
offer  rebuttal  evidence  was  based  on  the  possibility  of  Sflf-incrimiruitiim, 
Rather,  appellant's  position,  as  expressed  through  his  counsel,  was  that  “It 
is  up  to  the  Government  to  prove  its  case.  It  bears  the  burden  of  proof. 
Compulsion  of  testimony  by  the  respondent  is  contrary  to  the  First  and  Fifth 
Amendments  of  the  United  States  Constitution."  (App.  2)  .\ppellant,  of 
course,  was  not  “compelled"  to  testify. 
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specific  questions  propounded  to  him,  or  else  he  ma^  be 
hel<l  in  contempt  of  court.  O’Connell  v.  United  Stdtes, 
40  F.2d  201  (2d  Cir.  1930),  cert,  granted,  281  U.S.  [TIG, 
cc/7.  disiiihsed,  296  U.S.  667.^  Compare  United  States  v. 
Moniu,  (1943)  317  U.S.  424,  427,  and  Blair  v.  United  States, 
(1919)  2.10  U.S.  273,  280-282.  Although  the  witness  ^ay 
rely  on  his  constitutional  privilege  in  response  to  all  ibut 
the  most  routine  (juestions,  he  may  not  invoke  it  in  |ad- 
vance  of  the  questions  actually  propounded  to  him.  Mgffie 
V.  United  States,  209  F.2d  225  (1st  Cir.,  1954);  Marcfllo 
v.  United  States,  196  F.2d  437,  441  (5th  Cir.,  1952).  I 
The  requirement  that  a  witness  must  testify  under  ojath 
has  been  carried  over  into  the  administrative  law  field. 
See  Xatiomil  Labor  Relations  Board  v.  Barrett  Co.,  il20 
F.2d  503  (7th  Cir.,  1941).  In  United  States  v.  Eisele,\  52 
F.  Supp.  105,  the  U.S.  District  Court  for  the  District!  of 
Columbia  held  that  a  witness  who  was  duly  subpoenaed 
to  appear  in  a  Securities  and  Exchange  Commission  pro¬ 
ceedings  was  not  excused  from  testifying  on  the  bajsis 
that  his  testimony  might  tend  to  incriminate  him.  Tj’he 
effect  of  the  court’s  ruling  in  the  latter  case  was  that  ihe 
statutory  provision  affording  the  witness  an  opportunity 
to  claim  his  privilege  against  self-incrimination  adequately 
protected  him.  i 

It  is  submitted  that  the  administrative  authorities  g^ve 
due  weight  to  the  fact  of  appellant’s  silence  and  refusal 
to  rebut  the  prima  facie  showing  made  by  the  Government 
as  to  his  Communist  Party  membership.  In  a  case  lof 
this  nature,  failure  to  testify  is  important  and  may  be 
considered  by  the  immigration  authorities  against  tjhe 
alien.  Saksagansky  v.  Weedin,  53  F.2d  13,  16  (9th  Cir. 
1931);  United  States  ex  rel.  Belfrage  v.  Kenton,  131  |f. 
Supp.  576  (S.D.  N.Y.  1954),  aff’d,,  224  F.2d  803  (2d  Cir. 
1955).  i 


»  See  also  United  Stateit  v.  Price,  163  F.  904  (2d  CXr.  1908) ;  United  Staines 
V.  Kimball,  117  F.  156  (2d  dr.  1902) ;  and  Wigmore,  Evidence  (2d  Ed.) 
§2268.  Compare  Kaplan  v.  United  States,  7  F.2d  594  (2d  dr.,  1925),  c^. 
denied  296  U.S.  582;  MuUoney  v.  United  States  79  F.2d  566  (1st  dr.  193t), 
cert,  denied  296  U.S.  658,  United  States  v.  Benjamin,  120  F.2d  523  (2d  (Sr. 
1941)  ;  United  States  v.  Pleva,  66  F.2d  529,  531  (7  dr.  1941).  i 


r 


Silence  not  only  may  be  a  relevant  factor  but  it  may 
be  given  great  weight.  Kjar  v.  Doak.  61  F.2d  566,  570 
{7th  Cir.  1032).  Thi.<  basic  principle  was  first  formulated 
in  an  opinion  by  Mr.  Justice  Hrandeis,  in  Vnitcd  States 
ex  rel.  Bilokumsky  v.  Tod,  supra,  wlio  stated: 


“.  .  .  Th*'re  is  no  nilr  of  law  wliich  prohibit >  ofii- 
cers  chai'irod  with  tie*  admini>t ration  of  the  ininiigra- 
tion  law  from  drawinjr  an  infercnc(‘  from  tin*  >ilmuM‘ 
of  one  wh(»  is  ealloil  uj)on  to  >pt*ak.  In-portation  pro- 
ee(*din.irs  arr  eivil  in  thoir  Jiatiin*  .  .  .  X<*itln*r  '.tatutr 
nor  rule  nMjuiros  that  matters  alh\tr<-tl  in  tin*  wain-ant 
of  ai’rest  sliall,  in  tin*  ahscnei*  of  an  cxpri'.-.--  a(lnii'>ion. 
be  takon  to  l)e  <h*nio<l.  A  j»ci'>on  arii‘>ttMl  on  tin* 
preliminary  warrant  is  not  protccT'-i!  by  a  pr<*''innji- 
tion  of  citizenship  conijiarablc  to  tin*  pi  (•'■innplion  of 
innocence  in  a  criminal  case.  Then*  is  no  ju'ovision 
wliich  forl)ids  drawiim  an  mlvor"!*  inference  from  tin* 


fact  of  slamlin:;  mute.  It 


not  un r»*a>onablr  to 


assume  that  <ine  who  may  \\i.-!i  to  ehalb'iige  tiie  e.x- 
ecutiv<‘’s  jurisiliction  in  the  eouii-  will  not  refrain 
from  asserting  in  tlie  jiroceedings  Ix'fore  tlu*  (*xecutive 
the  facts  on  whicli  lie  relies.  'I'o  defeat  (b'portation 
it  is  not  always  enough  foi'  the  pei-son  arrested  to 
stand  mut(*  at  tlie  hearing  and  put  the  (Jovernment 
upon  its  proof.”  263  I’.S.  at  154-5. 


And  again,  only  recently,  an  appellate  court  has  applie<l 
this  doctrim*  in  support  of  a  deportation  order,  United 
States  rr  rel.  ('ircrlla  v.  Sahli,  216  F.2d  33,  .‘1!)  (7th  (’ir. 
1954) ;  and  certiorari  was  denie<l,  34S  F.S.  964  (1955).  See 
also,  Mahb  r  v.  Ehy,  264  F.S.  32,  42  (l!t24)  ;  United  States 
ex  rel.  Vijtauer  v.  Couitnissiouer,  supra,  at  p.  111. 

Appellant  would  draw  a  distinction  (as  to  whether  an 
adverse  inference  may  lie  ilrawii  from  silence)  between 
ca.ses  arising  under  the  present  statutory  standard  and 
cases  governed  by  the  standard  of  proof  existing  prior 
to  the  1952  Act.  But  wliile  the  new  standard  mav  alter 
the  quantity  of  proof  required  and  the  scope  of  review, 
logic  dictates  that  this  change  can  have  no  bearing  upon 
what  inferences  the  administrative  authorities  may  draw 
from  actions  or  non-actions  of  the  accused.  If  failure  to 
deny  is  a  factor  which  legally  may  be  taken  into  account 
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k  * 

♦ 


administratively,  the  stringency  or  laxity  of  the  courjt 
cannot  alter  its  “admissibility”  as  such  a  factor.  An<i 
the  question  whether  or  not  failure  to  deny  charges  in 
a  deportation  warrant  standing  by  itself  would  be  suffil- 
cient  to  satisfy  the  statutory  standard  is  a  problem  that 
is  not  before  the  Court  in  this  case:  for  in  addition  t(!) 
appellant's  silence  there  was  ample  probative  evidence 
of  membership.  I 

CONCLUSION  i 

I 

Wherefore,  it  is  respectfully  requested  that  the  judgj 
merit  of  the  District  Court  be  affirmed. 


Oliver  Gasch, 

United  States  Attorney.  j 

Lewis  Carroll,  ! 

Harold  D.  Rhynedance,  Jr.,  i 

Assistant  United  States  Attomeys\ 
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24  United  States  Department  of  Justice  i 

i 

I 

! 

Immigration  and  Naturalization  Service  | 

Los  Angeles,  California  | 

By  Special  Inquiry  Officer:  This  is  a  continued  hearing! 
in  deiX)rtation  proceedings  in  the  case  of:  i 

Knut  Adolf  L.^.rsson  | 

i 

File  No.  069  324 

I 

I 

I 

Place:  Los  Angeles,  California. 

Date:  February  16,  1954. 

Persons  present:  | 

Joseph  A.  Dumniel,  Special  Inquiry  Officer.  | 

Thomas  J.  Nolan,  Examining  Officer.  I 

Melvin  E.  Kassan,  Attorney  at  Law,  6399  Wilshirel 
Blvd.,  Los  Angeles  48,  Calif.  I 

Esther  Shandler,  Attorney  at  Law,  208  West  8th  | 
Street,  Los  Angeles  14,  Calif.  | 

Knut  Adolf  Larsson,  Respondent.  | 

Edythe  D.  Marusa,  Stenographer. 

i 

Recorded  by  Stenographer  and  Dictaphone,  in  the  English  | 

language. 

j 

Special  Inquiry  Officer  to  Respondent  :  I 

i 

j 

Q.  Will  you  stand  and  be  sworn.  | 

I 

Counsel  ELassan: 

1 

I  might  state  for  the  record  at  this  time,  Mr.  Hearing! 
Officer,  the  respondent  will  not,  on  advice  of  Counsel,  testify! 
in  these  proceedings.  j 

i 

i 

i 

i 

I 

I 


Special  Inqi'ikv  Officer  to  (.’ocnsel  Kass.\n: 

0-  On  what  irrounds.  Counsel? 

A:.  On  the  irrounds  previously  state<l  at  the  opening: 
session  of  these  hearinirs.  It  is  up  to  the  (rovemnient  to 
jjrove  its  case.  It  hears  the  burden  of  proof,  (’onipulsion 
of  testimony  by  the  respondent  is  contrary  to  the  First 
and  Fifth  Amendments  of  the  United  States  (’onstitution. 

Q.  Do  you  stipulate  that  the  ])erson  sealed  immediately 
to  my  right  is  a  Knut  Larsson,  respondent  in  these  pro¬ 
ceedings  ? 

A.  I  will  so  stipulate. 

K.\amini.n‘<;  Officer  to  Cocnsel  K.\.ssan; 

Q,  And  the  person  named  in  the  warrant  of  arrest, 
marked  as  E.xhibit  1  ? 

A.  Yes. 

2o  Special  I.n’ocirv  Officer  to  Witxe.ss: 

Q.  Please  be  seate<l.  What  is  your  full,  true  and  correct 
name  ? 

A.  William  Ward  Kimple. 

F.xA.Mi.N’i.vb  Officer  to  Wit.vess: 

Q.  Of  what  country  are  you  a  citizen,  Mr.  Kimple? 

A.  The  United  States  of  America. 

Q.  What  is  your  occupation? 

A.  I  am  a  retired  Los  Angeles  Police  Officer. 

26  Q.  During  what  period  or  periods  of  time  were 
you  emj>loyed  as  a  Los  Angeles  City  Police  Officer? 
A.  1924  to  1944. 

Q.  Was  that  i)<*riod  continuous  in  that  employment? 

A.  It  was. 

Q.  What  rank  or  ranks  did  you  liold  as  a  member  of 
the  Los  Angeles  City  Police  Department? 
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i 
1 
i 

I 
i 

j 
i 

I 

A.  I  was  a  patrolman.  I 

Q.  To  what  division  or  divisions  were  you  assigned?  I 
A.  To  the  Intelligence  Squad.  ! 

Q.  As  a  ineniher  of  the  Intelligence  Squad,  what  wer0 
your  duties?  | 

A.  To  investigate  the  activities  of  the  subversive  elej- 
nient  in  and  around  Los  Angeles. 

I 

27  Q.  As  a  meinher  of  the  Los  Angeles  City  Police 
Department,  were  you  assigned  to  the  Intelligence 
S(|uad  during  your  entire  period  of  service  with  that  police 
organization  from  1924  to  1944?  | 

A.  With  the  exception  of  the  first  three  months  when  I 
was  in  school;  that  is  Los  Angeles  Police  School.  | 

Q.  Are  you,  at  the  i)resent  time,  Mr.  Kimple,  a  member 
of  the  Communist  Party  of  the  United  States?  | 

A.  I  am  not.  I 

Q.  Have  you  ever  been?  | 

A.  I  was.  I 

Q.  During  what  period  or  periods  of  time  were  you  a 
member  of  the  Communist  Party  of  the  United  States?  ; 
A.  From  192S  to  1939.  *  i 

I 

Q.  During  the  period  of  time  you  were  a  member  of  the! 
('ominunist  Party  of  the  United  States,  in  what  geograph--; 
ical  area  were  you  a  member?  | 

A.  Los  Angeles  County.  | 

Q.  During  the  period  of  time  you  were  a  member  of  thc^ 
('onmmnist  Party  of  the  United  States  at  Los  Angeles,| 
California,  did  you  hold  any  office  or  offices  in  that  organn 
ization?  I 

A.  I  did.  ! 

Q.  What  were  they?  | 

A.  I  was  Imit  Organizer,  Unit  Membership  Director,! 
Unit  Literature  Agent,  Unit  Educational  Director,  andj 
Assistant  to  the  Los  Angeles  County  Membership  Direc-| 
tor,  and  alternate  on  the  Disciplinary  Committee.  | 

Q.  During  what  period  or  periods  of  time  were  youj 
an  Assistant  to  the  Los  Angeles  County  Membership  Di-| 
rector  ?  i 
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A.  1936,  1937,  1938  and  1939. 

Q.  Durina:  the  period  of  time  you  were  an  Assistant  to 
the  os  Anjreles  County  Membership  Director  for  the  Com¬ 
munist  Party  of  the  United  States  at  Los  Angeles,  Cali¬ 
fornia,  what  was  your  function  in  that  position? 

A-  My  function  was  to  keep  the  membership  records 
in  order:  that  is  to  keep  the  individual  filing  cards  of 
each  Communist  Party  member,  segregated  according  to 
Unit  and  Section:  to  assist  in  the  annual  registration  of 
Communist  Party  members:  to  assist  in  the  semi-annual 
mid-year  control,  and  the  taking  care  of  transfers  in  and 
I  out  of  the  Units.  Those  were  the  chief  duties. 

28  I  Q.  You  have  stated  that  you  were  assistant  to 
I  the  I./OS  Angeles  County  Membership  Director:  who 
was  the  Membership  Director  during  the  jx'riod  of  time 
that  you  s<*rved  as  Assistaiil  ! 

A.  First  it  was  Ida  Miller,  and  later  it  was  Helen 
Gardener. 

Q.  l>uring  what  period  or  periods  of  time  were  you  an 
alternate  in  the  Disci]>linar\’  Committee? 

A.  Sometime  in  1936,  1937,  1938  to  1939. 

Q.  By  the  use  of  the  word,  alternate,  do  you  mean  a 
su’ostitute  member? 

A.  Yes. 

Q.  What  was  the  Disciplinary  Committee? 

A.  The  Disciplinary  (’ommittee  was  the  Committee  a])- 
pointed  by  the  E.xecutive  Committee  of  the  Communist 
Party  to  hoar  the  cases  of  violation  of  j>arty  discijdine 
and  to  make  decisions  in  these  cases. 

Q.  During  the  period  of  time  that  you  were  a  member 
of  the  Communist  Party  of  the  United  States  at  Los  An¬ 
geles,  California,  Mr.  Kimple,  did  you  attend  meetings 
of  that  organization? 

A.  I  did. 

Q.  With  what  frequency? 

A.  On  an  average  of  about  five  times  a  week. 

Q.  Where  were  these  meetings  held? 

A.  All  over  the  city  and  all  over  the  county. 


0 


I 


Q.  "Were  they  in  private  homes  or  in  other  gathering 

I 

places  ?  I 

A.  Both.  i 

i 

•  •  •  *  *  *  «  !# 

29  Q.  Do  you  know  whether  any  of  these  meetings 
were  restricted  solely  to  members  of  the  Communist 

Party  of  the  United  States!  i 

A.  Yes,  I  do  know  that  many  of  them  were  restricted. 
Q.  How  do  you  know  this!  | 

A.  The  meetings  were  by  invitation  only  and  a  persob. 
or  persons  was  })resent  to  see  to  it  that  only  known  Cond- 
munist  Party  members  were  present.  I 

Q.  Did  this  take  place  in  your  presence!  i 

A.  In  some  cases.  | 

Q.  Mr.  Kimple,  what  was  your  purpose  in  becoming  ^ 
member  of  the  Communist  Party  of  the  United  States! 

A.  To  gather  information  for  the  enforcement  of  th^ 
laws  of  the  City  of  Los  Angeles.  | 

•  ••*«****j» 

30  Q.  During  all  of  the  period  of  time  that  you  wer0 
a  member  of  the  Communist  Party  of  the  United 

States,  were  you  on  active  duty  with  the  Los  Angele$ 
City  Police  Department  as  an  oflScer  of  that  organization^ 
A.  I  was.  ! 

Q.  Were  you  assigned  by  the  Los  Angeles  City  Police 
Department  to  become  a  member  of  the  Communist  Party 
of  the  United  States!  i 

A.  I  was.  i 

Q.  Are  you,  Mr.  Kimple,  acquainted  with  the  respond^ 
ent  in  these  proceedings  here  today  who  sits  before  the 
Special  Inquiry  Officer!  | 

A.  I  am.  i 

Q.  By  what  name  or  names  have  you  known  him?  j 

A.  Chiefly,  Comrade  Larsson.  I 

Q.  When  did  you  first  become  acquainted  with  him?  1 

A.  As  I  recall,  it  was  about  1924 — pardon  me,  1934.  I 

Q.  Where?  j 

A.  In  Los  Angeles.  I 


I 


(i 


Q.  I>o  you  rrcall  wliere  in  Los  Aniroles? 
i\.  I  first  n‘c*all  seoiiiir  and  knowiiiir  him  from  ])oin.i: 
ark,iuiul  tlu*  Communist  Party  heaihiuarters  at  224 and 
230  South  Spriiiij  Street. 

31  (^.  Did  you  at  any  time  attend  any  moetinj?s  of 

the  Communist  Party  of  tlie  Pnited  States  at  wliich 
Mr.  I^irsson  was  present? 

A.  I  have. 

Q.  Were  any  of  the.<e  meetins^s  restricted  solely  to  mem¬ 
bers  of  the  Communist  I’arty  of  the  I'nited  States  to  your 
knowledsre  ? 


♦ 


A.  (Witness  Kimjde)  Th«*y  were;  they  were  not  only 
restricted  to  Partv  members  but  functionaries  in  the  Units. 


Q.  Mliat  do  you  mean  by  functionaries  in  the  Unit? 

A.  A  ijerson  holdinij  an  office  in  a  Unit  of  the  (’om- 
rnunist  Party. 

Q.  Do  you  know  whether  Mr.  Larsson  held  an  office  in 
the  Communist  Party  of  the  United  States? 

A.  In  the  Unit,  yes. 

Q.  When  was  this? 

A.  That  was  in  19.34,  ’35. 

Q.  Do  you  know  what  Unit? 

A.  It  was  in  the  Downtown  Section,  })ut  T  don't  remem¬ 
ber  the  Unit. 

Q.  What  do  you  mean  by  th(‘  term,  S<‘etion,  Mr.  Kimi)le? 

A.  In  the  County  of  Los  .\njreles,  it  was  divi<hMl  into 
sections,  and  th<‘  Downtown  Section  was  one  section. 

Q.  Do  you  mean  l)y  that,  it  was  divid(*d  into  sections  for 
(’ommunist  Party  purposes? 

A.  Yes,  sir. 

Q.  Did  a  section  encompass  more  than  one  Unit? 

A.  Yes. 

Q.  On  how  many  occasions  di<l  you  attend  meetings  of 
the  C’ommunist  Party  of  the  United  States  at  which  Mr. 
Larsson  was  present? 
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■A 
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A 


<4 


4 

♦ 
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A.  I  would  say  a  minimum  of  8  or  ten  times.  ! 

.‘12  Q.  Whore  did  these  meetings  take  place?  ! 

A.  Usually  at  224V-*-230  South  Spring  Street.! 

Q.  And,  when  was  this?  1 

A.  That  was  during  1934,  19.3.5  and  1936. 

Q.  Do  you  recall  approximately  how  many  persons  were 
] (resent  at  these  meetings?  | 

A.  It  varied:  soni(‘times  it  would  he  up  to  25  or  iSO, 

mavbe  down  sometimes  as  low  as  15.  i 

•  ^  1 

Q.  Xow,  what  types  of  meetings  were  these?  1 

A.  Functionary  meetings.  i 

Q.  Do  you  recall  what  took  place  in  any  of  those  mefet- 

•  %  I 

mgs : 

A.  Xo,  I  don’t  recall  the  definite  thing  for  a  definite 
meeting,  hut  it  would  he  for  the  discussion  of  the  Cotn- 
munist  Party  activities,  such  as  literature  sales,  recruiting, 
financial  drives,  etc. 

^  i 

Q.  Do  you  know  whether  any  precautions  were  tak^n 
to  insure  that  only  members  of  the  Communist  Party  wjio 
were  functionaries,  would  be  in  attendance? 

A.  T  es.  j 

Q.  What  was  done? 

A.  The  functionary  was  invited  and  someone  was  at 
the  door  and  present  in  the  hall  to  see  to  it  that  onjiy 
known  Communist  Party  members  were  present. 

Q.  Did  you  take  part  in  each  of  these  meetings? 

A.  Yes.  I 

Q.  Do  you  know  whether  Mr.  Larsson  performed  any 
function  in  the  Communist  Party  of  the  United  States?! 
A.  Would  you  be  a  little  more  explicit  in  that?  j 

Q.  Did  he  have  anv  assignment  that  vou  know  of  in  the 
.  *  •  1 
Communist  Party  of  the  United  States  other  than  the  po¬ 
sition  of  Unit  Organizer?  | 

A.  I  did  not  say  that  he  was  a  Unit  Organizer.  | 

O.  Well — T  am  sorry -  ! 

V  w 

A.  He  was  a  functionary.  | 

Q.  Did  you  know  him  to  be  active  in  any  field  pf 
the  Communist  Party  of  the  X^^nited  States?  | 

I 
1 

i 

j 

i 
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A.  I  renicmbor  him  as  being  active  in  literature  sales. 

Q.  What  do  you  mean  by  literature  sales? 

A.  The  Western  Worker. 

Q.  And  what  did  you  know  the  Western  Worker  to  be? 

A.  The  official  organ  of  the  Communist  Party  on  the 
I^acitic  (’oast. 

Q.  Did  Mr.  Larsson  ever  si)eak  or  address  any  of  the.se 
meetings? 

A.  I  have  heard  him  partake  in  di.scussions  in  the  meet¬ 
ings,  but  I  don’t  remember  of  him  of  ever  being  a  speaker 
at  a  meeting- 

Q.  During  the  j>erio<l  of  time  you  were,  Mr.  Kimjde. 
Assistant  to  the  Los  Angeles  County  Memln'r.ship  I>irec- 
tor,  for  the  (’ommunist  Partv  of  the  United  States  of  T.,os 
Angeles,  California,  did  you  handle  any  Communist  Party 
records  bearing  the  name,  Knut  Larsson? 

A.  I  did. 

Q.  MTiat  did  you  see? 

A.  I  saw  a  .‘l.x.o  filing  card  on  which  is  copied  the  infor¬ 
mation  from  the  annual  registration  card. 

(^.  Do  th(*se  records  relate*  to  any  specific  year, 
Mr.  Kimple? 

A.  They  do. 

(^.  The  records,  on  wliich  the  name*,  Knut  Larsson  ap- 
})e*ar? 

A.  They  do. 

(^.  What  year  or  years? 

A.  1937,  {938  and  19.39. 

Q.  Do  you  know,  Mr.  Kimple*,  whether  the.se  records 
related  to  tlie  jierson  wlio  is  the  resjiondent  here  toelay? 

A.  They  do. 

Q.  How  do  you  know  this? 

A.  Because  of  my  association  with  him  in  the  meetings; 
I  knew  who  he  was  aiiel  I  knew  where  he  wa.s  functioning 
and  that  was  the  information  that  was  on  the  cards;  the 
addresses  corresponded. 
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Q.  Do  you  remember  what  his  occupation  was  during  | 
that  period  of  time?  | 

A.  I  believe  he  was  listed  as  a  shoe  repairman,  or  shoe-  i 
maker ;  I  am  not  such  which ;  something  to  do  with  shoes,  I 
and  he  was  also,  as  I  recall,  working  in  the  hospital ;  seems  ! 
to  me  he  was  also  listed  as  a  carpenter  worker.  That  is  | 
the  things  that  I  remember  about  the  occupation.  | 

Q.  Did  these  records  indicate  membership  in  any  other  i 
organizations?  | 

A.  Yes,  thev  indicate  that  he  was  a  member  of  the  ' 

.  *  I 

Workers’  Alliance.  ! 

I 

*  •  •  #  »  ♦  *  #  *  #i 

i 

o6  Q.  Did  any  of  these  Communist  Party  records  i 
which  you  handled  during  that  period  of  time,  when  | 
you  were  Assistant  County  Membership  Director,  reflect  | 
any  other  person  by  that  name  of  Knut  Larsson?  | 

A.  No,  sir.  I 

Q.  Other  than  the  respondent  here,  have  you  knowm  | 
anyone  by  the  name  of  Knut  Larsson?  ! 

A.  No,  sir;  I  have  not.  | 

Q.  Do  you  know,  Mr.  Kimple,  where  these  Communist! 
Party  records  are  at  the  present  time?  | 

A.  I  turned  them  in  to  the  Membership  Department  of  | 
the  Communist  Party,  when  I  left  the  Communist  Party.  I 
Q.  Do  you  know  where  they  are  now?  | 

A.  No,  sir;  I  do  not. 

Q.  While  operating,  Mr.  Kimple,  within  the  Communist! 
Party  of  the  United  States,  as  a  Los  Angeles  City  Police  | 
Officer,  here  in  Los  Angeles,  California,  did  you  report  | 
the  names  and  any  information  that  you  could  obtain  con- 1 
ce riling  these  people,  to  a  superior  in  the  Los  Angeles! 
City  Police  Department?  | 

A.  I  did.  I 

Q.  Who  was  that?  | 

A.  Captain,  Hynes,  Captain  William  F.  Hynes.  | 

Q.  Do  you  know  where  these  records  are  now,  these! 

reports  that  you  made,  if  they  exist?  i 


\ 


I 
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A.  Xo,  sir;  I  do  not  know. 

o7  Q.  Do  you  know,  Mr.  Kinipk*,  whetluM*  or  not 

the  resi)ondent,  Mr.  Larsson  was  married  iluring 
the  time  you  knew  him? 

A.  Yes,  part  of  the  time  anyway. 

(^.  Other  than  the  S  or  10  meetini^s  which  you  have 
descril)ed,  Mr.  Kimple,  meetiny:s  of  the  (’ommunist  Party 
of  tlie  I’nited  States  which  were  on  the  functionary  level, 
have  you  attended  any  meetings  at  which  Mr.  Larsson 
was  present  ? 

A.  I  do  not  recall  [m.-ritively  any  additional. 

Q.  Mr.  Kimjde,  based  ujjon  your  service  and  experi¬ 
ence  as  a  Los  Angeles  Police  Ofliccr  during  the  jKudod 

of  time  that  vou  were  a  member  of  the  (’ommunist  Ikirtv 

*  » 

of  the  United  States  and  w<*re  making  reports  on  that 
organization,  to  your  knowledge,  was  the  respondent,  Mr. 
Lars>on,  a  member  of  the  (’ommunist  Party  of  tbe  United 
States  during  the  period  lb.‘»4,  llKJo,  to 

Wit .\  h:s.s  K i .m  i»lk  ; 

A.  Yes,  I  know  that  he  was  a  meml)er  of  the  Communist 
Party  of  Los  Angeles — I  mean,  Communist  Party  of  Amer¬ 
ica  in  I.,os  Angeles,  for  the  y<*ars  that  you  mentioned. 

42  Si'KciAi.  L\Qriuv  (  )ffk’kk  : 

(’ounsel,  you  may  procee<l  with  cross-e.xamination. 

('oi'NSKL  Kassan  To  Witxkss  Kimple: 

Q.  And,  do  you  recall,  Mr.  Kimple,  in  how  many  of  th^‘^e 
d<*]K)rtation  cases  you  have  t(*stili(‘d  as  a  witness? 
44  A.  Oh,  in  round  figures,  maybe  .‘IS — maybe  40. 

Q.  Then,  since  lO.ll,  Mr.  Kimple,  acconling  to  my  nota¬ 
tion,  out  of  .‘IS  or  40  ajiiiroximate  cases  in  which  you  testify, 
you  nunember  the  name  of  approximattdy  24;  is  that 
right? 

■A.  I  didn't  count  them;  whatever  I  gave  you,  those  arc 

the  ones  that  come  to  me  now. 

«•  •«*«**•• 
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7.'>  Q.  Now,  what  other  work  wore  you  doing?  | 

A.  I  was  a  iiieinl>er  of  the  Communist  Party.  | 
(2-  1  st*c,  when  did  you  join  that  organization?  | 

A.  1  believe  it  was  July  of  1928.  i 

Ch  In  .July  of  1!>2S,  were  you  a  member  of  the  I.'VV.'W.?! 
A.  I  am  not  sure  whether  my  dues  parents  were  paidi 
right  up  to  that  time  or  not,  but  I  had  never  turned  myj 
book  in  or  teiulered  my  resignation.  | 

74  Q.  Your  answer  is  that  you  do  not  recall?  | 

A.  Yes,  better  than  that.  | 

C).  You  were  a  member  of  the  I.L.D.  when  you  joined  the| 
Communist  Party?  I 

A.  Yes.  *  I 

(J.  What  were  the  cireiimstanees  under  which  you  joined! 
the  (.\)mmunist  Partv?  I 

A.  The  Communist  Party  was  holding  meetings  at  713 i 
North  Vine  Street  and  when  the  party  members  would | 
iratiier  for  holding  the  meeting  I  would  go  into  the  bed-1 
room  and  one  day  they  said  to  me,  you  might  as  well  joini 
the  Communist  Ihirty,  you  hear  everything  that  is  going; 
on  anyway.  | 

Q.  71.3  is  where  you  were  living  at  that  time?  | 

A.  Yes.  *  I 

Q.  In  other  words,  the  meetings  were  being  held  in  yourj 
house  ?  I 

A.  Yes.  I 

(^).  How  was  that  arranged?  I 

A.  Well,  just  as  simple  as  that;  can  we  have  a  meetingj 
at  vour  house  tonight  ? — Yes.  i 

(^).  Who  asked  you  that  ?  ! 

A.  Well,  that  was  being  done  at  that  time  by  Mrs.j 
Osvaid;  she  was  a  member  of  the  Communist  Party.  j 

Q.  Did  Mrs.  Osvaid  ask  you  whether  she  could  have  ai 
meeting  at  vour  house?  i 

A.  No.  I  say,  ^Irs.  Osvaid  was  in  the  Communist  Party! 
and  she  was  the  one  that  was  arranging  the  meetings;! 
not  me.  I 

I 

Q.  Oh,  I  see;  in  other  words;  in  other  words,  you  doj 
not  know  how  that  came  about?  I 
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A.  I  had  a  pretty  good  idea. 

iQ.  But  you  did  not  have  any  firsthand  information? 

A.  I  was  right  there. 

Q.  You  were  right  there  when  she  asked  somebody,  or 
somebody  asked  her? 

A.  Yes. 

Q.  Who  asked  her  when  you  were  present  t 

A.  Alex  Newman  and  llymie  Chaite  (spelled),  I  think; 
Rose  Hoffman.  That  is  the  names  that  come  to  mo  right 
now. 

i(^.  Well,  where  did  that  conversation  take  place? 

i  A.  Well,  that  was  done  just  in  casual  meetings. 

7~)  Q.  Around  where? 

i  A.  Sometimes  in  the  car;  sometimes  at  the  house, 

713. 

Q.  Well,  were  the.<e  people  members  of  other  organiza¬ 
tions  which  you  were  mem})ers  of? 

A.  Thev  were  members  of  the  Communist  Party. 

Q.  Well.  how  did  you  get  to  meet  them? 

Q.  By  going  around  to  Communist  meetings  and  going 
around  with  Mrs.  Osvald  who  was  a  m<‘m])er  of  tlie  Com¬ 
munist  Party,  by  attending  the  I.L.I).  meetings. 

(^.  You  would  transport  these  people  in  your  automobile 
to  various  meetings? 

A.  Very  often  I  would. 

iQ.  And,  you  attended  the  meetings  with  them? 

A.  All  but  the  closed  Communist  Party  meetings  and 
then  I  would  sit  outside  and  wait. 

Q.  How  did  you  know  that  some  were  open  and  some 
were  closed? 

A.  Well,  when  I  could  get  into  them,  they  were  open  and 
when  I  couldn’t  get  into  them,  they  were  closed. 

Q.  I  see;  in  other  words  you  took  your  automobile  not 
knowing  whether  the  meetings  were  open  or  closed? 

A.  No,  I  think  I  knew  beforehand  whether  they  were 
closed  or  ojxm. 

Q.  How  did  you  know? 

A.  If  Mrs.  Osvald  was  invited  and  I  wasn’t,  it  was  a 
closed  meeting ;  we  were  both  invited  if  it  was  open. 
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Q.  There  were  some  meetings  in  which  Mrs.  Osvald  drove 
alone? 

A.  Xo,  she  didn’t  drive. 

Q.  You  drove  her? 

A.  Right. 

76  Q.  There  were  several  meetings  to  which  you 
drove  your  wife  and  remained  outside  of  the 
meeting? 

A.  Yes,  sir. 

Q.  How  many  meetings  did  that  occur  in? 

A.  That  would  have  occurred  in  a  minimum  of  at  least 
30,  at  which  time  she  attended  meetings  when  I  did  not  go 
in  but  was  close  by. 

Q.  And,  how  many  meetings  (.lid  you  attend  wdth  her? 

A.  I  do  not  recall. 

Q.  Is  there  any  particular  reason  why  you  recall  those 
meetings  which  you  did  not  attend  with  her  and  do  not 
recall  the  meetings  which  you  did  attend  with  her? 

A.  1  am  basing  my  figures  on  the  number  of  meetings 
tliat  1  attended,  where  I  did  not  go  in,  on  the  mechanics  of 
the  organization. 

Q.  Well,  are  you  basing  that  then  on  information  w’hich 
you  acquired  subsequent  to  joining  the  party  rather  than 
on  iiulependent  recollection  as  to  what  occurred  prior  to 
your  joining? 

A.  It  is  a  recollection  of  what  was  going  on  prior  to  my 
joining  the  party.  I  knew  that  her  unit  meeting  met  once 
a  week  and  I  would  take  her  to  it. 

Q.  Those  meetings  you  did  not  attend? 

A.  No,  sir. 

Q.  You  do  not  recall  how  many  open  meetings  there  were 
per  week  or  per  month  ? 

A.  There  was  no  set  number;  it  varied. 
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SG  CouxsuL  To  Kkpoxdkxt  : 

i>.  Will  you  >tato  tliat  for  tlio  roconl,  Mr.  Larssou  tliat 

vou  stand  on  vonr  fonstitntional  riirlits  as  (‘miim‘rat<‘(l  hv 

•  •  »  * 

the  bv  the  1st  and  otii  Anieiulmeiits  of  the  (’onstitntion  ? 
A.  * - 

On  adviee  of  eonnsel,  yon  stand  on  the  1st  and  nth 
Amendments  of  the  (’oust it nt ion ! 

A.  Yes. 

C^.  .Just  indicate  that  for  tlie  record  ! 

A.  Yes. 

Special  Ixqcikv  (  )fficep.  to  Ri:sp()Xi>kxt  : 

Q.  You  make  the  statement  ? 

A.  Well,  I  stand  on  the  rii^ht  of  the  nth  Annnidment  of 
the  Constitution. 

Q.  In  other  words,  you  refus«*  to  l)e  sworn  or  to  t(*stify 
in  these  proceedinirs,  on  tin*  l)asis  of  the  oth  .XiiunidnMMit  to 
the  Constitution  of  the  Cnited  States? 

A.  Yes. 

7 7  Co u  X  s KL  K .\ss A  X  ri  >  \V  it  x  K  i  .m  i ’lk  : 

Q.  As  I  recall  your  t(‘stimony,  yon  stated  there  wer(‘  .‘IG 
some  meetings  to  which  yon  attendc<l  with  your  witV  at 
wliich  you  were  not  allowed  in  ? 

A.  Which  I  drove  her  to,  yes,  hut  I  did  not  ,u:o  in. 

Q.  Xow,  tlie  (piestion  tliat  I  ask(*d  you,  was  do  yon  recall 
these  30  meetinjfs,  h(‘canse  yon  hav<‘  an  indcpimdcnt  recol¬ 
lection  of  that  fact,  or  do  yon  stat(*  that  thcn‘  winv  30 
meetings  because  of  .something  which  yon  learned  of  subse¬ 
quent  to  your  joining  the  (’onininnist  Party  ? 

A.  I  have  a  definite  recollection  of  the  meetings  at  I 
would  sit  in  the  car  outside  waiting  for  her  to  come  out. 

Q.  And,  the  reason  that  you  stayed  in  the  car  was  that 
you  were  not  a  member  of  the  Communist  Party;  isn’t  that 
true  ? 

A.  That  is  true. 

Q.  Now,  yon  joined  the  Connnnnist  Party  in  1028,  did 
you  not  ? 
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A.  Yes. 

Q.  So  that  you  were  excluded  from  these  meetings  some¬ 
time  prior  to  1^28 ;  is  that  not  true  ? 

A.  I  was  not  permitted  in  the  closed  meetings  prior  to 
1928;  that  is  correct. 

Counsel  K.\ssax  : 

«••#****** 

93  g.  X  ow,  Mr.  Kimple,  when  you  joined  the  Com¬ 
munist  Party,  how  did  you  join  it;  what  were  the 
mechanics  of  joining  it  ? 

A.  I  signed  an  application  card,  paid,  I  believe,  10^. 
g.  And,  what  name  did  you  use  on  the  application  card? 
A.  William  Wallace. 

g.  Did  the  people  in  Unit  32,  know  you  as  William  Wal¬ 
lace  ? 

A.  The  members  in  unit  32  suggested  that  I  use  the  name, 
William  Wallace. 

g.  A  name  other  than  your  true  name,  which  they  knew 
vou  bv  ? 

•r  * 

A.  Other  than  the  nani(‘  that  thev  knew  me  bv. 
g.  They  knew  you  by  another  name  other  than  William 
Ward  Kimple,  or  William  Wallace? 

A.  Thev  knew  me  bv  the  name  of  William  Ward, 
g.  William  Ward;  was  that  a  standard  practice  to  use 
a  name  other  than  your  correct  name  in  joining  the  Com¬ 
munist  Partv  ? 

% 

A.  At  that  time,  it  was  largely  used,  yes. 

*••*«*#«#* 

95  Q.  When  did  you  make  these  reports  to  Captain 
Hvnes  concerning  these  meetings  ? 

A.  As  soon  after  the  meeting  as  it  was  possible. 

Q.  Did  you  take  any  written  notes  at  these  meetings  ? 

A.  Xo,  sir,  I  did  not. 

Q.  Then,  in  your  reports  to  Captain  Hynes,  as  your  re¬ 
ports  concerning  these  other  organizations,  you  relied  upon 
your  memory;  is  that  correct ? 

A.  The  joint  recollections  of  Mr.  Osvald  and  myself. 


> 
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Q.  Did  Mrs.  Osvald  go  with  you  to  make  the  reports  to 
Captain  Hynes? 

A.  She  id. 

Q.  On  each  occasion  ? 

A.  I  do  not  remember  any  times  she  was  not  present. 

Q.  Did  she  go  with  you  prior  to  your  joining  the  Commu¬ 
nist  Party  in  making  your  reports  to  Captain  Hynes? 

A.  She  did. 

•  ••••••••• 

111  Q.  Now,  in  1938,  Mr.  Kimple,  when  you  became  a 
member  at  large ;  is  that  correct  ? 

A.  That  is  correct. 

Q.  And,  what  is  meant  by  member  at  large? 

A.  A  Communist  Party  member  who  is  not  assigned  to 
function  in  a  unit. 

Q.  And,  were  you  assigned  to  function  an\"where  else? 

A.  Well,  that  is  an  individual  case,  each  individual  is 
handled  differently. 

Q.  Well,  we  are  speaking  about  you  now,  Mr.  Kimple? 

A.  Well,  at  that  time,  I  was  assistant  to  the  Los  Angeles 
County  membership  director  and  Mrs.  O.svald  was  County 
dues  secretary  and  we  spent  most  of  our  time  carrying  on 
those  tw’o  functions. 

Q.  When  did  you  become  assistant  to  the  Los  Angeles 
County  membership  director? 

A.  In  1936. 

112  Q.  You  were  assistant  to  the  County  member.ship 
director  at  the  same  time  you  were  a  unit  organizer? 

A.  Yes,  sir. 

Q.  How  did  you  become  assistant  to  the  membership 
director? 

A.  Ida  Miller  appointed  me  to  that. 

Q.  Well,  when  did  she  appoint  you  ? 

'A.  Sometime  in  1936;  I  worked  into  that  kind  of  grad¬ 
ually. 

Q.  Did  she  speak  to  you  prior  to  your  api>ointment? 

A.  I  worked  wdth  her  prior  to  my  definitely  taking  the 
appointment,  yes. 
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Q.  And,  what  work  did  you  do  with  her  prior  to  that  | 
time  t  i 

A.  Membership  work,  assisting  in  arranging  the  files,  etc.  I 
Q.  MTien  did  you  start  doing  that  ?  I 

A.  Sometime  early  in  1936.  | 

Q.  You  now  were  working  in  two  capacities,  a  unit  organ-  | 
izer  and  assistant  to  the  membership  director;  is  that  the  i 
idea  ?  I 

A.  That  is  correct.  | 

Q.  And,  how  long  did  that  continue  ?  I 

A.  Until  1938.  I 

i 

Q.  Were  you  doing  the  same  work  with  Ida  Miller  sub-  ' 
sequent  to  1938  that  you  were  doing  prior  to  that  time?  i 
A.  Not  with  Ida  Miller.  "  | 

Q.  At  what  time  are  you  referring  to?  I 

A.  After  1938. 

Q.  She  was  not  the  the  membership  director  at  that  time  ?  I 
A.  No.  I 

Q.  AVho  became  the  membership  director? 

A.  Helen  Gardner.  | 

Q.  Well,  were  you  doing  the  same  work  with  the  mem-i 
bership  director  prior  to  1938  that  you  were  doing  subse-l 
quent  to  that  time?  > 

A.  Basically  the  same,  yes.  ! 

Q.  Did  J-9  continue  after  1937  ?  | 

A.  Yes,  I  think  so.  | 

Q.  Was  there  any  particular  reason,  Mr.  Kimple,  why| 
YOU  no  longer  functioned  within  J-9?  After  1937.  | 

A.  Well,  I  just  wanted  to  be  released  from  that  activity! 
so  as  not  to  have  quite  so  much  work  to  do.  | 

113  Q.  How  much  work  were  you  doing  at  that  time?! 

A.  Unit  work  and  membership  work  and  I  was| 
also  on  the  disciplinary  committee. 

Q.  You  were  a  member  of  the  disciplinary  committee,  atj 
what  time?  ! 

A.  From  sometime  in  1936  up  to  1939. 

Q.  So  that  you  had  three  functions  at  this  time  in  1936 ;! 
is  that  right? 


I 
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A.  Yes. 

•  ••••••••* 

118  Q.  When  did  the  inenihership  work  coininence? 

A.  Sometime  in  19,‘>6. 

Q.  Do  you  recall  api)roximately  when  in  that  year? 

A.  As  I  stated  previously,  I  worked  into  that  kind  of 
gradually  from  early  in  I  do  not  recall  the  exact  date 
when  I  was  called  in  and  told  to  function  steadily. 

Q.  When  you  say,  worked  into  it  gradually,  Mr.  Kimple, 
what  do  you  have  reference  to 
A.  I  would  assist  Ida  Miller. 

Q.  How  did  that  come  about  ? 

A.  I  volunteered;  I  offered  to  give  her  transportation 
and  help  her  with  the  work. 

Q.  Was  she  a  member  of  the  unit  J-9? 

A.  She  was  not. 

Q.  Where  did  you  meet  her  ? 

119  A.  I  don’t  recall  where  T  first  met  Ida  Miller;  I 
had  known  her  for  a  long  time. 

Q.  Do  you  recall  what  year  you  met  her? 

A.  Xot  definitely;  it  was  early  in  the  ‘lO’.*?,  I  think. 
iQ.  Do  you  recall  the  place  where  you  met  her? 

A.  Xo,  I  don’t  for  sure. 

Q.  X^ow,  how  long  were  you  helping  her  prior  to  the  time 
you  became  an  assistant  to  the  rnember.'^hip  director? 

A.  I  don’t  recall  for  sure;  I  assume  it  would  bo  at  least 
two  or  three  months. 

.Q.  When  did  you  become  an  assistant  ? 

A.  I  do  not  recall  the  exact  date. 

Q.  Do  you  recall  approximately? 

A.  Xo,  sir. 

Q.  Mliat  were  your  functions  when  you  became  the  as¬ 
sistant  ? 

A.  I  took  over  the  membership  records  and  arranged  the 
membership  records,  the  individual’s  cards  into  sections 
and  unit.s,  arranged  for  the  transfers;  I  assisted  in  the 
semi-annual  dues  check-up  and  assisted  in  the  annual  regi.s- 
tration  and  the  making  out  of  new  cards  from  the  registra- 
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tion  blanks  and  the  making  out  of  the  new  membership 
books. 

Q.  Who  was  the  assistant  prior  to  your  becoming  the 
assistant? 

A.  I  do  not  believe  there  was  one. 

Q.  Ida  Miller  did  all  of  the  work  by  herself? 

A.  That  is  my  opinion. 

Q.  MTien  you  say  you  took  over  the  membership  records, 
what  precisely  does  that  mean  ? 

A.  The  filing  cards  were  in  suitcases  and  I  was  given  the 
suitcases  with  the  records  in  it. 

Q.  You  were  given  the  suitcase  by  Ida  Miller? 

A.  No. 

Q.  MTio  were  you  given  it  by? 

A.  Dr.  Tashjian. 

Q.  The  disciplinary  chairman? 

A.  Yes,  sir. 

Q.  What  did  these  filing  cards  contain  ? 

A.  The  information  about  each  Communist  Party  mem¬ 
ber. 

Q.  Well,  what  information  did  it  contain? 

A.  His  real  name,  his  party  name,  if  he  had  one,  his 
address,  when  he  joined  the  Communist  Party,  his  Com¬ 
munist  Party  book  number,  where  he  was  employed,  what 
union  he  belonged  to,  if  he  was  unemployed,  and 
120  if  he  belonged  to  the  unemployed  mass  organization; 

if  he  belonged  to  any  other  mass  organization ;  if  he 
was  a  functionary  in  any  or  all  of  these  organizations,  and 
if  he  had  any  Communist  Party  schooling  and  there  was 
one  year,  they  wanted  to  know  how  many  children  he  had. 
That  is  the  basic  answers  that  were  on  the  card. 

Q.  When  did  you  receive  the  suitcase  ? 

A.  Sometime  in  1936,  late. 

Q.  While  you  were  assistant  to  the  membership  director  ? 

A.  Yes,  sir. 

Q.  Mr.  Kimple,  how  long  after  you  became  the  assistant 
to  the  membership  director,  was  this  suitcase  transferred 
over  to  you? 
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I  A.  Oh,  after  I  became  the  juisistant,  I  took  it  almost 
right  away. 

Q.  Were  those  the  only  file  cards  of  members  of  the 
Communist  Partv  in  this  vicinitv? 

A.  Would  you  give  me  that  again,  please. 

Q.  Were  the  filing  cards  contained  within  the  suit  case, 
the  entire  number  of  filing  cards  concerning  Communist 
Partv  members  in  this  vicinitv  ? 

'  A.  To  the  best  of  my  knowledge,  it  was. 

Q.  How  many  cards  were  in  that  suitcase ! 

A.  I  believe  it  was  somewhere  in  the  neighborhood  of 
about  750. 

0.  750  cards  ? 

A.  Yes,  sir. 

121  Q.  And,  what  territory  did  that  include;  do  you 
know  ? 

A.  What  is  known  as  the  Los  Angeles  County  Section. 

I  Q.  Was  there  a  filing  card  for  each  member  in  Los 
Angeles  County? 

A.  In  1936, 1  am  not  sure. 

Q.  And.  there  might  have  b(‘en  some  ni(‘nibers  who  did 
not  have  filing  cards ;  is  that  correct  ? 

A.  No,  I  just  don’t  know. 

!  Q.  Was  this — can  you  describe  what  kind  of  card  this 
filing  card  was;  can  you  give  me  the  measurements  of  it? 

A.  What  I  call,  3x5,  and  that  is  fairly  close,  about  post¬ 
card  size. 

Q.  Did  it  have  any  printing  on  it  ? 

A.  Xo,  sir ;  only  the  typing  that  we  put  on  it. 

Q.  Did  you  type  any  of  those  cards  ? 

A.  Xo,  sir. 

i  Q.  ^Vhen  you  say  we,  who  do  you  refer  to? 

A.  The  Communist  Party. 

Q.  'Who  in  the  Communist  Party,  do  you  know  ? 

A.  Well,  Ida  Miller  was  doing  it  prior  to  the  time  that 
I  took  over. 

Q.  Did  you  see  her  do  the  typing  ? 

A.  Some  of  it. 
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Q.  You  saw  some  of  the  cards  being  typed  by  Ida  Miller?  j 
A.  Yes.  I 

Q.  How  long  prior  to  your  becoming  the  assistant,  did  | 
you  see  that  ?  I 

A.  During  that  period  that  I  spoke  of  while  I  was  work-  i 
ing  into  the  job? 

Q.  The  two  or  three  months  prior  to  your  obtaining  that  | 
position? 

A.  That  is  right.  ! 

Q.  IrMiere  did  you  see  her  do  the  typing?  ! 

A.  I  saw  her  do  it  at  her  home  and  I  also  saw  her  at  the  ! 
party  office. 

Q.  'Where  was  the  party  office  ?  j 

A.  On  South  Spring  Street,  224.  | 

Q.  How  long  had  that  been  a  party  office,  do  you  know?  ! 
A.  Oh,  several  years  I  don't  know  the  exact  number.  | 
Q.  How  many  times  had  you  gone  done  to  the  office  prior  j 
to  your  becoming  the  assistant  membership  director? 

A.  Oh,  innumerable  times.  j 

122  Q.  Did  you  go  there  during  the  day?  | 

A.  Yes,  sir.  | 

Q.  And,  when  you  went  to  her  home,  -was  that  in  the  day-  i 
time  or  the  evening?  | 

A.  Both.  I 

Q.  Well,  about  how  often  did  you  go  over  to  her  house  | 
prior  to  your  attaining  this  position ? 

A.  I  would  go  to  her  house  to  pick  her  up  frequently;  j 
mavbe  once  or  twice  a  week. 

Q.  Was  there  anyone  else  present  at  that  time? 

A.  Well,  her  husband  was  there  frequently;  her  daughter 
was  there,  and  there  would  be  other  people  around. 

Q.  Do  you  know  what  other  people  would  be  around  ? 

A.  Oh,  I  would  see  one  or  two  of  the  fur  workers  present 
once  or  twice;  I  have  seen  Ruth  Lyons  there  two  or  three 
times,  and  two  or  three  other  of  the  women  Communist 
Partv  members  I  have  seen  there. 

Q.  Do  you  recall  their  names  ? 

A.  Not  right  now. 

Q.  Were  they  in  your  unit? 


A.  No. 

Q.  How  did  you  know  that  tlioy  were  Communist  Party 
members  ? 

A.  Because  they  were  working  on  Communist  Party 
membership  records  and  all  Communist  Party  members 
were  permitted  to  do  that. 

Q.  Did  someone  that  you  know  set  down  that  order  that 
Communist  Party  memhers  were  to  work  on  those  cards? 

A.  I  don’t  know  for  sure  where  that  order  came  from;  it 
was  a  directive  from  above. 

Q.  When  were  you  first  made  cognizant  of  that  particular 
order? 

A.  Along  about  that  time. 

Q.  Was  there  any  particular  reason  why  that  was  made 
knowTi  to  vou  ? 

A.  Surelv. 

Q.  And,  what  was  that! 

A.  For  securitv  reasons. 

Q.  Had  you  brought  anybody  over  to  Ida  Miller’s  house 
who  was  not  a  member  of  the  party  ? 

A.  No,  sir. 

i  Q.  Now,  what  happened  to  the  application  cards  of  the 
prospective  members  of  the  party  do  you  know  what  hap¬ 
pened  to  those! 

A.  Thev  were  .sent  to  San  Francisco. 

•> 

123  Q.  And,  were  they  ever  returned? 

A.  Not  that  I  know  of. 

Q.  Then,  did  you  ever  see  any  application  cards  ? 

A.  Yes,  I  have  seen  many  application  cards. 

Q.  Did  you  see  any  application  cards  other  than  the 
time  you  were  unit  organizer  of  J-fi  and  J-D? 

A.  Yes,  sir. 

!  Q.  And,  when  did  you  have  occasion  to  see  those  ? 

I  A.  I  have  seen  application  cards  every  year  that  I  was 
in  the  Communist  Party. 

Q.  MTien  you  joined  the  Communist  Party  in  1928,  did 
you  see  any  application  cards  other  than  yours  ! 

A.  Yes,  sir. 
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Q.  ^Vhen  was  the  occasion  of  your  seeing  those  other 
cards? 

A.  Well,  the  Communist  Party  was  carrying  on  a  recruit¬ 
ing  campaign,  and  the  application  cards  would  be  turned 
in  to  the  unit. 

Q.  And,  did  each  member  of  the  unit  see  the  application 
card? 

A.  If  they  were  looking,  yes. 

Q.  Was  the  application  card  only  turned  in  during  a 
meeting? 

A.  Well,  I  wouldn't  say,  only,  but  that  was  routine. 

Q.  Xow,  as  I  understand  it,  and  I  may  be  w’rong,  the  meet¬ 
ing  would  take  place  in  an  individual’s  home  and  the  mem¬ 
bers  would  be  seated  around  in  one  of  the  rooms  and  the 
prospective  member  would  come  in  and  give  his  application 
card,  and  when  a  prospective  member  came  in,  who  did  he 
give  his  application  card  to! 

A.  My  error,  sir ;  you  are  wrong. 

Q.  Will  you  correct  me,  please,  if  I  am  repetitious? 

Q.  The  Communist  Party  member  w'ould  present  an 
application  card  to  a  prospective  member  outside  of  the 
unit,  and  request  that  he  fill  it  in ;  if  he  was  willing  to  do  so, 
he  would  so  do,  and  then  the  Communist  Party  member 
soliciting  his  or  her  membership  would  bring  that  applica¬ 
tion  card  back  to  the  unit  and  submit  it  for  acceptance. 

Q.  And,  how  w’as  that  done ! 

A.  Just  that  w’ay. 

Q.  That  submission  for  acceptance,  was  it  done  orally 
or  just  how  w’as  it  done? 

A.  Yes,  he  would — a  member  would  report  that  he  had 
so  and  so  as  a  ne\v  member,  and  if  the  party  member  wasn’t 
known,  sometimes  another  party  member  would  go  and 
interview  the  prospective  member,  or  if  the  person  bring¬ 
ing  the  new  Communist  Party  member  in,  was  known  to 
be  a  particularly  capable  comrade,  his  w’ord  wns  accepted 
and  the  new’  member  w’as  brought  in. 

124  Q.  There  w’ere  occasions  then,  were  there  not,  Mr. 

Kimple,  w’hen  an  application  card  wras  submitted  to 
some  prospective  member  outside  of  the  meeting,  w’here  he 


would  list  his  name  on  the  card  and  that  card  was  then  sub¬ 
mitted  for  acceptance  to  the  iceneral  group;  is  that  correct? 

A.  That  is  correct,  I  think. 

Q.  There  were  outside  people  accepted  into  the  Commu¬ 
nist  Party  whose  names  you  did  not  know  for  an  actuality; 
is  that  true,  Mr.  Kimple? 

'  A.  Yes,  I  think  I  would  follow  your  question;  yes,  they 
practically  all  admitted  for  membership,  I  didn't  know 
before  thev  came  in. 

Q.  Then,  is  it  a  fair  statement,  Mr.  Kimple,  to  say  that 
you  did  not  know  their  real  names  ? 

A.  It  so  stated  on  the  application  in  the  book  whether  or 
not  it  was  their  real  name  or  party  name. 

Q.  And,  was  their  real  name  listed  in  each  instance  on 
each  card  ? 

A.  Not  every  occasion,  no. 

Q.  You,  as  a  matter  of  fact,  don’t  know  in  how  many 
instances,  the  real  name  was  used;  isn’t  that  true? 

A.  Well,  literally  that  is  true;  I  couldn’t  tell  you  exactly 
how  many  cases,  but  I  know  from  the  records  as  listed. 

Q.  But  as  a  matter  of  fact,  your  real  name  was  not  used 
on  the  application  card ;  isn’t  that  a  fact? 

A.  Yes. 

Q.  AVTien  you  say  the  file  cards  then  in  the  suitcase,  Mr. 
iCimple,  contained  the  party’s  real  name,  that  is  merely  a 
conclusion  on  your  part ;  isn’t  it? 

A.  I  presume,  according  to  law,  yon  would  say  that  was 
a  conclusion  on  my  part — legal  terms. 

!  Q.  This  filing  card  contained  a  list  of  information  and 
on  the  list  of  information  was  a  blank  following  tlie  party’s 
real  name ;  isn’t  that  correct  ? 

A.  I  don’t  quite  follow  that  que.stion. 

Q.  You  say  the  filing  card  contained  a  member’s  real 
name;  now,  we  have  established  the  fact  that  you  did  not 
know,  or  did  not  know  for  a  certainty,  what  the  party’s  real 
name  was;  there  were  occasions  when  you  did  not  know. 
Now  how  was  that  listed  on  that  filing  card? 

A.  R.N.  and  P.N. ;  real  name  and  party  name. 
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Q.  Now,  do  you  have  an  independent  recollection,  Mr. 
Kimple,  as  to  how  many  cards  contained  something  after 
R.N.  and  how  many  did  not  ? 

A.  No,  sir;  I  do  not. 

Q.  Were  there  some  in  which  a  blank  space  followed  R.N.? 

A.  Yes. 

125  Q.  Do  you  know  approximately  how  many  cases 
that  occurred  in? 

A.  No,  sir. 

Q.  Were  there  any  blank  spaces  following  any  other  of 
the  items  listed  on  the  cards,  in  some  instances  ? 

A.  I  believe  there  is  just  a  little  misunderstanding  here 
about  those  cards.  The  cards  were  blank,  and  there  were 
no  printed  questions  with  answers  behind  them.  That  was 
on  the  registration  cards,  but  on  the  filing  cards  was  just 
the  answers;  for  example,  if  a  person  was  not  a  member 
of  a  trade  union,  why,  they  didn’t  put  the  member  of  the 
trade  union,  then  leave  the  line  blank,  they  didn’t  put  any¬ 
thing  on  it ;  but  if  he  was  a  member  of  the  trade  union,  the 
union  was  put  in. 

Q.  Who  had  these  registration  cards? 

A.  The  membership  department. 

Q.  The  membership  department  to  which  you  had  ac¬ 
cess  to? 

A.  The  registration  cards  came  to  the  membership  de¬ 
partment  from  the  membership  department  in  San  Fran¬ 
cisco  ;  they  were  filled  out  and  then  returned. 

Q.  To  where? 

A.  San  Francisco. 

Q.  San  Francisco  sent  to  Los  Angeles,  registration  cards 
to  be  filled  out,  and  after  they  were  completed,  they  were 
returned  to  San  Francisco  ? 

A.  They  were  copied  on  the  3''x5''  filing  cards  and  then 
returned  to  San  Francisco. 

Q.  But  the  filing  card  in  each  instance,  contained  the 
information  contained  on  the  registration  card? 

A.  Yes,  sir. 

Q.  Did  you  copy  the  filing  card  from  the  registration 
card? 
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A.  Very  few  of  them,  I  don’t  type. 

Q.  Were  these  750  cards  whicli  were  turned  over  to  you, 
completed  prior  to  the  time  that  you  became  an  assistant? 

A.  Yes,  sir. 

Q.  Then,  how  do  you  know,  Mr.  Kimple,  that  the  infor¬ 
mation  on  a  registration  card  was  transcribed  on  the  filing 
card  prior  to  the  time  that  you  became  the  assistant  ? 

A.  I  am  sorry,  sir,  but  I  was  referring  to  the  time  after 
I  became  assistant. 

Q.  Well,  we  are  talking  now,  Mr.  Kimple,  about  the  750 
cards  which  were  turned  over  to  you  ? 

A.  O.K. 

Q.  Now,  insofar  as  those  cards  were  concerned,  you  do 
not  know,  do  you,  whether  the  cards  contained  the  infor¬ 
mation  on  the  regi.stration  card,  as  a  matter  of  fact  ? 

A.  No,  sir;  I  do  not  know  that. 

126  Q.  Now,  what  did  you  do  with  this  suitcase,  Mr. 

Kimple  ? 

A.  I  turned  it  back  to  the  membership  department  of  the 
Communist  Partv. 

«r 

Q.  How  long  did  you  have  it? 

A.  From  1936  to  19.39. 

Q.  In  1939,  you  turned  these  filing  cards  in  that  suit  case 
back  to  the  membership  department! 

A.  Yes,  sir. 

Q.  Was  that  San  Francisco? 

A.  No,  sir. 

Q.  There  was  a  membership  department  in  Los  Angeles? 

A.  Yes,  sir. 

Q.  AVho  did  you  turn  those  back  to? 

A.  I  turned  them  into  (’Inra  Stevens,  if  1  nmiember  cor¬ 
rectly:  she  was  to  give  them  to  Hebm  Ganlner. 

Q.  Who  was  Helen  Stevens? 

Q.  She  was  Dr.  Tashjian’s  ex-wife  and  sort  of  the  office 
girl  in  the  Communist  Party  headquarters. 

Q.  Is  there  any  particular  reason  why  you  did  not  de¬ 
liver  them  personally  to  Helen  Gardner? 

A.  If  there  was,  I  don't  know  what  it  was. 

Q.  When  in  1939,  did  you  return  those? 


A.  I  think  that  was  along  about  August  or  September. 

Q.  From  1936  to  1939,  were  those  filing  cards  in  your  ■ 
possession  at  all  times  1  I 

A.  Practically. 

Q.  When  you  say,  practically,  were  they  out  of  your  I 
possession  at  anytime  ?  | 

A.  Over  night  once  or  twice,  when  we  were  working  at  | 
Ida  Miller’s  house  or  Helen  Gardner’s  house,  I  would  have  | 
left  them  there. 

Q.  Then,  at  the  time  they  were  not  in  your  possession,  ! 
they  were  in  Ida  Miller’s  possession  ? 

A.  Or  Helen  Gardners.  I 

Q.  Or  in  Helen  Gardener’s  possession ;  is  that  correct  ?  | 

A.  That  is  correct.  | 

Q.  You,  then  never  took  the  filing  cards  to  the  police  | 
department? 

A.  Beg  pardon. 

Q.  You  never  took  the  filing  cards  to  the  Los  Angeles  j 
Police  Department?  ! 

A.  No,  sir.  I 

127  Q.  Did  you  copy  anything  off  of  the  filing  cards?  | 
A.  For  the  Police  Department  ?  ! 

Q.  Yes?  I 

A.  Yes,  sir. 

Q.  ^Vhat  did  you  copy? 

A.  Everything.  | 

Q.  In  other  words,  you  turned  in  the  750  duplicate  cards  i 
to  the  Police  Department  ?  | 

A.  I  turned  in  copies  of  the  750  cards,  yes,  sir.  • 

Q.  From  1936  to  1939,  how  many  additional  cards  did  ; 
you  make  out  ?  I 

A.  Adding  up — somewhere  in  the  neighborhood  of  five  or  I 
six  thousand.  I 

Q.  From  1936  to  1939,  you  prepared  five  or  six  thousand  I 
additional  cards  ?  i 

A.  I  copied  five  or  six  thousand  cards  and  turned  them  I 
into  the  Police  Department.  | 

Q.  At  the  time  you  got  the  suitcase,  there  were  750  cards  i 
in  it ;  is  that  correct  ?  | 


A.  That  is  correct. 

Q.  From  1936  to  1939,  there  were  an  additional  several 
thousand  cards ! 

A.  Yes,  sir. 

Q.  And,  who  typed  the  information  from  tlie  rei^istration 
card  on  to  the  filing  card  T 

A.  Clara  Osvald,  Ida  Miller,  Helen  Gardner,  Ruth  Ryan, 
and  they  would  hrinjr  in  one  or  two  of  the  Yonnir  (’ommu- 
nist  League  girls  to  assist  at  the  time  of  registration;  it 
was  all  done  under  my  direction. 

Q.  When  did  this  increase  in  party  mernhership  attain 
that  considerable  proportion? 

i  A.  In  19.37,  appro-ximately  12fK)  members  were  registered  : 
in  1938,  approximately  ISOO  members  were  regist(*red  and 
in  19.39,  approximately  2S00  members  were  registiTed. 

Q.  The  registration  included  the  memlx^rs  up  to  that 
time;  is  that  correct? 

I  A.  There  were  repetitions  in  this,  if  that  is  what  you 
mean. 

Q.  Each  year,  a  registration  card  was  made  ? 

A.  Yes,  sir. 

Q.  And  each  year  the  registration  card  n*p(‘at(‘d  tlie  in¬ 
formation  as  to  when  the  member  joined  the  parly,  and 
w’hat  his  book  number  was,  and  where  he  was  employed? 

A.  Yes,  sir. 

•  ••••••••• 

128  Q.  As  this  assistant  membership  director,  you  ar- 
i  ranged  new  cards  into  units,  I  believe;  is  that  what 
you  testified  to? 

A.  I  think  that  what  you  mean  is  correct,  if  I  get  you 
correct;  when  the  new  member  joined  and  was  assigned 
to  a  unit,  I  would  put  his  card  in  that  unit. 

1  Q.  And,  you,  as  part  of  your  duties  as  assistant  mem¬ 
bership  director,  arranged  to  transfer  members? 

,  A.  I  did  not  arrange  for  transfer  of  members;  I  merely 
got  a  notice  of  the  transfer  and  I  arranged  the  records 
accordingly. 
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129  Q.  How  did  you  arrange  the  records  accordingly? 

A.  Well,  if  a  person  transferred  from,  say.  Unit 
M-4,  Belvedere  Section,  to  Unit  A-6  in  the  Down  Town 
Section,  I  would  transfer  the  card. 

Q.  You  would  put  down  the  new  unit  number  on  the 
card ;  is  that  it  ? 

A.  Xo,  I  don’t  believe  I  put  the  unit  number  on  the  card; 
just  put  it  in  the  group  from  that  unit. 

Q.  I  see,  and  who  handled  the  new  books  that  were  being 
issued? 

A.  They  went  through  my  hands  on  a  couple  of  occasions, 
if  that  is  what  you  mean,  handling  them. 

Q.  Where  did  they  come  from  ? 

A.  San  Francisco. 

Q.  And,  they  were  mailed  to  you  ? 

A.  Xo,  sir. 

Q.  Who  were  they  mailed  to  ? 

A.  They  were  brought  to  the  membership  department 
ilowntown,  1  believe,  usually  by  courier. 

Q.  And,  how  did  you  get  access  to  them? 

They  were  given  to  me,  put  into  my  keeping. 

Q.  Who  gave  them  to  you? 

A.  Ida  Miller  and  Helen  Gardner. 

Q.  For  what  purpose  were  they  given  to  you? 

A.  I  had  to  take  care  of  the  mechanics  of  getting  the 
new  books  made  out  and  distributed. 

Q.  Then,  you  handled  each  of  the  new  membership  books 
that  were  sent  down  from  San  Francisco;  is  that  right? 

A.  Yes. 

Q.  What  would  you  make  out  on  these  books  ? 

A.  What  would  1  make  out  on  them — I  didn’t  make  any¬ 
thing  out. 

Q.  What  did  you  do  with  them  ? 

A.  I  had  to  take  a  group  of  registration  blanks  and  old 
membership  books  to  the  person  designated  to  make  out  the 
new  books;  leave  sufficient  new  books  for  the  number  of 
registration  cards,  and  then  return  at  a  later  date,  pick  up 
the  made-out  books  which  the  person  with  whom  I  had  left 


them,  had  completed,  and  arrange  the  new  books  in  bundles 
and  arrange  to  have  them  sent  back  to  the  unit. 

Q.  You  did  not  make  out  these  new  books? 

A.  Xo,  sir. 

I  Q.  You  were  merely  a  transmitter  of  the  books;  is  that 
the  idea! 

A.  I  guess  that  word  fits. 

«••••••••• 

131  Q.  With  what  frequency  would  you  say,  Mr. 

Kimple,  that  you  attended  each  unit  in  the  collec¬ 
tion  of  these  dues? 

A.  There  was  no  pattern  which  you  could  set  for  that: 
the  dues  secretary  had  a  list  of  the  names  of  every  member 
on  the  unit,  and  whenever  one  of  these  units  fell  down  in 
their  dues  sales,  we  would  call  on  them  and  tr\’  to  get  their 
dues  payments  up. 

Q.  Did  you  have  occasion  to  visit  these  units  only  when 
the  dues  collection  was  behind  the  normal  collection? 

A.  That  was  the  main  reason  that  we  had  for  dropping 
in  on  the  various  units;  however,  1  have  visited  one  or  two 
once  on  registration. 

Q.  This  was  subsecjuent  to  19.36? 

A.  Yes,  during  19.37, 19.38  and  19.39. 

Q.  You  visited  various  units  in  connection  with  your 
registration  work  ? 

A.  Yes,  sir. 

Q.  And,  what  was  the  purpose  of  those  visits? 

A.  That  was  as  a  delegate  from  the  membership  (lej)art- 
ment  to  assist  the  units  in  the  registration;  that  was  done 
during  the  registration  period. 

Q.When  was  that? 

A.  Usually  in  December  and  January. 

Q.  Prior  to  1937,  Mr.  Kimple,  you  did  not  have  occasion 
to  visit  these  various  units  in  the  registration  capacity;  is 
that  correct? 

A.  Prior  to  19.37,  no,  sir;  I  did  not. 

Q.  As  accompanist  of  Mrs.  Osvald,  in  her  capacity  as  a 
County  collector  of  dues,  did  you  have  occasion  to  visit 
every  unit  in  Los  Angeles  County  ? 


A.  No,  sir;  1  can’t  say  that  I  ever  visited  every  unit  in 
Los  Angeles  County. 

132  Q.  Were  you  an  assistant  to  the  Los  Angeles 
County  membership  director  in  1939  ? 

A.  Yes,  sir. 

Q.  And,  you  handled  the  membership  cards  during  each 
of  those  years  ? 

A.  During  1936, 1937, 1938  and  1939,  yes,  sir. 

Q.  And,  I  believe  your  testimony  was,  in  1939  there  were 
several  thousand  cards ;  is  that  correct? 

A.  The  registration  for  1939  as  I  recall  had  2800. 

Q.  And  you  had  a  card  for  each  one  of  these  members  as 
far  as  vou  know  ? 

A.  Yes,  sir. 

Q.  In  1936,  there  were  750  cards  ? 

A.  That  is  my  recollection,  about  the  number  that  was 
turned  over  to  me. 

Q.  And,  in  1937,  how  many  cards  were  there  ? 

A.  I  believe  it  was  about  1200. 

Q.  Do  you  have  a  specific  recollection,  Mr.  Kimple,  as  to 
which  card  you  saw  in  which  year,  insofar  as  a  particular 
person  is  concerned  ? 

A.  I  recall  a  few  of  them. 

Q.  Now,  you  testified  that  Mr.  Larsson  was  a  member  of 
the  Communist  Party  in  1936,  did  you  not  ? 

A.  I  do  not  recall  saying  that  I  knew  he  was  a  member 
in  ’36 ;  I  recall  saying  he  was  a  member  in  ’37  and  ’38. 

Q.  Are  tlios(‘  the  only  years  you  recall  saying? 

A.  Right  now,  that  is  what  I  recall. 

133  Q.  Do  you  have  an  independent  recollection,  Mr. 
Kimple,  of  seeing  Mr.  Larsson’s  cards  in  1937  ? 

A.  Yes. 

Q.  I  am  sorry  if  I  asked  this  question  before ;  it  skipped 
my  mind  as  to  how  many  cards  there  were  in  1937 ;  do  you 
recall  ? 

A.  Yes,  in  1937, 1  believe  there  was  about  1200. 

Q.  1200  cards  ? 

A.  Yes. 


Q.  Do  vou  recall  the  names  on  each  one  of  those  1200 
cards  ? 

A.  No,  sir. 

Q.  May  I  ask  you  then,  Mr.  Kiinple,  how  you  have  an 
independent  recollection  of  seeing  Mr.  Larsson’s  card  in 
1937  ? 

:  Q.  Because  he  was  a  well  known  character  around  Com¬ 
munist  Party  ii«‘a(hiuart**rs.  active  in  the  Worker's  Alliance 
and  the  unemployed  movement,  and  those  j)e()j)le  whom  you 
know  best  are  the  ones  whose  names  you  remember  seeing 
on  the  cards. 

Q.  And,  that  is  how  you  have  an  independent  recollec¬ 
tion  as  to  the  vear  that  vou  saw  Mr.  Larsson’s  card  ? 

•  « 

A.  Yes,  sir. 

Q.  Did  you  ever  speak  with  Mr.  Larsson? 

A.  I  don’t  recall  anything  more  than  just  saying  hello 
as  vou  would  to  all  the  Communist  Partv  members. 

«  Ar 

Q.  When  you  say  he  was  active  in  the  Worker’s  Alliance, 
for  example;  what  do  you  have  ref<*rence  to? 

A.  Ilis  name  was  one  of  the  ones  that  was  known  among 
the  leadership  of  the  Communist  Party  as  being  an  active 
member  in  the  Worker’s  Alliance,  and  was  also  active  in  the 
sale  of  literature;  now  that  is  my  recollection;  those  are 
the  two  things  that  stand  out  in  my  memory. 

Q.  What  y<‘ar  was  Mr.  Larsson  active  in  the  Worker’s 
Alliance  T 

A.  As  I  recall  that,  the  Worker’s  Alliance  was  listed  as, 
as  a  mass  organization  organization  on  those  registration 
cards  in  1937  and  1938. 


134  Q.  Do  you  recall  that  while  you  were  holding  an 
official  capacity  in  the  Communist  Party  meetings, 
that  Mr.  Larsson’s  name  was  mentioned  as  a  participant 
in  the  Worker’s  Alliance ;  is  that  correct  ? 

A.  That  is  my  memory,  yes. 

Q.  Did  you  attempt  to  memorize  the  information  on  each 
one  of  these  1200  cards? 
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A.  No,  sir. 

Q.  But,  you  have  an  independent  recollection,  Mr.  Kimple, 
that  on  one  of  these  1200  cards,  that  you  saw  and  had  access 
to,  you  saw  Mr.  Larsson's  name  wdth  the  information  that 
he  was  a  member  of  the  Worker’s  Alliance  ? 

A.  Yes,  sir. 

Q.  Do  you  have  that  independent  recollection,  Mr.  Kim¬ 
ple,  as  to  the  contents  of  the  card,  or  as  to  the  information 
that  was  discussed  at  the  meetings? 

A.  No,  I  remember  that  that  information  was  on  the 
cards. 

Q.  Well,  now,  what  cards  are  you  referring  to? 

A.  The  same  ones  that  we  have  been  talking  about  all 
day  here;  the  3x5  filing  cards  made  out  from  the  annual 
registration. 

Q.  Was  there  more  than  one  card? 

A.  Beg  pardon. 

Q.  Was  there  more  than  one  card? 

A.  There  was  one  card  for  each  year. 

Q.  And,  you  have  an  independent  recollection  that  in 
the  years  1937  and  193S,  that  Mr.  Larsson’s  card  contained 
that  information? 

A.  That  is  the  recollection  that  is  in  my  mind  right  now; 
yes,  sir. 

Q.  Out  of  the  1200  cards,  Mr.  Kimple,  how  many 
135  cards  do  you  have  an  independent  recollection  of  as 
to  the  names  listed  and  the  membership  of  that 
particular  member? 

A.  I  don’t  know ;  I  have  never  sat  down  and  figured  that ; 
if  I  were  asked,  I  believe  I  could  do  probably  200  or  250 
from  memory  and  I  could  do  a  great  deal  more  than  that, 
if  the  names  were  mentioned  to  me  and  I  would  recall  them. 

Q.  How  many  times  a  week,  Mr.  Kimple,  did  you  look 
over  these  cards  ? 

A.  I  was  working  with  those  cards  four  or  five  days  a 
week. 

Q.  The  same  card  over  and  over  again? 

A.  The  same  group  of  cards. 


:u 


Q.  Well,  what  were  you  doing  with  any  one  individual 
card  four  or  five  times  a  week  ? 

I  A.  I  did  not  mean  to  portray  the  information  that  I  was 
dealing  with  one  card  four  or  five  times  a  week.  I  under¬ 
stood  your  question  to  be,  was  I  going  through  these  cards, 
and  I  was;  sometimes  it  would  be  with  one  section  of  the 
Communist  Party:  .‘iometimes  with  another,  and  there  was 
no  one  card  that  I  was  working  with  all  of  the  time. 

I  Q.  Well,  how  often  did  you  have  occasion  to  use  any  one 
card  of  the  1200? 

A.  I  couldn't  answer  that  question ;  I  don't  know. 

Q.  Well,  what  did  you  have  to  use  the  cards  for,  Mr. 
Kim  pie? 

A.  Well,  I  had  to  compile  li.sts  of  fractions,  for  example, 
and  I  would  have  to  go  through  the  whole  number  of  cards, 
check  each  one  and  to  see  whether  or  not  thev  belonged  to 
that  fraction,  and  copy  those  names  and  if  there  were  trans¬ 
fers,  then  I  had  to  take  care  of  them. 

Q.  How  often  wore  you  composing  fractions? 

A.  Each  year  I  composed  the  majority  of  the  fractions 
and  whenever  it  was  requested  of  me. 

Q.  Then,  other  than  the  time  that  you  were  re<|uested  to 
compose  them,  you  had  occasion  to  use  the  cards  once  a 
year  for  the  composing  of  the  fractions? 
i  A.  For  the  composing  of  the  fractions,  yes. 

Q.  Incidentally,  who  would  request  you  to  comjmse  frac¬ 
tions? 

A.  The  fraction  secretary,  or  Mr.  Olsen,  the  head  of  the 
fraction,  all  the  fractions. 

Q.  Who  was  the  fraction  secretary? 

!  A.  Mr.  Olsen;  pardon  me,  Mr.  O’Shanskey,  is  his  real 
name ;  Olsen  is  his  party  name. 

Q.  What  is  a  fraction? 

I  A.  A  fraction  is  all  of  the  Communist  Party  members 
who  are  employed  in  one  given  industry,  or  all  who  speak 
one  language,  or  all  who  are  members  of  one  organi¬ 
zation. 

Q.  And,  other  than  composing  fractions,  upon 
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what  other  occasions  did  you  have  to  use  any  particular  | 
card  ?  i 

A.  That  is  about  the  onlv  reasons  that  I  recall  ri^ht  now  i 

.  o  I 

why  I  handled  the  cards,  along  with  all  the  other  things  ; 
that  I  have  said.  i 

Q.  I  don't  want  to  be  repetitious,  Mr.  Kimple;  you  used  | 
these  cards  to  compose  fractions;  you  used  these  cards  | 
when  you  copied  information  on  another  card  for  the  Police  i 
Department ;  you  used  these  cards  to  make  out  registration  i 
cards;  were  you  using  the  cards  when  you  transposed  the  | 
information  on  the  registration  card  to  the  file  card  ?  i 

A.  That  is  correct.  ! 

Q.  The  transferring  of  the  information  on  the  registra-  ! 
tion  card  was  done  how  many  times  a  year  ?  ! 

A.  Once. 

Q.  Once  a  year.  The  copies  of  the  information  on  the  | 
filing  card  for  the  Police  Department,  was  done  how  many  ^ 
times  a  year?  I 

A.  Once.  i 

Q.  The  composing  of  the  fraction,  was  done  how  many  j 
times  a  year  ?  I 

A.  That  depended  upon  how  many  requests  I  had.  i 

Q.  Well,  let’s  take  1937,  Mr.  Kimple  ?  | 

A.  I  do  not  know;  I  don’t  remember  how  many  times  j 
I  was  requested.  i 

Q.  Was  it  more  than  twice?  I 

A.  Yes ;  I  think  it  was.  j 

Q.  Do  you  have  a  recollection  of  that  fact  at  this  time?  | 
A.  No,  I  don’t  have  an  independent  recollection  right 
now,  but  I  know  that  from  the  number  of  times  that  I  was  j 
working  with  those  cards,  it  was  more  than  twice.  I 

Q.  In  composing  fractions?  i 

A.  Yes.  I 

Q.  You  don’t  know  how  many  times  it  was  ?  | 

A.  No,  I  don’t.  I 

Q.  The  registration  card  you  looked  at,  and  transposed  | 
on  to  the  filing  card  the  latter  part  of  the  year;  is  that  ! 
correct?  | 

A.  No,  I  would  say  that  was  the  first  part  of  the  year.  I 


Q.  When  was  the  registration  of  the  members  taken ! 

A.  Usually  in  December. 

* 

Q.  And,  you  transposed  the  information  on  the  iK*xt 
January? 

A.  Yes. 

137  Q.  The  information  submitted  to  the  Police  De- 
!  partment  was  transcrib«*d  to  another  card,  wlienever 
the  new  card  came  in,  or  whenever  you  finished  the  old 
card;  is  that  correct  ? 

A.  After  all  of  the  rush  work  of  transferring  from  the 
registration  cards  into  the  .'kx')  filing  cards  was  ovtu*.  then 
I  would  make  the  copy  for  the  Police  Department  which 
was  a  running  afTair. 

Q.  You  didn't  use  the  same  card  for  that  purj)ose  for  the 
Los  Angeles  Police  Dej^artment  more  than  once  though; 
isn’t  that  correct  ? 

A.  Each  year  I  only  used  it  once,  yes. 
i  Q.  So,  then,  Mr.  Kimple,  in  11)37,  when  you  had  1200 
cards,  you  saw  the  card  once  for  registration  }>urposes, 
once  for  the  police  data  and  you  don’t  recall  how  many 
times  you  saw  it  for  composing  fractions  ? 

A.  That  is  correct. 

Q.  Do  you  recall  Mr.  Kimple,  wliether  you  composed 
fractions  fewer  times  than  0,  for  exann)le,  during  a  given 
year,  1937? 

A.  I  believe  in  the  neighborhood  of  six  to  ten  times 
would  be  pretty  accurate. 

i  Q.  You  then  recall  that  you  composed  fractions  at  least 
6  but  you  don’t  think  it  was  more  than  10  times  in  1937? 

A.  That  would  be  a  good  estimation. 

Q.  Then,  the  most  you  could  have  seen  any  one  of  these 
cards,  Mr.  Kimple,  would  have  been  12  times  a  year? 

A.  No. 

Q.  You  saw  it  more  than  12  times? 

A.  Very  likely. 

Q.  If  there  were  no  transfers  from  any  units,  would  you 
have  seen  any  one  of  the.se  cards  more  than  12  times  in 
any  year? 

A.  It  is  quite  likely,  yes. 
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Q.  For  what  purpose? 

Q.  I  would  be  getting  requests  from  the  membership  de¬ 
partment  for  information  from  the  cards.  I  would  get,  oh, 
a  half  dozen  to  25  in  a  week. 

a***##*### 

138  Q.  Where  was  the  membership  department  located, 
Mr.  Kimple? 

A.  rsually  Party  headquarters. 

Who  were  you  getting  the  requests  from  ? 

A.  From  Ida  Miller  and  Helen  Gardner. 

Q.  And,  you  were  getting  a  half  a  dozen  to  25  requests 
from  these  peoi)le  each  week? 

A.  It  varied  in  numbers,  yes. 

Q.  What  information  did  they  desire  from  these  cards? 
A.  Thev  would  ask  me  for  whatever  information  there 
was  about  a  certain  person,  and  I  would  give  them  what 
was  on  the  card.  What  they  were  for,  I  don't  know. 

Q.  Was  this  done  over  the  telephone  ? 

A.  No. 

Q.  How  were  the  requests  submitted  to  you? 

A.  In  writing. 

Q.  Through  the  mail? 

A.  No,  sir. 

Q.  If  you  had  occasion  to  see  them,  they  would  give  you 
a  piece  of  paper  saying,  we  want  the  information  on  the 
pertaining  to  so  and  so  ? 

A.  Basically,  yes. 

139  Q.  How  does  it  differ  from  what  I  said  ? 

A.  Well,  what  is  on  the  card  for  so  and  so;  how 
many  metal  workers  are  there — there  were  no  set  pattern 
of  request.  Whatever  they  wanted  to  know,  that  is  what 
they  wrote  down. 

Q.  And,  how  did  you  give  them  the  information  ? 

A.  In  writing. 

Q.  The  next  time  you  saw  them,  you  gave  them  the  in- 
mation? 

A.  Yes. 

Q.  These  requests  occurred  each  week  all  through  the 
year,  Mr.  Kimple? 
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A.  Practically. 

Q.  In  1936,  you  saw  Ida  Miller  each  and  every  week; 
is  that  correct? 

A.  Well,  mia:htv  close  to  it. 

Q.  Do  you  recall  any  particular  week  when  you  did  not 
see  her? 

A.  No,  I  don’t. 

•  ••••••••• 

,141  Q.  Now,  my  question  to  you  was,  at  that  time 
that  you  attended  those  other  unit  meetiiijjs,  did  you 
know  for  an  absolute  certainty  and  without  doubt  whether 
the  meetings  were  open  or  clo.<ed  ? 

A.  There  was  absolutely  no  doubt  in  mv  mind  but  that 

•  ♦ 

they  were  closed  meetings. 

Q.  And,  you  knew  that  at  that  time,  beyond  a  reasonable 
doubt — I  mean,  with  an  absolute  certainty? 

A.  There  was  no  doubt  in  mv  mind. 

m 

Q.  I  see,  when  did  you  leave  the  (’ommunist  Party,  Mr. 
Kimple? 

A.  1939. 

'  Q.  And,  what  was  the  occasion  of  your  leaving  the  Com¬ 
munist  Party? 

A.  By  request. 

Q.  ^V^lo  requested  it? 

A.  Paul  Cline. 

145  Q.  Who  was  Paul  Cline? 

A.  lie  was  the  County  organizer. 

!  Q.  You  turned  over  all  of  these  filing  card  duplicates  to 
ithe  Police  Department,  did  you  not,  from  19.36  through 
1939? 

'  A.  I  turned  over  to  Captain  Hynes  all  of  the  co})ies  that 
I  made. 

Q.  Is  that  the  only  documentary"  evidence  which  you 
turned  over  to  him  ? 

A.  No,  I  turned  over  to  him  some  Communist  Party 
membership  books. 

Q.  Were  those  membership  books  returnable  to  San 
Francisco  ? 


39 


A.  No,  sir. 

Q.  They  were  returnable  to  the  individual  members? 

A.  No,  sir ;  I  was  told  to  destroy  them. 

Q.  I  see,  now,  when  were  you  told  to  destroy  the  Com¬ 
munist  Party  membership  books  ? 

A.  When  they  were  given  to  me. 

Q.  And,  who  gave  them  to  you  ? 

Tlial  was  Sam  Cherniak. 

•  ••«*##«** 
Q.  And,  who  was  Mr.  Cherniak? 

A.  Mr.  Cherniak,  was  a  Communist  Party  member  who 
was  considered  a  leading  comrade  and  functioned  with 
the  leadership;  I  do  not  know  of  his  exact  title,  if  he 
had  one. 

Q.  Did  he  have  the  books  in  his  possession  when  he 
turned  them  over  to  you  ? 

A.  Yes,  sir. 

Q.  Were  there  any  books  involving  members  of  your  own 
unit? 

A.  Yes,  sir. 

Q.  And,  you  took  those  books  and  gave  them  to  Captain 
H\Ties  ? 

A.  That  is  correct. 

Q.  How  many  books  did  you  give  to  Captain  Hynes  ? 

A.  I  do  not  know  for  sure ;  I  did  not  count  them. 

Q.  Do  you  know  approximately  how  many  ? 

A.  No,  I  am  not  positive ;  I  don't  know. 

Q.  Do  you  know  what  happened  to  those  books  ? 

A.  No,  sir. 

146  Q.  Did  you  ever  see  those  duplicate  filing  cards 
subsequent  to  the  time  when  you  turned  them  in  to 
Captain  Hynes  ? 

A.  I  do  not  recall  seeing  any  of  those  filing  cards. 

Q.  Since  the  date  you  turned  those  filing  cards  into 
Captain  Hynes,  you  have  never  seen  any  of  them  ? 

A.  I  do  not  recall  seeing  any  of  the  filing  cards. 

Q.  Prior  to  this  hearing,  Mr.  Kimple,  did  you  look  at 
any  exhibits  of  any  kind  to  refresh  your  recollection  in 
this  regard? 
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A.  In  regard  to  this  trial  ? 

Q.  Yes?^ 

A.  Xo,  sir. 

Q.  Do  you  recall  what  time  of  the  year  it  was  in  1939, 
when  you  were  requested  to  leave  the  Party? 

A.  It  was  fall,  August  or  September,  as  I  recall. 

Q.  And,  you  were  still  a  police  officer  at  that  time  ? 

A.  Yes,  sir. 
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UNITED  STATES  DISTRICT  COURT 
i  FOR  THE  DISTRICT  OF  COLUMBIA 

Domingo  Tristan  Martinez,  1039  North  State  Street, 

.  Los  Aiiireles,  California,  Plaintiff, 

V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the  L'nited 
States,  Department  of  Justice,  Washington,  D.  C. 

and 

Arg^tj;:  R.  Mackey,  (’ommissioner  of  Immigration  and 
Naturalization,  Department  of  .Justice,  Washington, 

D.  C.,  Defendants. 

Civil  Action  No.  5492-53 

Complaint  for  Review  of  Deportation  Order  and  for 

Injunctive  Relief 

Domingo  Tristan  Martinez,  by  liis  attorneys,  complain¬ 
ing  of  the  defendant.s,  alleges: 

1.  The  (’ourt  has  jurisdiction  of  this  action  und(*r  D.  (’. 
f’ode,  sections  11-305  and  ll-30(>,  under  2S  V.  S.  ('ode, 
section  1331,  and  under  section  10  of  the  Administrative 
I^rocedure  Act,  00  Stat.  243,  5  V.  S.  ('ode,  section  1009. 
One  of  the  purj>oscs  of  this  action  is  to  enjoin  the  en¬ 
forcement  and  execution  of  an  act  of  (’ongress  for  re- 
jmgnance  to  the  ('onstitution,  said  act  being  a  provision  of 
Section  22  of  the  Internal  Security  Act  of  1950,  amending 
the  Immigration  Act  of  ()ctob(‘r  10,  1918,  which  provision 
lias  been  carried  foru’ard  as  section  241(a)(6)(C)  of  the 
Immigration  and  Nationality  Act,  8  V.  S.  Code,  .section 
1251  (a)  (6)  (( ').  Hence  a  three-judge  court  is  required  to 
be  convened  under  28  U.  S.  Code,  sections  2282  and  2284. 

2.  The  plaintiff,  Domingo  Tristan  Martinez,  is  a  native 
and  citizen  of  Mexico.  In  1916,  at  the  age  of  15,  he  entered 
the  Ignited  States  for  permanent  residence,  and  was  so 


admitted.  He  has  at  all  times  thereafter  resided  | 
2  in  the  United  States.  He  is  married  to  a  native-born  j 
citizen  of  the  United  States,  is  the  father  of  three  i 
native-born  citizens  of  the  United  States,  and  the  grand-  | 
father  of  another.  One  of  his  sons  is  a  member  of  the  j 
United  States  Marine  Corps  and  a  wounded  veteran  of  | 
the  war  in  Korea.  Plaintiff  supports  himself,  his  wife,  I 
daughter,  and  granddaughter  by  operating  a  tortilla  route.  ' 

I 

.3.  The  defendant  Herbert  Brownell,  Jr.  is  the  Attorney  j 
General  of  the  United  States.  The  defendant  Argyle  R.  | 
Mackev  is  the  Commissioner  of  Immigration  and  Naturali-  ' 
zation  of  the  United  States.  The  defendants  are  in  charge  I 
of  the  administration  of  the  statutes  of  the  United  States  I 
relating  to  the  deportation  of  certain  classes  of  aliens,  i 
Their  principal  offices  are,  and  they  may  be  found  in,  the  | 
District  of  Columbia.  i 

I 

I 

4.  In  May  lOb.S,  the  defendant  Mackey,  acting  through  | 
one  of  his  subordinates,  a  s})ecial  inquiry  officer,  ordered  | 
that  the  plaintiff  be  deported  from  the  United  States.  On  | 
or  about  September  11,  1953,  the  defendant  Brownell,  | 
acting  through  his  subordinate  agency,  the  Board  of  Im-  j 
migration  Appeals,  affirmed  said  order  of  deportation  by  j 
dismissing  the  jdaintiff's  appeal  therefrom.  Thereby  said  i 
order  of  deportation  became,  and  it  is,  a  final  agency  I 
action  for  which  judicial  re\dew  is  available  under  section  i 
10  of  the  Administrative  Procedure  Act.  Thereafter,  ! 
plaintiff  moved  that  the  proceedings  be  reopened  in  order  I 
that  he  might  petition  for  discretionary^  relief  under  sec-  ; 
tion  244  of  the  Innnigration  and  Nationality  Act,  On  I 
November  12,  1953,  this  motion  was  denied  by  the  defend-  I 
ant  Brownell,  acting  through  the  Board  of  Immigration  I 
Appeals. 

<.  i 

5.  The  deportation  order  against  the  plaintiff  was  based  j 
on  a  finding  that  the  plaintiff  was  a  voluntary  member  | 
of  the  Communist  Partv  of  the  United  States  during  1937  I 
and  1938,  and  on  the  conclusion  that  thereby  plaintiff  was  j 


4 


required  to  be  deported  under  tlie  aforementioned  amend¬ 
ment  to  the  Immigration  Act  of  191 S,  which  pro- 
3i  vides  for  tiie  deportation  of  any  alien  “who  was  at 
the  time  of  entering  the  United  States,  or  has  been 
at  any  time  tliereafter”  a  member  of  the  ('’ommunist 
Party  of  the  United  States.  No  evidence  was  introduce<l 
in  support  of  the  deportation  order  other  than  evidence 
of  plaintiff’s  alienage,  his  entiy  into  the  I’nitc'd  States, 
and  his  alleged  membership  in  the  years  mentioned  in  the 
Communist  Party  of  tlie  United  States. 

i  6.  During  the  pendency  of  the  administrative  dejKirta- 
tion  proceeding  the  plaintiff  was  admitted  by  <lef<‘ndants 
to  administrative  bail,  and  he  has  l>een  enlarged,  and  still 
is,  under  such  bail. 

I  7.  The  deportation  order  against  plaintiff  and  the  stat¬ 
utory  provision  uinler  which  it  was  issu(‘d,  on  their  face 
and  as  applied,  constitute  a  bill  of  attainder  and  an  ex 
post  facto  law,  and  violate  the  First  .Vmemlment,  the  due 
process  clause  of  the  Fifth  Amendment,  and  the  Sixtli 
Amendment. 

'  8.  The  deportation  order  was  enten*d  witliout  observ¬ 
ance  of  procedure  re<|uired  by  law  ainl  the  Constitution  in 
that  the  hearing  was  conducted  in  violation  of  the  pro¬ 
visions  of  the  Administrative  T*rocedure  .\ct  (‘ssmitial  to  a 
fair  adjudication.  The  special  iurpiiry  officer  who  conducted 
the  hearing  was  not  ajipointed,  qualifieil,  or  assigned  pur¬ 
suant  to  the  provisions  of  section  11  of  that  act;  bis  tenure 
and  salaiy  were  not  protected  from  agency  control  and 
bis  functions  were  not  separated  from  pros(‘cnting  and 
investigating  functions  in  accordance  with  that  act.  Tie 
was  under  the  complete  supervision  and  control  of  the 
defendants  and  of  other  officers  of  defendants  engaged  in 
prosecuting  and  investigating  functions  for  the  Immigra¬ 
tion  and  Naturalization  Service. 

9.  Tlie  refusal  of  defendant  Brownell  to  reopen  the  ad¬ 
ministrative  proceeding  to  allow  plaintiff  to  apply  for 


0 


j 

! 

discretionary  relief  was  arbitrary,  illegal,  and  an  abuse  ofi 

discretion.  I 

! 

10.  The  defendants,  acting  through  a  subordinate  offi-j 
cial,  have  ordered  the  plaintiff  to  surrender  himself  on| 
December  1,  1053,  for  deportation  under  the  aforesaid! 
deportation  order.  Unless  enjoined  by  this  Court,  the  de- 1 
fendants  will  hold  plaintiff  in  custody  on  and  after  Decern- i 
her  1.  19.53,  and  will  deport  him  soon  after  that  date.  | 

i 

4  11.  Plaintiff  is  not  a  .security  risk  and  is  not  en- 1 

gaged  in.  is  not  likely  to  engage  in,  and  has  no  in- ; 
tentioii  of  engaging  in  activities  inimical  to  the  safety  of  ■ 
the  United  States.  | 

12.  Plaintiff  is  imminently  threatened  with  grave  and  i 
irreparable  injury,  for  which  he  has  no  adequate  remedy  ■ 
at  law.  ! 

I 

Wherefore,  Plaintiff  prays  for  a  judgment  (1)  setting  | 
aside  the  order  of  deportation  made  against  plaintiff:  (2)  | 
enjoining  the  defendants  from  deporting  or  attempting  j 
to  deport  the  plaintiff,  from  requiring  him  to  surrender  i 
for  deportation,  from  taking  or  holding  him  in  custody  i 
under  or  in  connection  with  the  deportation  order,  and  | 
from  other\nse  molesting  him;  (3)  awarding  plaintiff  the  i 
costs  of  this  action;  and  (4)  granting  such  other  and  fur-  ! 
ther  relief  as  may  be  appropriate.  Plaintiff  also  prays  j 
for  an  ap])ropriate  temporary  restraining  order  and  for  | 
a  preliminary  injunction  enjoining  the  defendants  as  afore-  j 
said  pending  the  trial  and  disposition  of  this  cause.  ' 

Joseph  Foeer  j 

Joseph  Forer  | 

David  Hein  1 

David  Rein  | 

711  Fourteenth  Street,  N.  W.  j 
Washington,  D.  C.  | 

Attorneys  for  Plaintiff.  \ 


I 
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5  Filed  May  27,  1955 

Answer 

Xow  comes  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  answers  the  complaint  of  plaintiff 
as  follows: 

First  Defense 

Responding  specifically  to  the  numbered  paragraphs  of 
the  complaint  the  defendant  avers: 

1.  The  defendant  is  not  retjuired  to  answer  the  allega¬ 
tions  contained  in  paragraph  1  of  the  complaint. 

2.  Admitted. 


It  is  admitte<l  that  defendant,  Herbert  Brownell.  Jr., 
is  the  Attorney  (Jeneral  of  th(‘  United  States  and  it  is  fur¬ 
ther  admitted  that  defendant.  .Xrgyh*  1?.  Mackey,  was  the 
(’bmrnissioner  of  Immigration  and  Xaturalization  at  the 
time  of  the  filing  by  th<*  plaintiff  of  the  within  cause  of 
action.  It  is  admitted  that  defendant,  Herbert  Brownell, 
Jr.,  is  and  defendant,  Argyle  R.  Mackey  was  in  charge  of 
the  administration  of  the  statutes  of  the  United  States  re¬ 
lating  to  the  dej>ortation  of  aliims.  It  is  further  admitted 
tluit  <iefendant,  Herbert  Brownell,  Jr.  is  and  defendant 
Arg^'le  K.  .Mackev  was  within  the  District  of  Columbia. 

4.  Admitted. 


5.  It  is  admitted  that  the  order  of  dejxu'tation  filed 
against  the  plaintiff  is  based  upon  a  finding  that  the  said 
plaintiff  was  a  voluntary  member  of  the  Communist  Party 
of  the  United  States  during  19,‘17  and  1938,  and  it  is 
further  admitted  that  it  was  thereby  concluded  that 
6  the  jJaintiff  was  subject  to  deportation  under  the 
Act  of  October  Ifi,  1918,  as  amended.  The  cited 
provisions  from  the  Act  of  October  Ifi,  1918.  as  amended, 
as  referred  to  by  plaintiff  in  paragraph  5  of  his  complaint, 
are  conclusions  of  law  and  require  no  answer.  It  is  ad- 


i 

iiiittecl  that  the  evidence  introduced  durinjj  the  administra¬ 
tive  deportation  proceeding?  and  in  support  of  the  ulti¬ 
mate  order  of  deportation  included  proof  of  the  fact  that 
the  plaintiff  was  an  alien,  proof  of  his  entry  into  the 
United  States  and  proof  of  his  membership  in  the  Com¬ 
munist  Partv  of  the  United  States. 

9 

6.  Admitted 

7.  Denied. 

8.  It  is  denied  that  the  order  of  deportation  was  entered 
without  observance  of  the  procedures  required  by  law  and 
the  (Constitution.  It  is  admitted  that  the  Special  Inquiry 
Oflicer  who  presided  over  the  administrative  deportation 
proceedinirs  was  not  appointed  pursuant  to  Section  11  of 
tlie  Administrative  Procedure  Act  but  it  is  denied  that 
tlie  said  allejration  is  material.  It  is  denied  that  the  said 
Sptvial  I  Tupiiry  Officer  who  conducted  the  administrative 
deportation  proceedin<i:s  was  subject  to  anythins:  other 
than  administrative  control  by  representatives  of  the  de¬ 
fendant  and  it  is  further  specifically  averred  that  the  said 
representatives  of  the  defendant  within  the  Immigration 
and  Naturalization  Ser\dce  exercise  no  control  whatsoever 
over  the  Special  Inquiry  Officer  in  connection  with  this 
case,  that  they  issued  no  specific  orders  in  connection  with 
tliis  case  or  its  disposition  and  further  that  it  is  averred 
that  the  said  Special  Inquiry  Officer  who  presided  over 
the  deportation  proceedim?s  in  this  case  was  not  engaged 
in  any  prosecuting  or  investigatory  functions  in  connec¬ 
tion  with  this  case. 

9.  and  10.  Denied. 

11.  The  defendant  is  without  knowledge  upon  which  to 
either  admit  or  deny  the  allegations  of  paragraph  11  and 
therefore  demands  proof  of  the  said  allegations  as  material. 

12.  Denied. 


1^ 
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7  Second  Defense 

For  further  answer  and  as  a  separate  and  complete  de¬ 
fense  to  the  complaint,  the  defendant  avers  that  the  com¬ 
plaint  failed  to  set  forth  a  cause  of  action  upon  which  this 
court  may  grant  relief. 

Third  Defense 

For  further  answer  and  as  a  separate  and  complete 
defense  to  the  complaint,  the  defendant  avers  that  the  ad¬ 
ministrative  deportation  proceedings  have  been  properly 
conducted  pursuant  to  law  and  regulation;  that  there  has 
been  no  arbitrary  or  capricious  detennination  made  any¬ 
where  within  the  said  administrative  proceedings:  that  the 
final  result  is  premised  upon  a  careful  consideration  of  the 
entire  administrative  record  and  the  application  of  the 
appropriate  statutory  laws;  that  there  has  been  a  .judi¬ 
cious  exercise  of  discretion  by  the  administrative  authori¬ 
ties  based  upon  the  entire  record;  that  such  discretion  hav¬ 
ing  been  reasonably  and  properly  exercised  and  such  de¬ 
terminations  having  lK*en  reasonably  and  properly  made 
.should  not  Ik*  disturlK*d  by  this  C’ourt. 

Whekekoke  having  fully  answered  plaintiff’s  complaint, 
the  defendant  demands  jud.gment  together  with  costs  of 
this  action. 


9  Filed  July  18,  1955 

•  ••••••••• 

Motion  for  Summary  Judgment 

Come  now  the  defendants  by  their  attorney,  the  United 
States  Attorney,  and  move  this  (’ourt  for  summary  .judg¬ 
ment  on  the  grounds  that : 

1.  The  complaint  fails  to  state  a  cau.se  of  action  upon 
which  this  Court  may  grant  relief. 
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I 

I 

1 

i 


2.  There  is  not  genuine  issue  of  material  fact  and  th^ 
defendants  are  entitled  to  judgment  as  a  matter  of  law.  | 


Attached  hereto  and  made  a  part  hereof  is  the  certified 
record  of  the  Immigration  and  Naturalization  Service  bear-i 
ing  file  numbers  E-47366,  A2931351,  relating  to  the  plain-| 


tiff. 

i 

] 

10 

Filed  August  15,  1955 

i 

i 

1 

♦  • 

Amendment  to  Complaint 

Plaintiff,  by  his  attorneys,  hereby  amends  bis  complainti 
by  adding  thereto  the  following  paragraph  after  para- 1 
graph  7  of  the  complaint :  I 

7 A.  The  deportation  order  is  invalid  because  the  find- 1 
ing  that  plaintiff  was  a  meml:)er  of  the  Communist  Party; 
was  not  supported  by  substantial,  reasonable  and  proba-l 
t  ive  evidence.  I 


11  Filed  August  19,  1955  i 

*  •  •  •  •  •  *  *  •  *1 
Answer  to  Amendment  to  Complaint 

I 

Now  come  the  defendants  bv  their  attomev,  the  United! 
States  Attorney,  and  answer  the  amendment  to  the  com-i 
plaint  of  the  plaintiff  as  follows:  i 

7A.  The  allegations  of  paragraph  7A  of  the  amendment ! 
to  complaint  are  conclusions  of  law  and  require  no  answer,  i 
If,  however,  answer  be  required,  then  the  said  allegations  I 
are  denied,  and  to  the  contrary  it  is  averred  that  the  order  | 
of  deportation  is  legal  and  valid  and  is  supported  by  rea- 1 
sonable,  substantial  probative  evidence.  | 


I 

I 
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12  Filed  Decenibor  6,  1955 

Findings  of  Fad  and  Conclxisions  of  Law 

This  cause  haviiiir  come  ou  for  hearinir  on  defendant’s 
motion  for  summary  jud"7nent  and  plaintiff’s  op])osition 
thereto,  and  tlie  Court  Indnir  fully  ap]>rised  in  the  premises, 
tlie  Court  makes  the  followinir  findinirs  of  fact  and  con¬ 
clusions  of  law: 

Findings  of  Fact 

1.  Plaintiff  concedes  that  he  is  an  alien. 


2.  Plaintiff  was  accorded  a  hearimr  in  deportation  pro- 
ceeilinjjs  l)y  a  special  inquiry  offic(*r  of  the  Immiirration  and 
Naturalization  Service  under  a  warrant  <>f  arrest  charir- 
inir  him  with  Ix'inir  de|K)rtahle  from  tlie  Unitcxl  States  as 
an  alien  who  had  Ikmui  a  member  of  the  Communist  Party 
of  tile  Cnite<l  States  after  his  entrv  into  tlie  United  States. 


X  Documentary  evidence  and  testimony  relatimr  to 
plaintiff’s  alleired  membership  in  th(‘  (’oinmunist  Party  of 
the  Ignited  States  was  adduced  durinir  the  course  of  tlx* 
aforesaid  administrative  deportation  heariiiir. 


4.  Plantiff  remained  mute  and  refused  to  testify  durinir 
the  course  of  the  entire  a<lministrative  deportation  hear¬ 
ing 


5.  An  order  of  deportation  was  entered  by  the  special 
inquiry’  officer  of  tlie  Tmmiii^ration  ami  Naturalization  Serv¬ 
ice  after  the  conclusion  of  the  aforesaid  deportation  hear- 
injr  and  plaintiff’s  appeal  therefrom  was  di.smi.ssed  by  the 
Board  of  Immiiirration  Appeals. 


13  6.  Plaintiff  thereafter  moved  the  Board  of  Tm- 

nii«rration  Appeals  to  reopen  the  deportation  pro¬ 
ceedings  to  permit  him  to  apply  for  suspension  of  deporta¬ 
tion  and  that  motion  was  denied  by  the  said  Board. 

7.  Plaintiff  concedes  that  the  Supreme  Court  of  the 
United  States  has  held  that  the  statute  under  which  tlie 
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I 


administrative  deportation  proceedings  were  held  is  con-i 

stitutional.  i 

! 

8.  Plaintiff  concedes  that  the  Supreme  Court  of  thd 
United  States  has  held  that  the  procedural  requirements 
of  Sections  5.  7.  8  and  11  of  the  Administrative  Procedure 
Act  of  1946  do  not  obtain  to  deportation  proceedings.  j 


Conclusions  of  Law 


1.  The  record  of  the  administrative  deportation  proceed¬ 

ings  contains  reasonable,  substantial  and  probative  evi-; 
dence  establishing  plaintiff^s  voluntary  membership  in  the| 
Communist  Partv  of  the  United  States.  j 

i 

2.  The  decision  of  the  Board  of  Immigration  Appeals! 

denying  plaintiff’s  motion  to  reopen  the  administrative! 
deportation  proceedings  was  within  the  said  Board’s  stat-| 
utorv  authoritv  and  was  not  an  abuse  of  the  discretion! 
vested  in  that  Board.  I 


3.  The  defendant's  motion  for  summary  judgment  should 
be  granted.  | 


F.  Dickinson  Letts 
Judge 


I 


14  Filed  December  6,  1955 

•  *••••*••  *1 

Order  I 

i 

Upon  the  basis  of  findings  of  fact  and  conclusions  of 
law  entered  by  the  Court  on  the  6th  day  of  Dec.,  1955,  it| 
is  bv  the  Court  this  6th  dav  of  December,  1955,  I 

Ordered  that  defendant’s  motion  for  summary  judgment 
be  and  the  same  is  hereby  granted  and  the  complaint  is 
hereby  dismissed  and  it  is  | 

Further  Ordered  that  since  it  appears  to  the  Court  that! 
defendant  has  no  objection  to  the  plaintiff  perfecting  ani 
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appeal,  the  effect  of  this  order  will  be  stayed  for  thirty 
(30)  days  from  the  date  thereof. 

F.  Dickinson  Letts 
Judge 


I’NITED  STATES  DEPARTMENT  OF  JUSTICE 
IMMIGRATION  AND  NATURALIZATION  SERVICE 

May  7,  1953 

Decision  of  Special  Inquiry  Officer 

File:  E  47  36(>— Los  Anjreles  (A2  931  351) 

In  re:  Doininiro  Martinez-Tristan,  or  Doinimro  Tristan 
Martinez 

In  Deportation  Proceedinjrs 

In  Behalf  of  Kesjwndent :  Mr.  Seymour  Mandel,  Attorney 
at  Law  1151  South  Broadway,  Los  Angeles  15,  Cali¬ 
fornia 

('barges: 

Warrant:  Act  of  1918 — After  (uitry  member  of  (Commu¬ 
nist  Party  of  United  States: 

Lodged:  None 

Application:  None 

Detention  Status:  At  large  under  $1,(X)0.(X)  bond 

Warrant  of  Arrest  Served:  .Januarv  29,  1953 

Discussion:  The  respondent  was  born  on  -\ugust  4, 
1901,  at  Minillas,  Zacatecas,  Mexico,  and  is  a  native  and 
citizen  of  Mexico, 

The  respondent  entered  the  United  States  to  reside  on 
October  25,  1916,  and  a  record  exists  of  his  lawful  admis¬ 
sion  into  the  United  States  for  permanent  residence  at 
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i 

El  Paso,  Texas,  on  April  18,  1918,  as  a  returning  resident! 

alien.  ! 

i 

The  record  relates  that  the  respondent  last  entered  thej 
United  States  at  San  Ysidro,  California,  on  June  22,  1929, | 
after  a  temporary  visit  to  Mexico,  and  apparently  wasi 
admitted  as  a  returning  resident  alien  (Pg.  2,  Ex.  4).  | 

The  respondent  made  two  sworn  statements  before  offi-l 
cers  of  the  Immigration  and  Naturalization  Service,  the! 
first  on  April  7,  1952,  and  the  second  on  September  4,i 
1952,  and  these  statements  have  been  made  Exhibits  4  and 
5  of  the  record  in  this  case.  In  his  first  statement  the| 
respondent  denied  any  affiliation  at  any  time  with  anyl 
subversive  organizations,  insofar  as  the  organizations  re-j 
lated  to  the  Communist  Party  or  any  front  organizations! 
for  the  Communist  Party.  | 

i 

At  the  time  the  respondent  made  a  sworn  statement  be-| 
fore  officers  of  the  Immigration  and  Naturalization  Serv-| 
ice  oTi  Sei)teniber  4,  1952,  he  identified  a  photostatic  copy! 
of  a  receipt  showing  that  one  Domingo  Martinez  had  re-j 
ceived  membership  book  No.  69615  for  District  13  of  the! 
State  of  California  at  IjOs  Angeles,  California,  on  Decern- i 
l>er  3,  1937,  as  a  member  of  the  Industrial  Section  andj 
Upholsterers  XTnit.  The  photostatic  copy  of  this  receipt  | 
was  presented  together  with  a  photostatic  copy  of  a  mem-| 
l>ership  l>ook  in  the  Communist  Party  of  the  United  States! 
of  America,  No.  60615,  for  the  year  1938.  This  book  was| 
issued  to  Domingo  Martinez  on  December  3,  1937,  at  Losj 
.Angeles,  California,  District  No.  13.  showing  him  to  be  a  | 
member  of  the  Upholsterers  Unit  of  the  Industrial  Section! 
of  the  Communist  Party  of  the  United  States.  This  docn-| 
ment  shows  that  membership  dues  were  paid  in  the  Com-| 
munist  Party  of  the  United  States  from  January  through! 
November  of  the  year  1938.  It  has  been  affirmatively! 
established  that  the  jdiotostatic  copy  of  the  membership' 
book  for  the  year  1938  was  issued  to  the  respondent  as  a  I 
member  of  the  Communist  Party  of  the  United  States  andj 
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that  he  filled  out  the  receipt  for  that  book  in  his  own 
handwriting  on  December  3,  1937.  This  is  established  by 
the  testimony  of  the  respondent. 

A  government  witness,  Joe  A.  Silva,  was  presented  who 
testified  that  he,  Mr.  Silva,  was  a  member  of  the  Commu¬ 
nist  Party  of  the  United  States  from  early  in  1936  to  late 
1938  at  Los  Anareles,  California,  and  that  during  that  time 
he  was  a  member  of  the  Industrial  Unit  of  the  Furniture 
Workers  in  downtown  Los  Angeles.  During  the  time  this 
witness  was  a  member  of  the  Communist  Party  of  the 
I’nited  States,  he  attended  meetings  at  times  al>out  ever\* 
two  weeks  and  at  least  once  a  month  and  that  the  meetings 
that  he  attended  were  strictly  restricted  solely  to  members 
of  the  ('ommunist  Party  of  the  United  States. 

'  This  witness  testified  that  he  l>ecame  ac<tuainted  with 
the  respondent  and  knew  him  between  and  during  the  years 
of  1936  and  1938,  becoming  acquainted  wnth  the  respondent 
at  meetings  of  a  union  to  which  both  were  memlx^rs  or  of 
whicli  b<)tli  were  members. 

This  witness  als()  testified  that  lie  saw  the  respondent 
in  attendance  at  between  five  and  seven  meetings  of  the 
Communist  Party  of  the  United  States  in  Los  Angeles, 
California,  those  meetings  being  restricted  solely  to  per¬ 
sons  who  were  members  of  tlie  Communist  Party  of  the 
Ignited  States. 

‘  The  witness  testified  that  the  meetings  of  the  Commu¬ 
nist  Party  of  the  I’nited  States  at  which  the  respondent 
was  in  attendance  were  held  during  the  late  part  of  1937 
or  perhaps  in  1938,  in  either  one  or  the  other  of  those 

vears. 

* 

Considering  all  of  the  evidence*  in  this  case,  it  must  be 
found  that  it  has  been  firmly  established  that  the  respond¬ 
ent  was  a  voluntaiw  member  of  the  Communist  Partv  of 
the  United  States  from  sometime  during  1937  and  at  least 
to  and  including  November  1938.  Accordingly,  it  must  be 
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found  that  the  respondent  is  amenable  to  deportation ' 
under  tlie  Act  of  October  16,  1918,  as  amended,  and  as  | 
continued  in  force  and  effect  by  Section  405(a)  of  the  ' 
Iinmisrration  and  Xationalitv  Act  on  the  charsre  contained ! 

in  the  warrant  of  arrest.  | 

I 

Tlio  ros})ondent  at  the  hearing  accorded  him  on  March  | 
4,  lOo.*!  and  April  21,  19.53,  refused  to  be  sworn  or  testify! 
in  the  proceedinsrs  on  the  crrounds  that  his  testimony  mi^ht  j 
incriminate  him  and  claimed  the  prvilege  under  the  Fifth  I 
Amendment  to  the  Constitution  of  the  United  States.  | 

I 

The  sister  of  the  respondent  was  presented  as  a  witness  j 
an<l  testified  that  to  the  best  of  her  knowdedire  and  belief  i 
the  respondent  is  and  has  been  a  person  of  good  character! 
and  that  to  the  best  of  her  knowied<re  and  belief  she  knew! 

^  I 

nothing  of  any  membership  of  the  respondent  in  the  Com-| 

munist  Partv  of  the  United  States.  I 

•  ! 

The  record  relates  that  the  respondent  is  married  and! 

has  three  children,  the  children  apparently  all  being  adults. j 
The  record  relates  that  he  is  supporting  his  wife  and  a, 
grow'n  daughter  and  her  child,  a  granddaughter.  He  is  eni-| 

])loyed  selling  tortillas.  I 

j 

The  record  also  relates  that  the  son  of  the  respondent; 
is  a  member  of  the  armed  forces  of  the  United  States,  the; 
U.  S.  Marine  Corps,  and  that  he  has  seen  service  in! 
Korea.  The  record  also  relates  that  this  son  is  presently 
hospitalized  due  to  an  injury  he  received  after  his  returnj 
to  the  United  States.  Miiile  the  deepest  sympathy  is  felt! 
for  the  son  of  the  respondent,  as  a  member  of  the  armed; 
forces  of  the  United  States,  the  respondent  in  the  deporta-l 
tion  proceedings  has  elected  not  to  testify  nor  to  make 
application  for  any  discretionary  relief  w’hich  may  be,  or| 
might  have  been,  available  to  him.  It  is  pointed  out  that 
when  the  hearing  w’as  continued  on  March  4,  1953,  the 
attention  of  counsel  for  the  respondent  was  called  to  the 
provisions  of  Section  244  of  the  Immigration  and  Na-| 
tionality  Act.  In  view^  of  the  foregoing,  the  oidy  recourse 
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left  to  this  Service  is  to  order  the  deportation  of  the 
respondent  from  the  United  States, 

The  respondent  has  not  specified  a  country  for  deporta¬ 
tion  in  the  event  he  is  ordered  deported  from  the  United 
States. 

Findings  of  Fact: 

(1)  The  respomlent  is  an  alien,  a  native  and  citizen  of 
Mexico ; 

(2)  The  respondent  was  lawfully  admitted  into  the 
United  States  for  permanent  residence,  as  a  return¬ 
ing  resident  alien,  on  -\pril  IS,  1918,  at  El  Paso, 
Texas ; 

(3)  The  respondent  last  entered  the  United  States  on 
July  22,  1929,  at  San  Ysidro,  California,  and  was 
admitted  as  a  returning  resident  alien; 

(4)  The  respondent  was  voluntarily  a  member  of  the 
('’omniunist  Party  of  the  Tmited  States  at  IjOs 
Angeles,  California,  beginning  at  least  in  1937  and 
continuously  at  least  until  November  1938. 

(’ONCLT'SION  OF  LaW  : 

(1)  Under  the  Act  of  October  16,  1918,  as  amended,  as 
continued  in  force  and  effect  by  Section  40r)(a)  of 
the  Immigration  and  Nationality  Act,  the  respond¬ 
ent  is  subject  to  deportation  on  the  ground  that  he 
has  been  after  entry  a  member  of  the  following 
class  set  forth  in  Section  1  of  said  Act:  An  alien 

i  wlio  was  a  moml)er  of  the  Communist  Party  of  the 
United  States. 

Order:  It  is  ordered  that  the  alien  be  deported  from  the 
United  States  in  the  manner  provided  by  law  on  the  charge 
contained  in  the  warrant  of  arrest. 

John  B.  Bartos 

1  John  B.  Bartos 

1  Spf^cial  Inquiry  Officer 
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U.  S.  DEPARTMENT  OF  JUSTICE 
BOAJID  OF  IMMIGRATION  APPEALS 

September  11,  1953 

Decision 

File:  E-47366 — Los  Angeles  (A-2931351) 

In  re:  Domingo  Martinez-Tristan 
III  Deportation  Proceedings 

In  Behalf  of  Respondent:  Blanch  Freedman,  Esq.,  220 
Broadway,  New  York  38,  N.  Y.  (Heard  July  2,  1953) 

Charges : 

Warrant:  Act  of  1918 — after  entry  member  of  Com¬ 
munist  Party  of  U.  S. 

Lodged:  None 

Appliciition :  None 

Detention  Status:  At  large  under  $1,000  bond 

Warrant  of  Arrest  Served:  January  29,  1953 

This  case  presents  an  appeal  from  the  special  Inquiry 
officer’s  decision  of  May  7,  1953,  directing  the  subject’s 
deportation  from  the  United  States  in  the  manner  provided 
by  law  on  the  charge  contained  in  the  warrant  of  arrest. 

The  facts  of  this  case  have  been  succinctly  set  forth  in 
the  opinion  of  the  special  inquiry  officer  and  there  is  no 
need  to  repeat  them  here.  Suffice  it  to  say  that  the  special 
inquiry  officer’s  decision  is  based  on  a  finding  that  the 
subject  alien  was  a  voluntary  member  of  the  Communist 
Party  of  the  United  States  at  Los  Angeles,  California, 
beginning  at  least  in  1937  continuously  until  at  least  No¬ 
vember  of  1938. 

The  respondent  refused  to  be  sworn  or  testify  in  these 
proceedings  on  the  grounds  that  his  testimony  might  in¬ 
criminate  him  and  claimed  the  privilege  under  the  Fifth 


Amendnient  to  the  Constitution  of  tlie  United  States.  The 
evidence  of  menil>ershi])  consists  of  admissions  made  by 
the  respondent  in  the  course  of  sworn  statements  before 
officers  of  the  Imniiirration  and  Xaturalization  Service 
(E.\s.  4  &  5).  and  the  testimony  of  a  witness  introduced  by 
the  Government,  (’ounsel  contends  that  this  evidence  on 
the  (luestion  of  memlH*rship  in  the  Communist  Party  in 
tins  case  is  neither  reliable  nor  probative  nor  sufficient  on 
which  to  predicate  the  order  of  deportation. 


Counsel  first  cont(‘nds  that  the  statements  made  by  the 
respondent  clearly  showed  that  at  no  time  did  he  believe  or 
know  that  he  was  a  member  of  the  (’ommunist  Party  or 
any  branch  of  it  and,  to  his  knowh'dire,  was  never  a  mem¬ 
ber  of  such  oriranization.  Tin*  facts,  however,  completely 
belie  this  contention  of  counsel.  While  in  the  first  state¬ 
ment  the  respoinhmt  denied  any  afiiliation  at  any  time  with 
any  subversive  oriranizations.  insofar  as  the  organizations 
related  to  the  (’ommunist  Partv,  or  anv  front  oriraniza- 
tions  for  th(‘  (’ommunist  Party,  in  the  course  of  the  second 
statement  he  identifi(‘d  a  photostatic  copy  of  a  receipt  book 
showin.iT  that  he  had  received  membership  book  no.  fiOfilo, 
for  District  l.'i  of  the  Stat(‘  of  (’alifornia  at  Los  Aiiireles, 
oni  DecemlK*r  .*1,  Ifi.ST,  as  a  member  of  the  Industrial  Sec¬ 
tion  T'pliolsterers  Unit.  Tlie  photo.static  coj)y  of  tliis  re¬ 
ceipt  was  presented  to<rether  with  a  pliotostatic  copy  of  the 
membership  book  in  the  Communist  Party  of  tlu*  Uniteil 
States  of  America,  no.  fi0(>15,  for  the  year  lt)38.  This 
book  was  issued  to  the  subject  on  December  3,  1037  at 
Los  An<jfeles,  (’alifornia,  District  Xo.  13,  showimi:  him  to 
beia  member  of  the  upholsterers  unit  of  the  industrial  sec¬ 
tion  of  the  (’ommunist  Party  of  the  United  States.  The 
document  shows  that  membership  dues  were  paid  in  the 
C’ommunist  Party  of  the  United  States  from  January  to 
Xoveml)er  of  1938.  It  has  been  affirmatively  established 
that  the  photostatic  copy  of  the  membership  book  for  the 
year  1938  was  issued  to  the  respondent  as  a  member  of 
the  Communist  Party  of  the  United  States  and  that  he 
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filled  out  the  receipt  for  that  book  in  his  own  handwriting 
on  December  3,  1937,  this  on  the  testimony  of  the  respond¬ 
ent  himself. 

Counsel  next  contends  that  the  testimony  of  the  witness 
introduced  by  the  Government  should  not  be  permitted  to 
ser\’e  as  a  basis  for  the  order  of  deportation.  This  witness 
testified  as  to  his  membership  in  the  Communist  Party  of 
the  United  States  during  the  period  of  the  respondent’s 
membership,  as  to  his  attendance  at  closed  meetings  of 
the  Communist  Party  of  the  United  States  and  to  the 
presence  of  the  respondent  at  such  meetings.  In  connection 
with  the  testimony  of  this  witness,  the  special  inquiry 
officer  had  the  witness  before  him  and  had  an  opportunity 
to  obseiwe  his  conduct  and  demeanor.  He  found  that  his 
testimonv  was  direct  and  credible.  In  assessing  the  credi- 
bility  of  the  witness,  we  are  entitled  to  give  weight  to  the 
judgment  of  the  special  inquiry  officer.  The  testimony  of 
the  witness  against  the  respondent  stands  uncontroverted. 

Finally,  counsel  has  raised  the  usual  questions  as  to  con¬ 
stitutionality  and  due  process.  In  this  respect,  we  have 
exhaustively  examined  the  entire  record  and  find  that  the 
hearing  was  completely  fair.  In  addition,  it  is  so  well  recog¬ 
nized  as  to  obviate  further  discussion  that  the  determina¬ 
tion  of  the  constitutional  questions  is  a  function  restricted 
to  the  judicial  branch  of  the  Government. 

On  the  basis  of  the  foregoing,  we  find  that  the  decision  of 
the  special  inquiry  officer  must  be  affirmed.  Accordingly, 
we  will  dismiss  the  appeal. 

Order  :  It  is  ordered  that  the  appeal  be  and  the  same  is 

herebv  dismissed. 

* 

Thos.  S.  Finucaxe 
Chairman 
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BOAKi)  OF  immk:r.\tion  afpeai^ 

I'NITEI)  STA'n':s  OF  AMFIRICA 
IMMlGR.\TION  AND  NATl’R.\LJZATION  SERMCE 

No.  A-2931351 
In  the  Matter  of 
Deportation  Proceedinijrs  Against 
Domingo  ^^AKT1NEZ-TRISTAN 

Motion  to  Open  Proceedings  and  Petition  to  Stay  Deportation 

and  Affidavit 

Kespondent.  by  his  attorney,  Seymour  Mandel,  Esq., 
hereby  moves  to  reopen  proceedings,  and  petition  for  stay 
of  deportation,  and  alleges: 

I 

Respondent  has  not  removed  from  the  United  States. 

II 

Respondent’s  appeal  from  order  of  the  Service  dated 
May  7,  1953,  directing  respondent’s  deportiition  from  the 
United  States  on  charge  that  after  entry,  lie  has  been  a 
member  of  the  (’omrnunist  I’artv  of  the  Unit(‘d  States  bo- 
ginning  at  least  in  1937  and  continuously  until  at  least 
November  of  1938;  respondent  also  appeals  from  the  con¬ 
firming  order  by  the  Bureau  of  Immigration  Appeals 
dated  Septeml)er  11,  1953  in  the  same  matter. 

III 

Respondent  is  informed  and  believes  that  he  is  eligible 
to  ap)ply  for  discretionary  relief  under  Section  244  of 
the  Immigration  and  Nationality  Act ;  that  proceedings  he 
reopened  in  order  that  evidence  may  be  introduced  in  the 
record  from  which  it  can  be  detennined  that  such  discre¬ 
tionary  relief  should  be  granted  to  respondent. 
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IV 

If  such  proceediiijrs  are  reopened,  respondent  will  intro¬ 
duce  evidence  required  by  the  aforesaid  Section  244  of  the 
Act  and  tlie  reirulation  in  connection  therewith,  which  evi¬ 
dence  is  and  respondent  allepres  the  facts  to  be  as  follows : 

1)  Respondent  lias  been  found  to  be  deportable  under 
the  Iminiirration  and  Nationalitv  Act  in  that  after  entrv 
he  has  been  a  member  of  the  class  set  forth  in  Section  1 
of  said  Act :  an  alien  who  has  been  a  member  of  the  Com¬ 
munist  Party  of  the  United  States; 

2)  Respondent  has  been  physically  present  in  the  United 
States  for  more  than  ten  years  immediately  following  the 
year  193S  and  or  for  a  continuous  period  of  not  less  than 
ten  vears  immediatelv  following  the  commission  of  an  act, 
or  the  assumption  of  a  status,  constituting  a  ground  for 
deportation ; 

.‘1)  That  he  is  not  a  member  of  a  class  of  alien  whose 
deportation  could  not  have  been  suspended  by  reason  of 
Section  19(d)  of  the  Immigration  Act  of  1917  as  amended; 

4)  During  all  of  such  period  respondent  has  been  and 
is  a  person  of  good  moral  character; 

5)  That  respondent  is  a  person  w’hose  deportation  w’ould 
result  in  exceptional  and  extremely  unusual  hardship  to 
the  respondent,  his  w’ife  who  is  a  native  bom  citizen  of  the 
United  States  and  his  three  children ;  one  of  his  sons  is  a 
Marine  recently  returned  from  Korea;  that  said  hardship 
would  also  apply  to  his  three-year  old  granddaughter  who 
presently  lives  wdth  respondent  along  wdth  her  mother, 
who  is  the  daughter  of  respondent,  and  both  of  whom  are 
being  sup])orted  by  respondent;  respondent  further  al¬ 
leges  that  his  wife,  whom  he  is  also  supporting,  is  sutfering 
from  diabetes  and  is  presently  under  medical  care;  and 
that  respondent  has  executed  an  affidavit  setting  forth 
the  facts  in  support  of  this  motion,  w’hich  affidavit  is  being 
filed  herewith; 
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In  connection  with  the  within  motion  to  reopen  proceed¬ 
ings,  oral  ar^inent  is  desired,  and  respondent  respectfully 
reipests  an  opportunity  he  afforded  for  oral  argument  in 
support  of  this  motion  to  reopen  proceedings. 

VI 

This  respondent  fears  that  he  may  he  deported  before 
determination  of  this  motion  and  therefore  petitions  that 
any  deportation  action  pending  may  he  forthwith  stayed. 

Wherefore,  respondent  prays  (1)  that  his  motion  for  re¬ 
opening  of  the  proceedings  he  granted  so  that  he  may 
avail  himself  of  the  provision  for  discretionary  relief  in 
the  ImmigratioTi  and  Nationality  Act;  (2)  that  a  stay  of 
execution  of  the  order  of  deportation  he  granted  until  such 
time  as  the  wnthin  motion  has  been  determined. 

SEYMOrR  ^fANDEL 
!  Seymour  Mandel 

Attorney  for  Respondent 


Affidavit  in  Support  of  Motion  to  Reopen  Proceedings  and  for 

Stay  of  Execution 

State  of  Caufornia  ) 

Countv  of  Los  Angeles  ( 

Domingo  MARTiNEZ-Tristan,  being  first  duly  sworn  de¬ 
poses  and  states: 

That  lie  is  an  alien  .subject  to  deportation  under  order 
of  September  11,  1953; 

That  he  is  informed  and  heliev’es  that  he  is  now  eligible 
for  relief  under  the  pertinent  sections  of  the  Immigration 
and  Nationality  Act; 

That  through  his  attorney,  Seymour  Mandel,  Esq.,  he 
makes  the  accompanying  motion  to  reopen  the  hearings  in 
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the  deportation  proceediiii^s  against  him,  so  that  evidence  | 
may  be  introduced  to  show  that  he  has  been  physically  I 
present  in  the  United  States  for  a  continuous  period  of  I 
more  than  ten  vears  immediately  following  the  facts  con-  i 
stituting  grounds  for  his  deportation;  that  during  all  of  j 
this  period  he  has  been  and  is  a  person  of  good  moral  I 
character;  that  he  is  informed  and  believes  that  he  is  not  | 
a  member  of  a  class  of  aliens  whose  deportation  could  not  I 
have  been  suspended  by  reason  of  Section  19(d)  of  the  I 
Immigration  Act  of  1917  as  amended ;  that  he  is  a  person  j 
whose  deportation  would  result  in  exceptional  and  ex- 1 
tremely  unusual  hardship  to  him,  to  his  wife  and  family  as  I 
set  forth  in  the  motion  accompanying  this  affidavit  in  that  | 
he  supports  his  native  born  American  wife  who  is  suffering  i 
from  diabetes,  along  with  his  daughter  and  infant  grand-  j 
daughter:  that  he  is  a  small  business  man  and  works  veryi 
diligently  in  his  business  of  selling  tortillas  in  order  to  i 
provide  sustenance  for  his  family. 

That  he  asks  that  the  hearings  be  reopened,  without  | 
prejudice  to  any  of  his  rights  under  the  law,  and  that  the  | 
deportation  order  be  set  aside  so  that  he  may  apply  fori 
discretional^’  relief ;  and  that  a  stay  of  execution  of  the  j 
deportation  order  be  granted  until  such  time  as  affiant’s! 
motion  has  been  acted  upon. 

Domingo  Marttnez-Tristan  | 

Domingo  Martinez-Tristan  I 

Subscribed  and  sworn  to  before  me  this  26th  day  of| 

September,  1953.  I 

(seal)  Seymour  Mandel  i 

Notary  Public  in  and  for  said' 

County  and  State  \ 

I 

My  Commission  Expires  March  23,  1956.  i 
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U.  S.  DKrAUTMEXT  OF  JUSTICE 
BOAIID  OF  IMMIGRATION  APPEALS 

Xov.  12,  1953 
Decision 
File:  E-47366 
In  the  Matter  of 

!  Domingo  Martinez-Tristan 

In  Dei*ortation  Procefj)ings 

In  Behalf  of  Respondent: 

Seymour  MandeU  F]s<iuire 

Suite  883  (h-cidental  Life  Building 

1151  South  Broadway 

Los  Angeles  15,  California 

This  case  presents  a  motion  to  reopen  the  proceedings 
in  order  that  the  alien  mav  p(*tition  for  discndionarv  re- 
lief  under  Section  244  of  the  Immigration  Act  of  1952. 

The  motion  seeks  reopening  of  the  hearing  in  order  that 
subject  may  petition  for  suspension  of  <leportation  under 
Section  244  of  the  Immigration  and  Nationality  Act  of 
1952. 

The  ease  first  came  IxTore  us  on  appeal  and  on  Septem¬ 
ber  11.  1953,  appeal  was  dismissed. 

The  rec:ord  indicated  that  subject  was  a  voluntary  mem¬ 
ber  of  the  Communist  Party  of  the  United  States  in  Los 
Angeles,  (’alifornia  lK*ginning  at  least  in  1937  continuously 
until  at  least  November,  1938.  Respondent  refused  to  be 
sworn  or  testify.  The  points  in  objection  as  raised  by 
counsel  were  considered  at  that  time  and  adjudicated.  Al¬ 
though  afforded  an  opportunity  to  do  so,  respondent  did 
not  petition  for  discretionaiy  relief  at  the  time  of  the 
hearing.  As  indicated  lie  declined  to  testify. 
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After  due  consideration  the  Board  has  concluded  to  | 
deny  the  motion  for  reopening  the  hearing  for  the  purpose  I 

indicated  and  also  denjdng  the  request  for  oral  argument.  ! 

i 

Order:  It  is  ordered  that  motion  requesting  reopening  | 
of  the  hearing  for  further  proceedings  for  the  purpose  ! 
indicated,  as  well  as  the  request  for  oral  argument  on  the  i 

motion,  be  and  same  is  hereby  denied.  i 

I 

Thos.  S.  Finucane  I 

Chairman  \ 


I 

i 

I 


I 

i 

i 

i 


DoiiixGO  Tkstjlx  jIastinez,  Appellant, 


Joseph  Foses 
David  REn?- 
^orer  &  Rein 
p{711-14th  St  N.  W. 
''^%'aslungtoii,  D.  C. 

Attorneys  for  Appella/nt 


I 

I 

i 

I 

QUESTIONS  PRESENTED  | 

1.  Whether  it  is  an  abuse  of  administrative  discretion  i 

to  refuse  to  consider  a  meritorious  application  for  suspen-  | 
sion  of  deportation  by  an  alien  of  good  character,  whose  | 
deportation  will  cause  severe  hardship  to  the  alien  and  his  | 
citizen  family,  for  the  reasons  that  the  cause  of  deportation  j 
was  a  brief,  inactive  membership  in  the  Communist  Party  i 
about  eighteen  years  ago,  that  the  alien  elected  not  to  testify  I 
at  the  deportation  hearing,  and  that  the  alien,  desiring  to  | 
contest  dei>ortability,  did  not  apply  for  suspension  during  ; 
the  deportation  hearing.  | 

2.  Whether  the  finding  that  the  alien  was  deportable  as  j 

having  been  a  member  of  the  Communist  Party  was  sup-  | 
])orted  by  adequate  evidence,  necessary  for  deportability,  | 
that  he  knew  that  he  was  a  member  of  the  Communist  Party  ! 
and  that  the  membership  was  more  than  nominal.  I 

! 

3.  Whether  a  deportation  order  must  be  remitted  for  ad-  i 
ministrative  redetermination  when  the  agency,  in  finding  I 
past  membership  in  the  Communist  Party,  failed  to  con-  j 
sider  whether  such  membership  had  been  merely  nominal  I 
and  thus  not  a  cause  of  deportation  under  the  statute  as  | 
construed  by  the  Supreme  Court  subsequent  to  the  ad-  j 
ministrative  determination. 

I 

I 

I 

! 


i 
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IN  THE 


United  Stales  Court  oi  Appeals 

For  the  District  of  Columbia  Circuit 


No.  13,014 


Domingo  Tristan  Martinez,  Appellant, 

V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the 
United  States,  et  al.,  Appellees. 


Appeal  from  the  United  States  District  Coiirt  for  the 

District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTION 

This  is  an  appeal  from  an  order  of  the  District  Court 
granting  appellees’  motion  for  summary  judgment  and 
dismissing  the  complaint  (J.A.  11).  Jurisdiction  below 
arose  under  D.  C.  Code,  11-305  and  11-306;  28  U.S.C.  1331; 
and  section  10  of  the  Administrative  Procedure  Act,  5 
U.S.C.  1009.  Jurisdiction  of  this  Court  is  conferred  by 
28  U.S.C.  1291. 
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STATEMENT  OF  THE  CASE 

I  The  appellant  sued  below  to  enjoin  the  Attorney  Gen¬ 
eral  and  the  ('’oinniissioner  of  Iminifirration  and  Naturaliza¬ 
tion  from  deporting  him  under  a  deportation  order  (J.A.  2). 
The  record  before  the  Immigration  and  Naturalization 
Service  was  made  part  of  the  record  below  (J.A.  8-9)  and 
is  included  in  the  record  on  appeal. 

The  appellant  is  an  alien,  a  native  of  Mexico,  who  was 
admitted  into  the  United  States  for  permanent  residence 
in  1916,  at  the  asre  of  15.  lie  has  since  continuously  re¬ 
sided  in  this  countrv.  He  is  married  to  a  native-born 
citizen  of  the  United  States,  is  the  father  of  three  native- 
born  citizens  of  the  United  States,  and  the  irrandfather  of 
another.  One  of  his  sons  is  a  member  of  the  United  States 
Marine  Corps  and  a  wounded  veteran  of  the  Korean  War. 
Appellant  supports  himself,  his  ailinjr  wife,  dau.srhter,  and 
infant  irranddaujrhter,  by  o^K^ratin."  a  tortilla  route.  (J.A. 
.1,  6,  15,  2.3.) 

Appellant  was  ordered  deported  on  a  findinc:  by  a  spe¬ 
cial  inquiry  officer  that  he  had  been  a  rnemlKm  of  the 
Communist  Party  of  the  United  States  ‘‘from  sometime 
during:  1937  and  at  least  to  and  includinji:  Noveml>er  19.38” 
(.T.A.  14).  He  was  therefore  held  deportable  under  sec*tion 
22  of  the  Internal  Security  Act  of  19.50,  amendinir  the  Im- 
mijrration  Act  of  October  16,  1918.’  The  order  of  the  spe¬ 
cial  inquiry  officer  was  affirmed  on  September  11,  195.3  by 
the  Board  of  Immijrration  Appeals  (J.A.  17). 

The  findin^r  that  appellant  had  been  a  inember  of  the 
(’onmmnist  Party  was  based,  and  affirmed  by  the  Board 
of  Immijrration  Appeals,  on  the  followin'^  evidence.  (1) 

J  This  provision  for  deport.ition  of  aliens  for  past  Coniinunist  Party  mem¬ 
bership  has  been  carried  forward  in  section  241  (a)  (d)  (C,)  of  the  Immigra¬ 
tion  and  Nationality  Act,  8  U.S.C,  1251  fa)  (6)  (C).  The  complaint  challenged 
the  constitutionality  of  the  deportation  provision  and  requested  a  thr<^-judge 
court.  This  issue  is  foreclosed  against  appellant  in  this  Court  by  Galvan  v. 
Pre»s,  347  U.  S.  522,  decided  after  the  complaint  was  file<I. 


In  a  sworn  statement  made  to  officers  of  the  Immigration! 
and  Xaturalization  Service  prior  to  the  commencement  of  I 
the  deportation  proceed iners,  appellant  identified  his  sig- 1 
nature  to  a  receipt  for  a  membership  book  in  the ! 
Upholsterers  Unit  of  the  Industrial  Section  of  the  Com- 1 
munist  Party  in  Los  Angeles.  The  receipt,  and  the  still  | 
attached  membership  book  in  appellant’s  name,  were  in- ! 
t  reduced  in  evidence.  The  receipt  is  dated  December  3,  j 
1937,  and  the  book  bears  dues  stamps  from  January  through  ! 
Xoveml>er  19:^.  (J.A.  13-14,  18-19;  Deportation  Tran-  ! 

script  Ex.  6).  (2)  A  government  witness,  Joe  A.  Silva,  I 

who  had  been  a  member  of  the  Communist  Party  in  the  i 
same  unit  from  early  1936  to  late  1938,  testified  that  he  j 
saw  the  appellant  at  five  to  seven  Party  meetings  during  ' 
late  1937  or  1938.  The  witness  testified  that  these  meet-  j 
ings  were  held  about  every  two  weeks  and  at  least  once  a  I 
month,  and  that  attendance  was  restricted  to  Party  mem-  i 
bers.  (J.A.  14,  19.)  | 

The  decisions  of  the  Special  Inquiry  Officer  and  of  the  | 
Board  of  Immigration  Appeals  do  not  give  an  adequate  ! 
picture  of  the  interviews  with  appellant  prior  to  the  de-  ! 
portation  proceeding  from  which  the  membership  book  and  : 
the  receipt  for  the  book  emerged  as  evidence.  The  ap-  | 
pellant  had  been  interviewed  on  April  7  and  September  j 
4,  1952  by  officers  of  the  Immigration  and  Naturaliza-  | 
tion  Service.  In  these  interviews,  he  admitted  that  he  I 
had  belonged  to  the  Upholsterers  Lmit  of  the  Industrial  j 
Section,  but  stated  that  he  did  not  know  and  had  not  known  j 
that  this  was  a  unit  of  the  Communist  Party.  He  regarded  | 
the  group  as  a  union  “fraction,”  consisting  of  “a  bunch  | 
of  the  workers  that  would  get  together,  form  policies  and  i 
discussions  of  the  union.”  Communists  were  not  men-  | 
tioned  in  meetings  of  the  group.  Any  member  of  the  ! 
Lipholsterers  Union  could  join  the  group.  He  explained  | 
that  he  had  joined  the  group  on  invitation  of  the  business  | 
agent  of  his  union,  whom  “naturallv  we  followed.”  He  | 
left  the  group  when  he  left  the  union.  He  did  not  pay  ! 
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dues,  but  did  contribute  25  cents  at  each  nieetins:  he  at¬ 
tended-  While  he  readilv  identified  his  writins:  on  the 
receipt  for  the  inenibership  book,  he  tlid  not  recall  havins: 
filled  it  out.  If  this  testinionv  is  credited,  it  must  be 
assumed  that  he  did  not  realize  when  he  siirned  for  the 
book  that  it  u’as  a  Communist  Party  membership  l>ook 
and  that  he  did  not  notice  or  appreciate  the  lanjrua.ire 
thereon.  He  stated  that  he  had  never  received  the  mem¬ 
bership  lK)ok.-  This  would  aj>pear  corroboratetl  by  the 
fact  that  the  book  was  produced  at  the  hearinir  from  the 
l>ossession  of  the  Immiirration  and  Naturalization  Service, 
and  that  the  receipt  stub  had  not  been  detached  from 
the  membership  book  (see  Deportation  Transcript  Ex.  6). 

There  is  no  evidence  that  appellant  at  any  time  during 
his  claimed  Communist  Party  membershij>  engaged  in 
unlawful  activity,  advocated  violent  revolution,  propagated 
Communism,  or  did  anything  for  or  in  connection  with 
the  Party  other  than  pay  dues  or  contributions  of  twenty- 
five  cents  a  month  for  a  period  and  attend  some  unit 
meetings  in  which  all  that  was  discussed  were  union 
matters. 

'  The  appellant  refused  to  testify  in  the  deportation 
hearing,  asserting  his  privilege  under  the  Fifth  Amend¬ 
ment  (J.-\.  15).  His  sister  testified  to  his  good  char¬ 
acter  (J.A.  16),  and  he  also  filed  affidavits  executed  by 
his  son,  his  daughter,  and  two  acquaintances,  attesting  to 
his  good  character. 

After  the  dei>ortation  order  was  affirmed  by  the  Board 
of  Immigration  Appeals,  the  appellant  filed  with  the  Board 
a  motion  requesting  that  the  hearing  be  reopened  to  per¬ 
mit  him  to  petition  for  suspension  of  deportation  under 
section  244  of  the  Immigration  and  Nationality  Act,  8 
U.S.C.  1254,  and  offering  to  prove  eligibility  and  good 


2  The  interviews  are  recorded  in  Exhibits  4  and  H  of  the  deportation  hear- 
injfs,  which  are  in  the  record  before  the  Court.  We  print  as  an  .\ppendix  to 
this  brief  excerpts  from  these  Exhibits  to  document  the  paragraph  in  the  text. 
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cause  for  suspension,  including  presence  in  the  United 
States  for  the  required  period,  good  moral  character,  and 
exceptional  and  unusual  hardship  which  deportation  would 
cause  him  and  his  family  (J.A.  20-22).  The  motion  was 
supported  by  appellant’s  affidavit  setting  forth  the  facts 
on  these  matters  (J.A.  22-23).  These  facts  have  already 
been  alluded  to.  They  are  undisputed  and  largely  admitted 
by  appellees,  and  were  essentially  established  in  the  de- 
])ortation  proceeding.  (See  paragraph  2  of  answer,  J.A. 
6,  admitting  paragraph  2  of  complaint,  J.A.  3-4;  and 
also  tJ.A.  15.)  Although  they  would  seem  clearly  to  make 
out  a  case  for  suspension  of  deportation,  on  November  12, 
1953,  the  Board  of  Immigration  Appeals  denied  the  motion 
for  leave  to  petition  for  suspension.  The  sole  reasons 
given  for  the  denial  were  as  follows  (J.A.  24-25) : 

“The  record  indicated  that  subject  was  a  volun¬ 
tary  member  of  the  Communist  Party  of  the  United 
States  in  Los  Angeles,  California  beginning  at  least 
in  1937  continuously  until  at  least  November,  1938. 
Respondent  refused  to  be  sworn  or  testify.  The 
points  in  objection  a'^  raised  by  counsel  were  con¬ 
sidered  at  that  time  and  adjudicated.  Although  af¬ 
forded  an  opportunity  to  do  so,  respondent  did  not 
petition  for  discretionary  relief  at  the  time  of  the 
hearing.  As  indicated  he  declined  to  testify. 

“After  due  consideration  the  Board  has  concluded 
to  deny  the  motion  for  reopening  the  hearing  for  the 
purpose  indicated  and  also  denying  the  request  for 
oral  argument.” 

STATUTES  INVOLVED 

1.  Section  22  of  the  Internal  Security  Act  of  1950,  64 
Stat.  1006,  amended  the  Immigration  Act  of  October  16, 
1918,  to  provide  that  section  1  thereof  read  in  part  as 
follows: 

“That  any  alien  who  is  a  member  of  any  one  of  the 
following  classes  shall  be  excluded  from  admission 
into  the  United  States; 
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(2)  Aliciiii  who.  at  any  time,  shall  be  or  sliall  have  been 
members  of  any  of  the  following  classes: 

•  •  •  •  • 

(c)  Aliens  who  are  members  of  or  affiliated  with 
(i)  the  ComTiuinist  Partv  of  the  United 
States _ ” 

2.  The  same  Section  22  amended  the  1918  Act  to  ])ro- 
vide  that  section  4(a)  thereof  read  in  part  as  follows: 

“Any  alien  who  was  at  the  time  of  entering  the 
United  States,  or  has  been  at  any  time  thereafter, 
'  ...  a  member  of  any  one  of  the  classes  of  aliens  enu¬ 

merated  in  Section  1(2)  of  this  .\ct,  shall  upon  the 
warrant  of  the  Attorney  General,  Ik?  taken  into  cus¬ 
tody  and  deported  in  the  manner  provided  in  the  Im¬ 
migration  Act  of  February’  5,  1917.  The  provisions 
of  this  section  shall  be  applicable  to  the  classes  of 
aliens  mentioned  in  this  Act,  irrespective  of  the  time 
of  their  eiitrv  into  the  United  States.” 

m 

,3.  Section  22  of  the  Internal  Security  Act  was  carried 
forward  by  section  241(a)(6)(c)  of  the  Immigration  and 
Nationality  Act  of  1952,  8  U.S.C.  1251(a)(6)(c),  pro¬ 
viding  in  part : 

“Any  alien  in  the  United  States  .  .  .  shall  upon  the 
order  of  the  Attorney  General,  be  deported  who  .  .  . 
is  or  at  any  time  has  been,  after  entry  a  member  of 
the  following  classes  of  aliens:  .  .  .  Aliens  who  are 
members  of  .  .  .  the  Communist  Party  of  the  United 
States.” 

STATEMENT  OF  POINTS 

The  court  below  erred  in  granting  appellees’  motion 
for  summary  judgment  and  in  dismissing  the  complaint. 
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SUMMARY  OF  ARGUMENT 
I. 

A  refusal  to  reopen  a  deportation  case  to  permit  ap¬ 
plication  for  and  consideration  of  suspension  of  deporta¬ 
tion  is  reviewable  for  abuse  of  discretion.  Such  an  abuse 
appears  here. 

The  Attorney  General,  in  exercising:  his  discretion,  must 
make  a  reasonable  judgement  on  factors  relevant  to  whether 
the  alien’s  presence  in  the  United  States  is  hurtful.  He 
should,  in  order  to  carry  out  the  function  of  the  sus¬ 
pension  statute,  consider  the  humanitarian  aspects  of  the 
case,  including:  the  impact  of  the  deportation  on  the  alien 
and  his  family. 

The  record  establishes  that  appellant’s  character  is  ex¬ 
cellent.  There  is  no  claim  that  he  ever  did  anything: 
injurious  to  the  United  States.  His  deportation  would 
be  an  act  of  crueltv  to  himself  and  his  familv  of  American 
citizens.  He  was  an  inactive,  and  in  all  likelihood  un¬ 
witting:,  “member”  of  the  Communist  Party  for  a  brief 
period  about  eigrhteen  years  agro,  before  the  cold  war  and 
the  current  drive  ag:ainst  Communism,  and  before  Party 
membership  was  cause  for  deportation.  No  rational  ground 
appears  for  denying:  suspension. 

The  factors  relied  on  by  the  Board  of  Immigration  Ap¬ 
peals  to  refuse  consideration  of  suspension  included  ap¬ 
pellant’s  past  Party  “membership.”  But  the  statute  per¬ 
mits  suspension  for  persons  deportable  for  Communist 
Party  membership,  and  the  fact  of  deportability  cannot 
justify  a  refusal  to  inquire  whether  all  the  circumstances, 
including:  those  surrounding  the  cause  of  deportation,  war¬ 
rant  suspension.  The  other  factors  relied  on  by  the  Board 
were  that  appellant  chose  not  to  testify  in  the  deporta¬ 
tion  hearing  and  that  he  did  not  apply  for  suspension 
during  the  hearing,  an  action  which  would  have  conceded 
deportability.  These  were  improper  considerations,  rc- 


r 
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.<ort  to  which  punished  appellant  and  his  family  because 
appellant  defended  himself  asjrainst  deportation. 

n. 

I  The  administrative  findins:  of  past  Communist  Party 
membership  is  not  adequately  supported  by  the  evidence. 

A  deportation  onler  must  Ix'  based  upon  reasonable,  sub¬ 
stantial  and  probative  evidence.  The  Sui)reme  Court  has 
held  that  nominal  Party  membership,  or  membership  not 
accompanied  by  an  awareness  that  the  oraranization  op¬ 
erates  as  a  distinct  political  oraranization,  is  not  deportable 
membership.  It  follows  that  the  Service  must  prove  not 
oidy  that  tin*  alien  belonared  to  the  (\)mmunist  Party,  but 
that  he  eniraired  in  activities  as  a  memlH*r  which  took  his 
membership  out  of  the  nominal  class. 

Xo  such  evidence  appears,  and  instead  the  evidence 
affirmatively  indicates  that  appellant  did  not  know  that 
the  ^ronp  was  a  f’ommunist  Party  unit.  Kven  if  he  had 
known  that  such  was  the  case,  he  appears  to  have  con¬ 
sidered  it  as  merely  a  union  caucus,  rather  than  as  a 
distinct  political  organization. 

I  .\foreover,  the  special  incjiiiry  officer  and  the  Board  of 
Immisrration  Appeals  decided  the  c-<ise  on  an  incorrect 
theory.  Since  their  decisions  preceded  the  Supreme 
Court’s  limitations  on  deportable  membership,  they  never 
considered  whether  ai>pellant  had  been  only  a  nominal, 
hnd  hence  non-deportable,  member.  Accordingly,  at  a 
minimum  the  judg^nent  below  must  be  reversed  so  that  the 
case  mav  be  remitted  for  administrative  redetermination 
by  apjdication  of  correct  lepil  standards. 

ARGUMENT 

L  The  Refiisal  to  Entertain  the  Application  for  Suspension  of 
Deportation  Was  an  Abuse  of  Discretion 

We  later  contend  that  the  deportation  order  was  not 
adequately  supported  by  the  evidence.  But  even  if  it 
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were,  the  judgiiient  below  must  be  rev’ersed  because  the  ! 
refusal  of  the  Board  of  Immigration  Appeals  to  enter-  i 
tain  the  application  for  suspension  of  deportation  was  an  | 
abuse  of  discretion.  j 

j 

A  refusal  to  suspend  deportation  is  rev-iewable  for  i 
abuse  of  <liscretion.  Caddeo  v.  McGranery,  92  App.  D.  C.  | 
19.  202  f'*.  2d  807 ;  Melachrdnoa  v.  Brown/dl.  App.  D.  C.,  No.  ! 
12,961,  decided  Feb.  2,  1956;  Mastrnpasqua  v.  Shauphnessj/,  i 
180  F.  2d  999,  1002.  Of.  Lim  Fonq  v.  Brownell,  94  App.  ! 
D.  r.  323,  215  F.  2d  683;  United  States  ex  rel.  Frangoulis  | 
V.  Shnughncssjf,  210  F.  2d  .572,  574;  Scharhtman  v.  Dulles,  | 
225  F.  2d  938  (App.  D.  0.).  A  refusal  to  reopen  a  doporta-  | 
tion  case  to  permit  application  for  and  consideration  of  I 
suspension  of  deportation  is  likewise  reviewable  for  abuse  ' 
of  discretion.  Arakas  v.  Zimmerman,  200  F.  2d  322;  i 
Karadlas  v.  Cross,  82  F.  Supp.  716,  aff’d  177  F.  2d  497;  j 
United  States  ex  rel.  Adel  v.  SJmughnessy,  183  F.  2d  371.  j 
Cf.  United  States  v.  Reid,  110  F.  Supp.  200.  j 

In  the  Arakas  case,  involving  an  application  to  reopen  I 
a  deportation  case  to  permit  application  for  suspension,  i 
the  Third  Circuit  stated  (at  324) :  | 

I 

“Under  the  law  the  Board  of  Immigration  Appeals,  | 
acting  for  the  Attorney  General,  had  the  duty  of  | 
exercising  its  discretion  and  deciding  whether  ap-  | 
pellant’s  hearing  should  be  reopened  and  the  order  i 
for  his  deportation  reconsidered.  We  find  that  it  did  i 
this  and  that  its  decision  not  to  reopen  the  hearing  • 
was  ])roperly  biased  upon  suflScient  evidence.”  i 

! 

I 

The  abuse  of  discretion  in  the  present  case  seems  clear.  | 
The  statutory  provisions  for  suspension  of  deportation  ! 
represent  a  Congressional  recognition  of  the  harshness  I 
of  existing  deportation  provisions  and  the  need  to  ameli-  | 
orate  them  in  particular  cases.  The  power  of  deportation  ! 
has  been  justified  against  constitutional  objections  to  its  I 
method  of  exercise  ( such  as  retroactive  application)  on  ' 
the  ground  that  it  does  not  inflict  punishment,  but  merely ! 


represents  the  expulsion  of  aliens  whose  presence  in  the 
country  is  deemed  hurtful.  Bugajrintz  v.  Adams,  228  U.S. 
585,  591.  It  follows  that  the  Attorney  General,  in  exer¬ 
cising  his  discretion  to  suspend  deportation,  must  make 
a  reasonable  judgment  on  factors  relevant  to  whether  the 
alien's  presence  is  hurtful.  He  should,  in  order  to  carry 
out  the  function  of  the  suspension  statute,  consider  the 
humanitarian  aspects  of  the  case,  including  the  imj)act  of 
the  deportation  on  the  alien  and  his  family.  He  is  not 
entitled  to  refuse  to  suspend  deportation  in  order  to 
punish  the  alien. 

All  factors  here  point  to  the  propriety  and  necessity  for 
suspension.  The  appellant  has  lived  in  the  United  States 
for  about  40  years,  including  all  of  his  adult  life.  His 
roots  are  here,  and  he  obviously  is  more  a  product  of  our 
society  than  of  Mexico.  The  reeord  establishes  his  char¬ 
acter  to  be  excellent.  He  is  not  shown  to  have  over  done 
anything  injurious  to  the  United  States.  When  be  “be¬ 
longed''  to  the  Communist  Party,  there  was  no  statute 
for  the  deportation  of  Communist  Party  members.  He 
has  been  ordered  deported  under  a  .statute  enacted  twelve 
years  after  the  deportable  ofTense.  His  deportation  would 
not  only  cause  suffering  to  him,  but  also  to  a  family  of 
American  citizens,  including  his  son,  a  wounded  Marine 
veteran  of  the  Korean  war.  It  might  cause  his  sick  wife, 
his  daughter  and  infant  granddaughter,  all  native-born 
citizens,  to  become  public  charges. 

The  appellant’s  “crime”  is  that  about  eighteen  or 
nineteen  years  ago  he  was,  for  a  brief  period,  an  inactive 
and  probably  unwitting,  “member”  of  the  Communist 
Party,  having  become  so  out  of  an  interest  in  union  affairs. 
There  is  no  room  for  supposition  that  he  was  a  revolu¬ 
tionary  or  even  a  genuine  political  radical.  He  was  a 
“member”  at  the  time  of  the  depression  and  the  New 
Deal,  when  radicalism  and  association  wdth  radicals  were 
not  considered  the  heinous  things  they  seem  to  have  cur¬ 
rently  become,  and  when  there  was  no  cold  war  and  no 


j;:roat  drive  against  Communists  and  Communism.  At  the  j 
time  of  appellant’s  “membership,”  the  Communist  Party  I 

I 

undoubtedly  carried  on  substantial  legitimate  political  I 
activity  in  California.  In  1940,  the  highest  court  of  Cali-  i 
fornia  ruled  that  the  Communist  Party  had  a  right  to  be  ! 
on  the  ballot  in  the  state.  Comynunist  Party  v.  Peclcy  20  Cal.  | 
2d  536.  In  that  same  year,  over  57,000  persons  voted  for  | 
the  Communist  candidates  in  the  1940  California  elections.^  | 
In  1943,  the  Supreme  Court  held  in  Schneidermmi  v.  United  ' 
Stnte.<.  320  U.S.  118  (argued  by  "Wendell  Willkie),  that  the  | 
leading  California  Communist  could  retain  his  citizenship  | 
as  a  person  who,  notwithstanding  his  role  in  the  Commu-  i 
nist  Party,  could  be  “attached  to  the  principles  of  the  | 
(Constitution  of  the  United  States  and  well  disposed  to  the  | 
good  order  and  happiness  of  the  United  States”  (see  at  ' 

121).  j 

The  refusal  to  permit  suspension  of  appellant’s  de-  I 

portation  is  simply  a  cruel  and  punitive  action,  which  i 

cannot  l>e  justified  on  any  rational  ground  or  in  terms  of  ! 

any  genuine  interest  of  our  society.  This  appears  not  ! 

only  from  the  facts,  but  from  the  reasons  assigned  for  the  | 

refusal  by  the  Board  of  Immigration  Appeals  (J.A.  24-  | 

25).  The  first  reason  stated  is:  “The  record  indicated  | 

that  subject  was  a  voluntary  member  of  the  Communist  j 

Party  in  Los  Angeles,  California  beginning  at  least  in  j 

1937  continuously  until  at  least  November,  1938.”  But  i 

the  suspension  of  deportation  statute  permits  suspension  | 

for  persons  ordered  deported  for  past  Communist  mem-  | 

bership,  as  well  as  for  other  reasons.  The  fact  that  such  | 

membership  is  the  ground  of  deportation  cannot  justify  | 

a  refusal  to  inquire  whether  all  the  circumstances,  in-  i 

eluding  the  circumstances  of  membership,  warrant  sus- 1 

pension.  ! 

-  j 

s  Tlie  figure  is  obtained  from  p.  17  of  Brief  for  Petitioner  in  Galvan  v.  | 

Press,  No.  407,  Oct.  Term,  1953,  347  F.S.  522,  which  documents  it  by  stating  | 
that  the  figure  is  on  file  at  the  Office  of  the  Registrar  of  Voters,  Los  Angeles,  I 
California.  ! 
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The  Board  also  stated  in  its  reasons,  “Respondent  re¬ 
fused  to  be  sworn  or  testify."  Its  emphasis  of  this  factor 
is  shown  by  the  fact  that  in  the  same  parasrrapli  it  re¬ 
peated  its  point,  statinir,  “As  indicated  he  declined  to  tes¬ 
tify."  Surely  it  is  not  an  exercise  of  discretion  to  re¬ 
taliate  against  appellant  because  he  took  the  position  that 
the  Immijrration  Service  would  have  to  prove  its  case 
airainst  him  ^\^thout  his  assistance.  Furthermore,  the  ap¬ 
pellant  had  already  iriven  testimony,  in  interviews  prior 
to  the  dei)ortation  proceedinirs,  to  officers  of  the  Tmmisrra- 
tion  and  Naturalization  Service,  which  was  used  as  the 
principal  evidence  for  the  deportation  order. 

I  Finally,  the  Board  made  the  point  that  the  appellant 
“did  not  petition  for  discretionary  relief  at  the  time  of 
the  liearinir."  But,  as  we  have  seen,  the  Board  has  dis¬ 
cretion  to  entertain  sucIj  a  petition  after  the  hearimr. 
Counsel  for  appellant  are  acquainted  with  cases  in  which 
the  Board  has  reopened  dey)ortation  proceedimjs  after 
issuance  of  a  deportation  order  so  as  to  entertain  applica¬ 
tions  for  discretionary  relief. ■*  And  in  Vnifcd  f>fates  v. 
Reid,  no  F.  Supp.  200,  Chief  .Tudife  Laws  returned  a  de¬ 
portation  case  to  the  Tmmiirration  Service  to  consider  a 
circumstance,  raised  for  the  first  time  before  the  District 
Court,  which  went  to  the  propriety  of  ^^rantinir  discretion¬ 
ary  relief.  Moreover,  under  the  statute,  suspension  is  avail¬ 
able  only  to  p<*rsons  who  are  in  fact  deportable.  If  ap¬ 
pellant  had  applied  for  suspension  durinp:  the  deporta¬ 
tion  hearing,  he  would  have  virtually  concede<l  his  de- 
portability.*^  It  is  unreasonable  to  condition  suspension 
on  a  surrender  of  the  rijc^ht  to  contest  deportability. 

*  This  (K'curred,  for  examplo,  in  the  deportation  caw  of  Alick  Smith  Tledgo, 
now  under  reWew  in  this  Court  in  Tledoe  v.  Brotcnell,  No.  13,018.  See  p.  34  of 
the  Joint  Appendix  in  that  case. 

5  The  printed  application  form  for  application  for  suspension  of  deporta¬ 
tion,  supplied  by  the  Immigration  and  Naturalization  Service,  starts  out: 

“I,  . .  an  alien,  believe  that  I  am  in  the  United  States  in 

nolation  of  the  immigration  laws  for  the  following  rea.son(sl  . ” 

Form  1-2.56  A,  Dept,  of  Justice,  I.  &  N.  Service,  Rev.  12-4-52.  A.  copy  of  the 
printed  form  may  been  seen  in  the  Immigration  Service  file  in  the  Hedge 
record  on  appeal. 
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In  sum,  the  Board  erected  technical  and  unsound  bar-1 
riers  to  consideration  of  the  merits  of  a  case  which  cries' 
out  for  favorable  treatment.  The  Board  acted  unjustifi-; 
ably  and  heartlessly,  punishing:  appellant,  his  wife,  chil-i 
(Iren  and  grandchild,  because  appellant  defended  him-| 
self  in  the  deportation  proceeding.  j 

i 

II.  The  Evidence  Does  Not  Support  the  Administrative  Finding  | 
on  Which  Deportation  Was  Ordered,  and  the  Finding  Was^ 
Made  on  an  Improper  Basis 

The  burden  of  proving  that  appellant  had  been  a  mem-i 
her  of  the  Communist  Party,  as  that  term  is  used  in  the| 
statute,  was  on  the  Immigration  Service.  This  burden  wasj 
substantial,  for  section  242(b)(4)  of  the  Immigration  and| 
Nationality  Act,  S  U.S.C.  1252(b)(4)  provides:  | 

“No  decision  of  dei>ortability  shall  be  valid  unless  itj 
is  based  upon  reasonable,  substantial  and  probative; 

evidence.”  I 

i 

Kvidence  which  merely  created  “a  suspicion  of  the  ex-1 
istenee  of  the  fact  to  be  established”  would  not  meet  thisj 
standard.  X.L.E.B.  v.  Columbian  E.  d  S.  Co.,  306  U.S.  292,| 
3(X).  See  also  United  States  v.  Holton,  222  F.  2d  840.  | 

I 

I 

The  Service  had  to  prove  that  appellant  had  been  morej 
than  a  nominal  member  of  the  Communist  Party.  Ih 
Galvan  v.  Press,  ,347  U.S.  522,  the  Court  made  it  clear  thatj 
not  all  persons  who  were  technically  members  of  the 
Party  were  “members”  for  the  purpose  of  the  deportan 
tion  statute.  The  Court  stated  (at  527,  and  see  at  529)1 
that  membership  “may  be  so  nominal  as  to  keep  an  alien 
out  of  the  deportable  class.”  It  held  that  the  statute  didi 
not  apply  to  “aliens  who,  accidentally,  artificially  or  un^ 
consciously  in  appearance  only,  are  found  to  be  member^ 
of  or  affiliated  with  an  organization  of  whose  platfonp 
and  purposes  they  have  no  real  knowledge.”  It  summed 
up  by  stating  (at  528):  “It  is  enough  [for  deportabilityl| 
that  the  alien  joined  the  Party,  aware  that  he  was  joininpf 

i 


I 

t 
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an  organization  known  as  the  Communist  Party  which 
operates  as  a  distinct  and  active  political  organization, 
and  that  he  did  so  of  his  own  free  will.’’ 

The  testimony  of  the  witness  Silva  that  appellant  had 
attended  some  Communist  Partv  unit  meetincrs  obviouslv 
could  not  establish  that  appellant  was  more  than  a  nominal 
member,  or  that  appellant  knew  that  the  group  was  a 
Party  unit.  The  only  other  evidence  to  support  the  de¬ 
portation  order  came  from  the  interviews  with  appellant, 
including  the  identification  of  the  Party  membership  book 
and  receipt.  But  in  these  interviews  it  appears  (a)  that 
if  appellant  is  believed,  he  did  not  know  that  the  unit 
to  which  he  belonged  was  in  fact  the  Communist  Party; 
(b)  that  in  any  event  he  regarded  it  as  no  more  than 
a  union  caucus.  If  the  Service  did  not  believe  appellant, 
nevertheless,  it  is  still  without  proof  that  the  member¬ 
ship  was  more  than  nominal.  It  seems  to  us  that  in 
order  for  the  Service  to  prove  that  a  person  is  more  than 
a  nominal  meml>er,  it  must  prove  not  only  that  the  alien 
had  joined  the  organization,  but  also  that  he  engaged  in 
activities  as  a  member  wbicb  take  the  membership  out  of 
the  nominal  class.  Xo  such  proof  was  offered  in  this  case, 
and  the  evidence  is  to  the  contrary.  The  evidence  tends 
to  negative  a  conclusion  that  the  appellant  knew  of  the 
platform  and  purposes  of  the  organization  or  was  aware 
that  it  operated,  in  the  language  of  Galvan,  “as  a  distinct 
and  active  political  organization.” 

Moreover,  the  special  inquiry  officer  and  the  Board  of 
Immigration  Appeals  considered  the  evidence  on  an  in¬ 
correct  theory.  Their  decisions  preceded  Galvan  v.  Press, 
and  therefore  they  were  unaware  of  the  limitations  placed 
by  that  case  on  deportable  membership.  They  never 
considered  whether  appellant  was  only  a  nominal  mem¬ 
ber,  because  they  did  not  know  that  nominal  members 
were  not  deportable.  At  a  minimum,  therefore,  the  judg- 
7nent  below  sliould  be  reversed  so  that  the  case  may  be 
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remitted  for  administrative  redetermination  by  applica¬ 
tion  of  the  correct  legal  standards.  S.E.C.  v.  Chenery 
Corp.y  318  U.S.  80;  N.L.R.B.  v.  Virginia  Electric  Power 
Co.y  314  U.S.  469;  Democrat  Printing  Co.  v.  F.C.C.,  91  App. 
D.C.  72,  202  F.  2d  298. 

CONCLUSION 

The  judgment  below  should  be  reversed. 

Respectfully  submitted, 

Joseph  Fobeb 
David  Rein 

Forer  &  Rein 
711  14th  St.,  N.  W. 

Washington,  D.  C. 

Attorneys  for  Appellant. 
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APPENDIX  ! 

! 

Excerpts  From  Exhibit  4  in  Deportation  Proceedings — winter-  i 
▼iew  of  Appellant  by  Officers  of  Immigration  and  Naturali-  ! 
zation  Service  on  April  1.  1952  | 

Q.  Now,  since  you  came  to  the  United  States,  are  you  | 
a  member  of  Spanish  American  Alliance,  Upholsterer’s  | 
Union  Local  No.  15,  AF  of  L,  CIO  Furniture  Workers  j 
Local  576,  and  a  Rivoli  Club,  is  that  correct?  A.  Yes. 

Q.  Have  you  at  any  time  been  a  member  of  any  other  | 
oriranizations  or  clubs?  A.  Not  that  I  know  of.  | 

Q.  Mr.  Martinez,  referring  back  to  the  original  warning  I 
that  I  gave  you  in  regard  to  perjury,  I  now  ask  you  this  i 

(luestion.  Have  you  at  any  time  been  a  member  of  the  ! 

Communist  Party  or  any  of  its  front  organizations?  A.  | 
Not  as  I  know. 

Q.  Have  you  ever  at  any  time  been  a  member  of  the 
C'ommunist  Party?  A.  No.  | 

*  •  •  •  •  j 

Q.  Have  you  ever  attended  meetings  of  any  of  these  j 
organizjitions  ?  A.  Not  that  I  know  of  ... .  Thev  talk  about  ' 
labor  and  tell  about  ....  j 

Q.  Were  you  at  any  time  ever  issued  a  Communist  Party  j 
book?  A.  No.  *  'I 

Q.  Did  you  at  any  time  ever  pay  dues  to  the  Communist  | 

Party?  A.  No.  I 

\ 

I 

«  •  •  •  •  ! 

j 

Q.  Mr.  Martinez,  did  you  ever  hear  of  the  industrial  I 
section?  A.  Yes.  i 

Q.  Did  you  ever  hear  of  the  Upholsterer’s  Unit?  A.  i 
Industrial  Section — Upholsterer’s  Unit — unit  of  Industrial  I 

Section.  ! 

Q.  L^nit  of  Industrial  Section,  yes, — Furniture  Workers  ! 
Unit,  Industrial  Section,  have  you  ever  heard  of  that?  A.  j 
Yeah,  I  did.  | 

Q.  What  is  that?  What  is  the  Furniture  Workers  Unit  I 

of  the  Industrial  Section?  A.  Well,  it  was  a  bunch  of  ' 

I 

j 

I 

i 

I 

I 

I 

I 


I 

i 


18 


the  workers  that  would  iret  together,  form  policies  and 
discussions  of  the  union. 

Q.  Were  you  a  member  of  that  group  that  got  together 
to  form  ])olicies  to  put  through  the  union?  A.  Yes. 

Q.  How  long  were  you  a  member  of  that  group?  A.  As 
long  as  I  was  in  the  Union. 

Q.  And  how  long  was  that?  A.  A  couple  of  years. 

Q.  About  two  years?  A.  Yes. 

•  •  •  •  • 

Q.  AVho  first  asked  you  to  join  this  grouj) — how  did  you 
become — f  A.  Chait,  he  knows  that  we  were  interested 
in  the  group.  The  men  in  the  shops  and  everyone  said 
well  why  don’t  we  join  an  active  group. 

Q.  Did  you  pay  dues  at  these  meetings?  A.  They  took 
up  collections. 

Q.  How  much  did  you  pay?  A.  Twenty-five  cents. 

Q.  Twenty-five  cents  each  time?  A.  Yes. 

Q.  Were  you  issued  any  receipt  of  any  thing  for  that? 
A.  No. 

Q.  No  receipts — no  stamps  or  anytliing?  A.  No  stamps. 

•  •  •  •  • 

Q.  Now,  you  said  this  group  was  the  Upholsterer’s  Unit 

of  the  Industrial  Section.  Sav  for  instance*  some  of  the 

•> 

other  j>eople  who  belonged  to  the  union  wanted  to  join 
this  group,  how  would  they  go  about  getting  in  it?  A. 
Well,  it  was  open  to  anybody  who  wanted  to  come. 

Q.  Wasn’t  there  anybody — ?  A.  No,  it  was  open  to  any¬ 
body  who  wanted  to  join. 

'Q.  In  order  to  join  did  they  fill  out  an  application?  A. 
No.  Anylx)dy  that  went  up  to  join  had  to  be  an  upholsterer. 
Q.  Was  an  upholsterer?  A.  Yes. 

Q.  Joined  the  union?  A.  Yes,  joined  the  union. 

Q.  When  you  held  these  meetings,  a  person  had  to  be 
an  upholsterer  to  get  in,  is  that  correct?  A.  In  the  union 
— this  is  what  they  told  us. 

Q.  Was  there  somebody  at  the  door  to  keep  the  rest  out? 
A.  No.  We  knew  each  other. 
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Q.  What  years  was  that,  that  you  were  in  with  this' 
group?  A.  That  was  while  I  was  in  furniture  work.  i 
Q.  Approximately  what  years?  A.  1938  or  1939.  | 

*  •  •  •  •  I 

Q.  Is  it  not  true  that  this  group  was  the  Upholsterer ’s| 
Unit  of  the  Industrial  Section  of  the  Communist  Party,  isi 
that  correct?  A.  I  do  not  think  it  is  Communist  Party?  j 
Q.  That’s  what  the  group  was?  A.  I  don’t  know*  if  iti 
was  Communist.  ! 

Q.  It  was  the  Industrial  Section  of  the  Communist  j 
Partv.  was  it  not?  A.  Not  that  I  know.  | 

Q.  Not  that  you  know?  A.  Not  that  I  know*.  I 

Q.  This  group  that  you  mentioned  a  while  ago,  theyl 
issued  YOU  a  hook,  do  vou  recall  getting  that  book?  A.  i 
Industrial  Section?  ! 

Q.  Yes,  they  issued  you  a  book  in  1938,  and  then  theyl 
issued  you  a  book  again  in  1939?  A.  I  only  had  a  union  j 

hook,  that  is  the  only  one.  I 

I 

«  •  «  •  • 

j 

Q.  Did  you  know  any  members  of  this  group  who  were  I 

members  of  the  Communist  Partv  at  that  time?  A.  Ati 

* 

the.se  meetings  they  used  to  talk  about  who  was  Commu-| 

nist  and  who  was  not  Communist.  | 

Q.  What  meetings  were  these?  A.  These  were  the  union! 
meetings.  ! 

Q.  And  who  did  they  call  Communist  at  these  meetings?! 
A.  Hvman  Chait.  ! 

*  ^  I 

Q.  Martinez? — Did  they  ever  call  him  a  Communist?; 
That’s  me — they  used  to  call  my  brother  a  Communist,| 
at  shop.  I 

Q.  That’s  Joe?  A.  Yes,  Joe.  He  was  more  active  than' 
mvself.  I 

»  I 

Q.  Was  he  a  member  of  the  Communist  Party?  A.  I| 
don’t  know.  I 

Q.  Did  he  attend  these  same  meetings  with  you?  A.  Yes.j 

Q.  Do  you  remember  having  these  books,  one  60615  andi 
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the  other  3273.  A.  I  don't  remember.  I  remember  getting 
a  book  from  the  union — no  communist  books. 

Q.  You  wouldn’t  deny  Mr.  ^^artines  that  you  were  a 

member  of  the  Communist  Party?  A.  I  do  deny  because 

•  •> 

T  was  not  a  member — I  was  a  member  of  the  union.  I  was 
going  with  these  fellows  as  a  group. 

Q.  What  did  this  group  call  themselyes — what  made 
them  different  from  the  union  meetings?  A.  Cause  thev’ 
wanted  to — they  were  more  actiye  in  the  business  of  the 
union,  and  that's  why  we  stick  together  so  well. 

•  •  •  •  • 

Q.  Mr.  Martinez,  you  were  in  a  fraction  group  with 
Hyman  Chait  and  you  went  to  these  meetings  of  the 
Furniture  Workers  Fnit  of  the  Industrial  Section.  You 

say  you  don’t  know  whether  that  was  Communist  Party 

•  *  • 

or  not.  Howeyer,  if  that  unit — Industrial  Fnit  is  the 
Furniture  Workers  Fnit  of  the  industrial  faction — if  that 
was  Communist  Party,  then  you  were  part  of  it,  is  that 
correct?  A.  I  was  part  of  that  faction.  I  was  part  of  it 
because  I  wouldn’t  deny  it. 

'  Q.  You  were  j)art  of  it  then?  A.  I  was  part  of  that  fac¬ 
tion  right,  but  they  didn’t  mention  Communists  at  these 
njcetings. 

Q.  But  whateyer  it  was  you  were  part  of  it?  A.  Yes, 
I  was  part  of  it. 

Excerpts  From  Exhibit  5  in  Deportation  Proceedings — Inter¬ 
view  of  Appellant  by  Officers  of  Immigration  and  Naturali¬ 
zation  Service  on  September  4,  1952 

Q.  Mr.  Martinez,  I  now  show  you  photostatic  copy  of 
Communist  Party  of  the  United  States  member.ship  book 
for  19.38  No.  60615  and  Communist  Party  receipt  book  No. 
60615  and  ask  you  if  the  signature  which  appears  thereon 
is  yours?  A.  Yes,  my  writing. 

Q.  The  Communist  Party  receipt  hook  also  shows  State 
of  California  District  1.3,  County  Los  Angeles,  City  Los 
Angeles,  Section  Industrial  Unit  Upholsterers  dated  De- 
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cember  3,  1937.  Mr.  Martinez,  did  you  complete  that  in  | 
your  own  handwriting?  A.  I  filled  it  out,  that’s  my  writ-  | 
in" — I  recognize  my  writing — I  don’t  remember  if  I  filled  j 
it  out  but  it’s  my  writing.  | 

Q.  Did  you  sign  your  name  Domingo  Tristan  Martinez  I 
directly  above  the  1938  Communist  Party  membership  book  | 
and  receipt  for  Communist  Party  membership  book  today  | 
in  the  presence  of  myself  and  Mr.  Prince?  A.  Yes.  j 

Q.  Mr.  Martinez,  is  all  of  the  information  shown  on  this  i 
1938  Communist  Party  membership  book  and  the  Com-  | 
munist  Party  membership  receipt  book  which  you  see  here  i 
on  this  photostatic  copy  the  same  as  what  you  signed  on  | 
the  orisrinal?  A.  I  see  you  jrot  the  photostatic  copy  here  i 
but  T  don’t  remember  signing  that  certificate — signed  I 
other  things  besides  that,  but  that’s  my  writing  which  you  i 
have  there.  I  don’t  remember  seeing  a  book  like  that  or  I 
anything.  In  my  life  I  signed  a  lot  of  things — a  lot  of  ‘ 
papers.  I 

•  •  •  •  • 

Q.  Mr.  Martinez,  are  you  presently  at  this  time  a  mem-  ! 
her  of  the  Communist  Party  of  the  United  States?  A.  No  I 
sir,  I’m  not.  | 

Q.  When  did  you  drop  your  membership  in  the  Com-  I 
munist  Party?  A.  If  you  mean  when  I  was  active  in  any  I 
groups,  approximately  in  1941,  more  or  less. 

Q.  When  did  you  stop  being  active  in  this  particular  | 
group,  this  particular  Communist  Party  group — ^was  that  I 
the  same  time  you  dropped  activity  in  the  Union?  A.  If  I 
you  put  it  that  way — ^why  don’t  you  put  it  in  a  faction  ■ 
group — I  stopped  it  when  I  quit  the  union — I  dropped  I 
out  of  the  union. 

*  •  *  ♦  •  I 

Q.  Mr.  Martinez,  did  you  say  that  Hynie  Chait  was  the  ! 
man  who  first  asked  you  to  attend  these  meetings  and  go  i 
to  school?  A.  Yes.  I 
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'  Q.  Is  he  the  man  who  is  responsible  for  your  joining 
the  Communist  Party?  A.  As  I  say,  he  was  around  this 
grouj) — I  used  to  follow  him.  He  used  to  be  the  leader  so 
naturally  we  followed  him,  . . .  within  the  activities  of  the 
Union — he  used  to  be  the  business  agent,  naturally  we  have 
to  follow  him. 
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QUESTIONS  PRESENTED 

Appellant  is  a  native  and  citizen  of  Mexico  who  w^as  lawfully 
admitted  into  the  United  States  in  191S  for  permanent  resi-  I 
dence.  In  195^3.  after  due  deportation  proceedings  including 
an  appeal  to  the  Board  of  Immigration  Appeals,  he  was  ordered  | 
deported  on  the  ground  that  he  was  a  voluntary  member  of  the 
Communist  Party  of  the  I’nited  States  during  1937  and  1938. 
Appellant  was  represented  by  counsel  during  deportation  pro-  ^ 
ceedings.  anti  refusetl  to  be  sworn  or  to  testify,  claiming  privi¬ 
lege  against  self-incrimination  in  the  face  of  Government  evi-  ■ 
dence  to  the  effect  that:  ( 1 )  Appellant  had  admitted  activity  j 
in  the  Party:  (2)  appellant  had  paid  dues  to  the  Party;  (3)  j 
appellant  had  purchased  Communist  Party  literature;  and  (4)  i 
appellant  had  been  seen  in  attendance  at  closed  Party  meetings,  j 
Appellant's  appeal  to  the  Board  of  Immigration  Appeals  w’as  | 
dismissed,  and  his  motion  to  reopen  the  proceedings  was  denied.  I 

In  the  opinion  of  the  appellee,  the  following  questions  are  | 
presented:  ! 

1.  Whether  denial  of  the  petition  to  reopen  the  proceedings  j 

after  the  Board  of  Immigration  Appeals  had  made  a  decision  i 
constitutes  an  abuse  of  discretion.  j 

2.  Whether  the  finding  that  appellant  is  deportable  on  the  I 

basis  of  membership  in  the  Communist  Party  of  the  United  I 
States  is  based  upon  reasonable,  substantial,  and  probative  | 
evidence.  i 

3.  Whether  Galvan  v.  Press,  decided  subsequent  to  the  de¬ 
portation  proceedings,  requires  agency  redetermination  of  ap¬ 
pellant’s  membership  in  the  Communist  Party  of  the  United  I 
States. 
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?Sintteti  ^tateis  Court  ot  appeals: 

FOR  THE  DISTRICT  OF  COLUMBIA  CIRCUIT 


No.  13014 

Domingo  Tristan  Martinez,  appellant 

V. 

Herbert  Brownell.  Jr.,  et  al.,  appellees 


APPEAL  FKOH  THE  uyiTED  STATES  DISTRICT  COURT  FOR  THE 

DISTRICT  OF  COLUMBIA 


BRIEF  FOB  APPELLEES 


COLTHTEBSTATEICENT  OP  THE  CASE 

Appellant  filed  a  complaint  for  review  and  injunctive  relief 
in  the  trial  court,  and  now  appeals  from  the  granting  of  a  Gov¬ 
ernment  motion  for  summary  judgment. 

Appellant  is  an  alien,  a  native  and  citizen  of  Mexico.  He 
entered  the  United  States  at  El  Paso,  Texas,  on  April  18, 1918, 
for  permanent  residence  as  a  returning  resident  alien,  after  hav¬ 
ing  first  entered  the  United  States  to  reside  on  October  25, 
1916  (J.  A.  12,  13).  On  April  7,  1952,  appellant  made  the 
first  of  two  sworn  statements  before  officers  of  the  Immigra¬ 
tion  and  Naturalization  Service,  denying  any  affiliation  at  any 
time  with  any  subversive  organizations,  insofar  as  the  organ¬ 
izations  related  to  the  Communist  Party  or  any  front  organ¬ 
izations  for  the  Communist  Party  (J.  A.  13).  On  September 
4, 1952,  appellant  made  the  second  sworn  statement  in  which  he 
identified  as  his  the  signature  appearing  on  a  photostatic  copy 
of  a  receipt  showing  that  one  Domingo  Martinez  had  received 
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membership  book  No.  60615  for  District  13  of  the  State  of 
California  at  Los  Angeles,  California,  on  December  3.  1937, 
as  a  member  of  the  Industrial  Section  and  Upholsterers  L’nit  of 
the  Communist  Party  of  the  United  States  (J.  A.  13).  Ap¬ 
pellant  also  admitted  in  his  second  sworn  statement  that  he 
stopped  being  active  in  the  Party  when  he  “quit  the  union.” 
that  he  paid  dues,  that  he  purchased  Communist  literature 
at  Party  meetings,  that  he  attende<l  a  ‘'Communist  Party 
school”  for  about  two  years,  and  that  he  subscribed  or  pur¬ 
chased  “The  Daily  Worker”  for  about  six  months  (Govern¬ 
ment’s  Exhibit  5  at  pages  3. 5 )  ( DHR ) On  January’  29. 1953. 
a  warrant  of  arrest  in  deportation  proceedings  was  issued, 
charging  appellant  with  membership  iir  the  Communist  Party 
of  the  United  States  after  entry. 

On  March  4,  1953,  at  Los  Angeles.  California,  a  deix)rtation 
hearing  was  commenced,  appellant  being  represented  by  coun¬ 
sel.  At  this  time  appellant  refused  to  be  sworn,  claiming  the 
privilege  against  self-incrimination  under  the  provisions  of  the 
Fifth  Amendment  to  the  Constitution  of  the  I'nited  States 
by  counsel.  Thereupon  the  examining  officer  called  William 
H.  Kehrwald,  an  officer  of  the  Immigration  and  Naturalization 
Service,  who  testified  that  he  took  the  aforesaid  two  sworn 
statements  from  appellant  in  1052  (DHR  15, 16). 

The  Government  then  called  Joe  A.  Silva,  who  had  held  the 
offices  of  president,  vice  president,  and  member  of  the  execu¬ 
tive  board  of  the  United  States  Furniture  Workers  of  America 
576  under  the  CIO.  The  witness  testified  that  he  was  a  mem¬ 
ber  of  the  Communist  Party  of  the  United  States  from  early 
ini  1936  to  late  1938  at  Los  Angeles,  California,  and  that  dur¬ 
ing  that  time  he  was  a  member  of  the  Industrial  L^nit  of  the 
Furniture  Workers;  that  he  attended  Communist  Party  meet¬ 
ings  at  least  once  a  month  during  this  time  and  that  the  meet¬ 
ings  he  attended  were  restricted  solely  to  members  of  the  Party 
(J.  A.  14).  He  further  testified  that  he  became  acquainted 
with  appeUant  at  union  meetings  during  1936  and  1938,  and 
that  he  saw  appellant  at  from  five  to  seven  closed  meetings  of 
the  Communist  Party  of  the  United  States  in  Los  Angeles, 


^  DEOt  indicates  Deportation  Hearing  Becord. 
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California,  during  the  late  part  of  1937  or  in  1938  (J.  A.  14). 
Vigorous  cross-examination  failed  to  disturb  the  positive 
identification  of  appellant  by  the  witness  Silva,  although  he 
was  subjected  to  such  references  as  ^‘stool  pigeon''  (DHR  54, 
57). 

Upon  resumation  of  the  deportation  hearing  on  April  21, 
1953,  appellant  called  his  sole  witness,  his  sister,  who,  while 
apparently  called  as  a  character  witness,  admitted  that  she 
did  not  know  whether  appellant  was  a  member  of  the  Com¬ 
munist  Party  or  not  (DHR  88). 

The  Government's  documentary  evidence  included  the  war¬ 
rant  of  arrest,  appellant's  alien  registration  form,  appellant's 
certificate  of  admission,  the  two  swoni  statements  given  by 
appellant,  and  a  photostatic  copy  of  appellant’s  Party  mem¬ 
bership  book  No.  60615  which  indicated  dues  payments  from 
January'  through  November  of  1938.  Appellant  introduced 
some  four  character  affidavits,  at  least  two  of  which  were  from 
relatives. 

On  May  7.  1953.  the  Special  Inquiry  Officer  rendered  his 
decision,  in  which,  after  reviewing  the  evidence,  he  found 
appellant  to  be  an  alien  and  that  appellant  was  a  voluntary 
member  of  the  Communist  Party  of  the  United  States  at  Los 
Angeles.  California,  beginning  at  least  in  1937  and  continu¬ 
ously  at  least  until  November  1938  (J.  A.  12-16).  Accord¬ 
ingly.  api^ellant  was  ordered  deported  (J.  A.  16).  On  Septem¬ 
ber  11.  1953.  appellant's  appeal  was  dismissed  by  the  Board 
of  Immigration  Appeals  after  each  of  his  contentions  was  re¬ 
viewed  in  light  of  the  record  { J.  A.  17-19).  On  November  12, 
1953.  the  Board,  after  due  consideration  of  the  motion  and 
the  record,  denied  appellant's  request  to  reopen  the  hearing 
for  further  proceedings  (J.  A.  24.  25).  On  November  30,  1953, 
aj)pellant  filed  a  complaint  for  review  of  the  deportation  order 
and  for  injunctive  relief  in  the  United  States  District  Court 
for  the  District  of  Columbia  (J.  A.  2-5).  An  answer  was  filed 
on  May  27.  1955,  and  the  Government  moved  for  summary 
judgment  on  July  18.  1955  (J.  A.  6-8).  Appellant  amended 
his  complaint  on  August  15,  1955,  to  include  the  allegation 
that  the  deportation  was  not  supported  by  substantial,  reason¬ 
able.  and  probative  evidence,  an  answer  to  the  amendment 
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Ix'injT  filed  op.  Au2U>t  11).  ID.'jo  (.1.  A.  9).  On  r)eceinl>er  G.  1955. 
the  Distriet  Court  ^jrauted  the  Govern  men.  t’s  ii'.otion  for  sum¬ 
mary  judgment,  concluding  that  the  record  establishes  the 
evidence  as  to  apindlant’s  voluntary  membership  in  the  Com¬ 
munist  Party  of  the  I'niteil  States  was  reasonable,  substantial 
and  probative,  and  that  denial  of  appellants  motion  to  reopen 
the  proceedings  by  the  Board  of  Immigration  Api^als  was  not 
an  abuse  of  discretion  (.1.  A.  10-12).  This  appeal  followed. 

STATUTES  AND  REGULATIONS  INVOLVED 

S  United  States  Code.  Section  1251  (a)  (6)  (C)  provides  in 
pertinent  part: 

Any  alien  in  the  United  States  *  *  ♦  shall  upon  the 
I  order  of  the  Attorney  General,  be  deported  who  *  *  *  is 
or  at  any  time  has  been,  after  entry,  a  member  of  the 
following  classes  of  aliens  Aliens  who  are  mem¬ 

bers  of  or  affiliaterl  with  •  •  •  the  Communist  Party  of 
the  United  States.  *  *  * 

S  United  States  Code.  Section  1252  (b)  (4)  provides  in  |^r- 
tinent  part: 

•  *  *  no  decision  of  deportability  shall  be  valid  unless 
it  is  ba.sed  upon  reasonable,  substantial,  and  probative 
evidence. 

S  Co<le  of  Federal  Regulations.  Section  242.54  (d )  provides: 

Application  for  discretionary  relief.  Except  in  the  case 
of  an  alien  who  is  prima  facie  deportable  under  section 
242  Gj  of  the  Immigration  and  Nationality  Act.  any 
time  during  the  hearing  the  respon<lent  may  apply  for 
suspension  of  dei)ortation  on  Form  I-25GA  or  for  volun¬ 
tary  departure,  under  section  244  of  the  said  Act.  The 
burden  of  establishing  that  he  meets  the  statutory  re¬ 
quirements  for  discretionary  relief  shall  be  upon  the  re¬ 
spondent.  He  may  submit  any  evidence  in  support  of 
i  his  application  which  he  believes  should  be  considered 
by  the  special  inquiry  officer. 
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8  Code  of  Federal  Regulations,  Section  90.11  (b)  provides  in 
pertinent  part :  | 

Reconsideration  or  reopening  of  any  case  in  which  ah 
order  has  been  entered  by  the  Board  of  Inunigratioh 
Appeals  *  *  *  whether  requested  by  the  Commissioner 
or  by  the  party  against  whom  the  order  is  effective  or  h|s 
counsel  or  representative,  shall  be  only  upon  written 
motion.  The  Board  may,  in  its  discretion,  grant  olr 
denv  such  motion.  *  *  *  I 

•  I 

I 

• 

SUMMABY  OF  ABGXTMENT  I 

The  Board  of  Immigration  Appeals  did  not  abuse  its  discre¬ 
tion  in  denying  the  petition  to  reopen  the  proceedings  in  ord^r 
to  consider  appellant’s  apphcation  for  suspension  of  deportJ^- 
tion. 

I 

The  facts  plainly  show  that  appellant  was  a  voluntary  and 
conscious  member  of  the  Communist  Party  of  the  United  States 
at  Los  Angeles,  California,  beginning  at  least  in  1937  and  coi^- 
tinuing  at  least  until  November  1938,  the  order  of  deportatiop 
being  premised  upon  reasonable,  substantial,  and  probative 
evidence.  i 

The  facts  as  proved  alone  determine  whether  or  not  appel¬ 
lant’s  membership  in  the  Party  was  more  than  merely  “nomk 
inal’’  within  the  meaning  of  Galvan  v.  Press,  no  agency 
redetermination  being  required  in  this  instance.  | 


ahgtjmfnt  I 

Denial  of  the  petition  to  reopen  the  proceedings  is  not  ah 

abuse  of  discretion  I 

I 

Api>ellant  complains  that  denial  of  his  petition  to  reopeh 
the  proceedings  before  the  Board  of  Immigration  Appeals  for 
the  purpose  of  considering  his  belated  application  for  suspenn 
sion  of  deportation  is  an  abuse  of  discretion.  | 

The  record  indicates  that  appellant  did  not  choose  to  raise 
the  issue  of  application  for  suspension  of  deportation  during  the 
course  of  the  hearings,  although  he  not  only  was  represented  b^ 
counsel  throughout  but  his  counsel’s  attention  was  called  specify 


i 

I 

I 


] 

i 

I 
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ically  to  the  provision  of  the  Immigration  and  Nationality  Act 
of  1952  concerning  discretionary’  relief  (J.  A.  15,  24).  Pre¬ 
sumably.  therefore,  the  neglect  to  apply  for  suspension  was 
a  deliberate  choice  of  appellant,  in  accordance  with  his  desire 
not  to  be  sworn  and  not  to  testify.  After  the  hearing  was  con¬ 
cluded.  after  entiy*  of  an  order  of  deportation,  after  due  con¬ 
sideration  by  the  Board  of  Immigration  Appeals  of  appellant’s 
appeal  from  the  deportation  order,  and  after  the  Board  had 
reached  and  handetl  down  a  decision  adverse  to  appellant,  ap¬ 
pellant  finally  and  for  the  first  time  raised  the  question  of  sus¬ 
pension  by  way  of  a  request  to  reopen  the  proceedings  so  that 
an  application  for  suspension  might  be  made.  The  Board  con¬ 
sidered  and  denied  the  motion. 

There  is  no  right  to  a  reopening  of  an  administrative  pro¬ 
ceeding.  just  as  there  is  no  right  to  a  rehearing  before  this  or 
any  other  judicial  tribunal.  Rather,  a  motion  to  reopen  is 
addressed  to  the  sound  discretion  of  the  admini.strative  agency. 

8  C.  F.  R..  Section  242.54  (d)  provides  in  pertinent  part: 

•  *  *  at  any  time  during  the  hearing  the  respondent 
may  apply  for  suspension  of  deportation  on  Form 
I-256A  or  for  voluntary'  departure,  under  Section  244 
of  the  said  Act.  The  burden  of  establishing  that  he 
meets  the  statutory  requirements  for  discretionary’  re¬ 
lief  shall  be  upon  the  respondent.  He  may  submit  any 
evidence  in  support  of  his  application  which  he  believes 
should  be  considered  by  the  special  inquiry  officer. 

And  8  C.  F.  R.,  Section  90.11  (b)  provides  in  |)ertinent  part : 

Reconsideration  or  reopening  of  any  case  in  which  an 
order  has  been  entered  by  the  Board  of  Immigration 

i  Appeals  *  *  *  shall  be  only  upon  written  motion.  The 
Board  may,  in  its  discretion,  grant  or  deny  such  mo¬ 
tion.  *  *  * 

There  is  an  abundance  of  cases  clearly  holding  that  this  dis¬ 
cretionary  power  in  the  Board  is  not  as  such  judicially  review- 
able.  In  United  States  ex  rel.  Zabadlija  v.  Garfinkel,  77  F. 
Supp.  751  (W.  D.  Pa.  1948),  ajJU,  173  F.  2d  222  (3d  Cir. 
1948),  the  alien  filed  a  motion  with  the  Board  to  reopen  in 


I 


order  that  he  might  apply  for  suspension  of  deportation  on  | 
the  ground  that  he  had  just  become  eligible.  The  Board  denied  I 
the  motion  and  the  Court  sustained  that  action,  stating  (77  F.  i 
Supp.  at  752) :  | 

It  is  plain  *  ♦  ♦  that  he  appealed  to  the  Board  of  i 
Appeals  for  the  exercise  of  its  discretionary  power.  It  I 
is  not  for  the  court,  when  the  statute  has  conferred  such  j 
power  on  an  executive  department,  to  attempt  to  inter-  i 
fere  with  the  exercise  of  it.  i 

j 

The  language  of  the  Court  of  Appeals  for  the  Second  Circuit  | 
in  United  States  ex  rel.  Kaloudis  v.  Skaughnessy,  180  F.  2d  489,  | 
491  (2d  Cir.  1950)  is  particulaily  appropriate: 

The  power  of  the  Attorney  General  to  suspend  deporta¬ 
tion  is  a  dispensing  power,  like  a  judge's  power  to  sus-  | 
pend  the  execution  of  a  sentence,  or  the  President's  to  I 
pardon  a  convict.  It  is  a  matter  of  grace,  over  which  j 
courts  have  no  review,  unless — as  w’e  are  assuming — it  ! 
affirmatively  appears  that  the  denial  has  been  actuated  j 
by  considerations  that  Congress  could  not  have  intended  I 
to  make  relevant.  | 

Certainly,  in  this  case  it  does  not  affirmatively,  or  otherwise,  I 
appear  that  denial  of  appellant  s  motion  to  reopen  the  pro-  I 
ceedings  was  actuated  by  considerations  that  Congress  could  ; 

I 

not  have  intended  to  make  relevant.  j 

In  AraJxos  v.  Zimmerman,  200  F.  2d  322  (3d  Cir.  1952),  the  | 
alien  appealed  to  the  Board  of  Immigration  Appeals  and  moved  | 
for  reoj^ening  of  the  proceedings  for  consideration  of  suspen-  ! 
sion  of  deportation,  the  applicant  having  just  attained  the  j 
required  seven  years'  residence.  The  Court  upheld  denial  of  | 
the  motion,  stating  at  page  325 :  j 

Under  the  law,  the  Board  of  Immigration  Appeals,  | 
acting  for  the  Attorney  General,  had  the  duty  of  exer-  ! 
cising  its  discretion  and  deciding  whether  appellant's  i 
hearing  should  be  reopened  and  the  order  for  his  depor-  ' 
tation  reconsidered.  We  find  that  it  did  this  and  that  I 

t 

its  decision  not  to  reopen  the  hearing  was  properly  based  I 


i 

J 

I 

i 

i 

I 


upon  suflScient  evidence.  We  have  no  right  to  disturb 
that  detemiination.- 

II 

The  finding  that  appellant  is  deportable  on  the  basis  of  mem¬ 
bership  in  the  Communist  Party  of  the  United  States  is 
based  upon  reasonable,  substantial,  and  probative  evidence 

'  Appellant  attacks  the  evidence  supporting  the  deportation 
order  upon  the  basis  of  insufficiency,  apparently  not  pressing 
the  point  that  appellant  was  not.  in  fact,  a  Communist  Party 
member,  but.  instead,  relying  upon  the  theory  that  the  Govern¬ 
ment  failed  to  prove  such  membership  to  be  more  than  “nom¬ 
inal”  within  the  meaning  ascribed  to  that  term  in  Galvan  v. 
Press,  347  U.  S.  522  ( 1954 ) . 

In  Galvan,  the  Supreme  Court  ruled  upon  the  scope  of  the 
word  “member”  in  deportation  statutes  as  applied  to  Commu¬ 
nist  Party  membership.  It  expressly  rejected  a  construction 
which  would  provide  for  the  deportation  only  of  those  aliens 
who  joined  the  Communist  Party  fully  conscious  of  its  advo¬ 
cacy  of  violence,  and  who.  by  so  joining,  thereby  committed 
themselves  to  this  violent  purpose.  It  also  rejected  an  inter¬ 
pretation  which  would  require  proof  that  an  alien  had  joined 
the  Party  with  full  appreciation  of  its  purposes  and  program, 
or  which  would  make  support,  or  even  demonstrated  knowl¬ 
edge  of  the  Party's  advocacy  of  violence,  a  prerecjuisite  to  de¬ 
portation.  At  page  528,  the  Court  said: 

It  is  enough  that  the  alien  joined  the  Party,  aware  that 
he  was  joining  an  organization  known  as  the  Coinmu- 
i  nist  Party  which  operates  as  a  distinct  and  active  politi¬ 
cal  organization,  and  that  he  did  so  of  his  own  free  will. 

In  the  instant  case,  tlie  Governments  evidence  included  a 
photostatic  copy  of  a  receipt  showing  that  appellant  had  re¬ 
ceived  membership  book  No.  60615  in  the  Los  Angeles,  Cali¬ 
fornia.  Industrial  Section  and  Upholsterers  Unit,  the  signature 

®Tbe  evidence  the  court  c'onsidered  eufflcient  consisted,  a.s  here,  of  the 
admini.Htrarive  retrord.  the  motion  to  reoi>en,  and  the  discretionary  powers 
of  the  Hoard. 
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to  which  was  identified  by  appellant  as  his  own ;  a  photostatic  i 
copy  of  membership  book  No.  60615  in  the  Communist  Party  i 
of  the  United  States  for  the  year  1938  issued  to  appellant,  the  | 
book  indicating  that  appellant  was  a  member  of  the  Uphol-  | 
sterers  Unit  of  the  Industrial  Section  of  the  Communist  Party  i 
of  the  United  States  and  that  dues  were  paid  in  the  Party  from  | 
January  through  November  of  1938;  oral  testimony  from  one  | 
Joe  A.  Silva,  who  held  the  offices  of  president,  vice  president,  | 
and  member  of  the  executive  board  of  the  United  Furniture  i 
Workers  of  America  576,  to  the  effect  that  the  witness  was  a  I 
member  of  the  Conmiunist  Party  of  the  United  States  from  i 
1936  to  1938  and  that  during  that  time  he  was  a  member  of  the  i 
Industrial  Unit  of  the  Furniture  Workers,  attending  meetings  | 
restricteil  to  Party  Members  only  at  least  once  each  month,  I 
that  he  became  acquainted  with  appellant  and  knew  him  ! 
during  1936  and  1938,  and  that  he  saw  appellant  in  attendance  | 
at  between  five  and  seven  restricted  meetings  of  the  party  dur-  ! 
ing  late  1937  or  in  1938.  In  addition,  appellant  had  made  two  i 
separate  sworn  statements  before  officers  of  the  Immigration  ' 
and  Naturalization  Service,  the  first  on  April  7,  1952,  in  w’hich  | 
he  denied  any  affiliation  at  any  time  with  the  Communist  Party,  | 
and  the  second  on  September  4,  1952,  in  which  he  admitted  ! 
the  signatures  in  Communist  Party  documents  to  be  his,  that  | 
he  paid  dues  to  the  Party,  that  he  attended  a  Communist  Party  j 
“school"  for  about  two  years,  and  that  he  purchased  Commu-  ! 
nist  Party  literature.  The  documentary  and  oral  testimony  i 
of  the  Government  stands  unrebutted.  Appellant  chose  | 
not  to  be  sworn  and  not  to  testify  in  the  face  of  the  damaging  | 
evidence  confronting  him,  adhering  to  this  position  though  | 
vigorous,  and  occasionally  abusive.^  cross-examination  of  wit-  j 
ness  Silva  failed  to  disturb  his  positive  identification  of  ap-  | 
pellant  as  having  attended  closed  Party  meeting.  Even  ap-  j 
pellant  s  sole  witness,  sister  of  appellant,  who  was  apparently  | 
offered  to  testify  as  to  his  character,  stated  that  she  did  not  i 
know  whether  or  not  appellant  was  a  member  of  the  Com-  ! 
munist  Party  (DHR  88).  Appellant  now  chooses  to  rely  upon  | 

*  At  several  points  during  cros.s-examination  of  Government  witness  Silva,  | 
defense  counsel  called  him  a  stool  pigeon  (DHR  54,  .57).  i 


I 


i 


I 

I 


! 


the  theor>’  that  ev'en  if  he  was  a  member  of  the  Party  tech¬ 
nically,  he  was  completely  unaw’are  of  its  aims  and  purposes 
or  that  it  operated  as  a  distinct  and  active  political  organiza¬ 
tion  (Appellant's  Brief  at  page  14).  In  view  of  the  evidence, 
such  a  position  is  totally  without  merit.  As  was  said  in  Munoz 
v.  Kelley,  231  F.  2d  381  (9th  Cir,  1955),  the  defense  of  ig¬ 
norance  of  Party  aims  and  activities  might  be  urged  by  one  who 
was  illiterate  or  who  was  not  of  suflBcient  mentality  to  ap¬ 
preciate  the  Party  goals,  but  such  claims  to  infirmities  are  in 
nowise  being  urged  or  even  implied  herein  by  appellant. 


Galvan  v.  Press  does  not  require  redetermination  by  the  ad¬ 
ministrative  agency  where  the  facts  clearly  prove  member¬ 
ship  in  the  Communist  Party  of  the  United  States  to  be  more 
than  nominal 

Appellant  urges  still  another  ground  for  reversal,  contending 
that  the  immigration  authorities  utilized  an  “incorrect  theory” 
in  determining  whether  or  not  appellant  was  a  member  of  the 
Communist  Party  of  the  United  States,  claiming  that  Galvan, 
decided  subse<^uent  to  the  deci.sion  to  deport  apj>ellant.  held 
nominal  membership  in  the  Party  to  be  insufficient  to  sustain 
deportation.  Galvan,  however,  in  ruling  upon  the  scope  of  the 
word  “member/’  set  no  legal  concept.  The  criterion  or  legal 
standard,  to  wit,  membershij)  in  the  ('ommunist  Party  of  the 
United  States,  remains  unaltered,  and  whether  or  not  the  proof 
in  any  particular  case  meets  the  requirement  is  dependent  solely 
upon  the  facts  adduced,  not  upon  a  new  or  a  different  legal 
yardstick.  .Appellants  can  point  to  no  reciuireinent  that  the 
administrative  agency  or  a  reviewing  judicial  body  specifically 
jiyid  membership  in  the  Party  to  be  something  more  than 
“nominal.”  It  is  sufficient  if  the  proof  indicates  meml)ership 
in  fact,  and  that  it  was  of  a  voluntary  and  conscious  nature. 
The  record  is  more  than  ample  to  so  indicate. 
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coNCLrrsiON  I 

Wherefore,  it  is  respectfully  requested  that  the  judgment  of! 
the  District  Court  be  siffirmed.  I 

Oliitr  Gasch,  1 

I 

United  States  Attorney,  i 
Lewis  Carroll,  | 

Joseph  M.  F.  Ryax,  Jr.,  I 
Donald  E.  Bilger,  I 

Assistant  United  States  Attorneys.  | 
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1  Filed  August  26,  1954 

rNITKl>  STATES  DISTRICT  COURT 
!  FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  3627-''54 

To.mas  KsTRADA-SAi^Ky.AR,  1024  Woodwurd  Avenue, 

El  Centro,  California,  Plaintiff 

V. 

Herbert  Browneli.,  Jr..  Attorney  (Jeneral  of  the  United 
States,  Department  of  Justice,  Wasliinijrton,  D.  C., 

Defendant 

!  Complaint  for  Review  of  Deportation  Order  and  for 

Injunctive  Relief 

The  plaintitT,  Tomas  Estrada-Salazar,  by  his  attorneys, 
complaining  of  the  defendant,  alleges: 

1.  The  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11-305  and  11-306,  2S  U.  S.  Cotie,  section 
1331,  and  section  10  of  the  Administrative  Procedure  Act, 
5  U.  S.  ('ode,  section  1009. 

1  2.  The  plaintilT  is  a  native  and  citizen  of  Mexico.  He 
first  entered  the  United  States  in  1920,  and  last  entered, 
aiul  was  admitt(*d  to,  tlie  United  States  in  September  1950. 
He  resides  in  the  United  States.  He  is  married  to  a  native- 
born  citizen  of  the  United  States  and  is  the  father  of  six 
native-born  citizens  of  the  United  States. 

3.  The  defendant,  Herbert  Brownell,  Jr.,  is  the  Attorney 
General  of  the  United  States.  He  is  in  charge  of  the  ad¬ 
ministration  of  the  statutes  relating  to  the  deportation  of 
certain  classes  of  aliens.  His  principal  office  is,  and  he  may 
be  found,  in  the  District  of  (’olumbia. 

4.  The  defendant,  acting  through  his  subordinates,  has 
ordered  the  plaintiff  deported  from  the  United  States 

under  the  asserted  authority  of  section  241(a)  of 

2  the  Immigration  and  Naturalization  Act,  which  pro- 
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vides  for  the  deportation  of  any  alien  who  is  or  at 
any  time  has  Ix'en,  after  entry,  a  member  of  the  Com¬ 
munist  Party  of  the  United  States.  The  deportation  order 
was  based  on  a  finding  that  the  plaintiff  w*as  a  voluntary 
member  of  the  Communist  Party  of  the  United  States  dur¬ 
ing  1937.  The  deportation  order  has  become  final  by  virtue 
of  affirmaiK-e  thereof  by  the  Board  of  Immigration  Appeals. 

5.  Said  deportation  order  is  illegal  because  it  is  not 
supported  by  the  evidence  or  by  substantial  evidence,  and 
because  it  was  based  on  incompetent  and  erroneously  ad¬ 
mitted  evidence.  The  order  is  also  illegal  because  the 
deportation  proceeding  was  not  conducted  in  accordance 
with  the  requirements  of  the  Administrative  Procedure 
Act,  ami  the  hearing  officer  was  not  appointed,  qualified, 
or  assigned  pursuant  to  the  provisions  of  section  11  of  that 
act.  His  tenure  and  salary  were  not  protected  from  agency 
control,  and  his  functions  were  not  separated  from  prose¬ 
cuting  and  investigating  functions  in  accordance  with  that 
act.  He  was,  in  violation  of  that  act,  under  the  complete 
supervision  and  control  of  the  defendant  and  other  officers 
of  the  defendant  engaged  in  prosecuting  and  investigating 
functions  for  the  Immigration  and  Naturalization  Service. 

6.  The  defendant,  through  his  subordinates,  has  ordered 
that  the  plaintiff  surrender  on  August  30,  1954,  at  10:00 
a.m.  for  deportation.  Unless  enjoined  by  this  Court,  the 
defendant  will  at  that  time  take  the  plaintiff  into  custody 
aiul  will  then  or  very  soon  thereafter  deport  him. 

7.  The  plaintiff  is  presently  at  large  on  administrative 
l)ond.  He  is  not  a  security  risk  and  is  not  engaged  in,  is 
not  likely  to  engage  in,  and  has  no  intentions  of  engaging 
in,  activities  inimical  to  the  safety  of  the  United  States. 

8.  By  the  aforesaid  actions  of  the  defendant,  the  plaintiff 
is  threatened  with  imminent  and  irreparable  injury  for 
which  he  has  no  adequate  remedy  at  law.  He  has  exhausted 
all  administrative  remedies. 


;?  Wherekork,  {>laintitT  dv‘iiiands  jiulginont  (1)  set- 

I  tiiiir  aside  the  deportation  order  airaiiist  him;  (2) 
enjoinimr  the  defendant,  his  ofiieers,  a^rents,  sorvants,  em- 
jdoyees,  and  attorneys,  and  all  persons  in  active  concert 
or  particijiation  with  tliem,  from  deporting'  the  plaintiff, 
requiring  him  to  surrender  for  deportation,  taking  or 
holding  him  in  custody  under  or  in  connection  with  the 
deportation  order,  and  from  otherwise  molesting  him; 
(M)  awarding  plaintiff  the  costs  of  this  action;  and  (4) 
granting  such  other  and  further  relief  as  may  be  appropri¬ 
ate.  Plaintiff  also  prays  for  an  appropriate  temporary  re¬ 
straining  order  and  for  a  preliminary  injunction  enjoining 
the  defendant  as  aforesaid  pending  the  trial  and  disposition 
of  this  cause. 

Joseph  Forer 
i  Joseph  Forer 

David  Rein 
David  Rein 

!  711  Fourteenth  Street,  N.  W. 

Washington,  D.  (\ 

i  Attorneys  for  Plaintiff 


4  Filed  May  20,  1955 

Answer 

Now  comes  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  answers  the  j)etitioii  of  plaintiff  as 
follows : 

First  Defense 

!  Responding  specifically  to  the  numbered  paragraphs  of 
the  Complaint,  the  defendant  avers: 

1.  Defendant  is  not  recpiired  to  answer  the  allegations 
contained  in  paragraph  1  of  the  complaint. 

2.  Admitted. 


3.  Admitted. 


tm 

0 


4.  Admitted  that  the  defendant  has  ordered  the  plaintiff 
deported  from  the  United  States.  Denied  that  the  said 
order  is  premised  U{>oii  the  srounds  as  set  forth  in  para- 
irraph  4  of  the  complaint.  Admitted  that  the  order  of  de¬ 
portation  includes  a  finding  that  plaintiff  was  a  voluntary 
member  of  the  Communist  Party  of  the  United  States. 
Admitted  that  the  deportation  order  has  become  final. 

5.  Denied  that  the  deportation  order  is  illegal.  It  is 
further  specifically  denied  that  the  said  order  is  based  upon 
incompetent  or  erroneously  admitted  evidence  or  that  it 
is  not  supported  by  substantial  evidence.  It  is  admitted 
that  the  deportation  hearing  was  not  conducted  pursuant 
to  the  procedural  requirements  of  the  Administrative 

Procedure  Act,  and  further  admitted  that  the  hear- 
5  ing  officer  was  not  appointed,  qualified,  or  assigned 
pursuant  to  the  provisions  of  that  Act.  It  is  how¬ 
ever,  spwifically  denied  that  the  said  allegations  are  in 
any  way  material  and  further  averred  that  the  entire  de- 
]>ortation  proceeding  was  exempt  from  the  procedural 
requirements  of  the  Administrative  Procedure  Act.  It  is 
admitted  that  the  hearing  officer  who  presided  at  the 
administrative  deportation  proceeding  is  under  the 
administrative  control  of  the  defendant.  It  is,  however, 
specifically  denied  that  any  directions  were  given  to  the 
hearing  officer  with  respect  to  this  specific  proceeding  by 
either  the  defendant  or  any  other  officers  under  the  con¬ 
trol  of  the  defendant.  It  is  further  averred  that  the  hear¬ 
ing  officer  who  presided  over  the  administrative  depor¬ 
tation  proceeding  was  not  and  is  not  in  any  way  engaged 
in  any  prosecuting  or  investigating  function  for  the  Im¬ 
migration  and  Naturalization  Service  in  connection  with 
this  proceeding. 

6.  Denied. 

7.  It  is  admitted  that  the  plaintiff  is  presently  at  liberty 
on  administrative  bond.  The  defendant  has  no  knowledge 


I 


6 


iijxm  which  to  either  admit  or  deny  the  alleij:ations  remain¬ 
ing-  in  })aragrapli  7  and,  therefore,  demands  proof  of  the 
said  allegations,  if  material. 

S.  It  is  admitted  that  the  plaintiff  has  exhausted  his  ad¬ 
ministrative  remedies.  All  the  remaining  allegations  of 
paragraph  8  are  denied. 

Second  Defense 

!  For  further  answer  and  as  a  separate  and  complete  de¬ 
fense,  defendant  avers  that  the  comj)laint  fails  to  set  forth 
a  I  cause  of  action  u]>on  which  this  Court  may  grant 
relief. 

6  'Wherefoke  having  fully  answered  plaintiff’s 

complaint,  the  defendant  demands  judgment  together 
with  costs  of  this  action. 

Leo  a.  Rover 

Leo  A.  Rover 

Unite/1  States  Attorney 

Oliver  Gasch 

Oliver  Gasch 

I  Assistant  Unite/l  States  Attorn-ey 

Frank  H.  Strickler 

Frank  11.  Strickler 
Assistant  United  States  Attorney 

Ruffs  E.  Stetson,  Jr. 

Rufus  E.  Stetson,  Jr. 

Assistant  United  States  Attorney 

WiLLiA.M  B.  Taffet 

William  B.  Tatfet 
Special  Assistant  to  the 

I  United  States  Attorney 
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7  Filed  Oct.  11,  1955  i 

i 

j 

Motion  for  Summatry  Judgment  | 

Comes  now  the  defendant  by  his  attorney,  the  United! 
States  Attorney,  and  moves  this  Court  for  summary  judg-| 
inent  on  the  grounds  that;  j 

1.  The  complaint  fails  to  state  a  claim  upon  which  this! 

Court  may  grant  relief.  | 

I 

2.  There  is  no  genuine  issue  of  material  fact  and  the' 
defendant  is  entitled  to  judgment  as  a  matter  of  law.  : 

Attached  hereto  and  made  a  part  hereof  is  the  complete! 
administrative  record  of  the  Immigration  and  Naturaliza-| 
tion  Service  relating  to  the  deportation  proceedings  in  the| 
plaintiif 's  case.  Said  record  bears  No.  E-069326. 


9  Filed  Dec.  5,  1955  | 

Order 

i 

This  cause  having  come  on  to  be  heard  on  the  defendant’s  | 
motion  for  summary  judgment  and  the  Court  having  con- 1 
sidered  the  pleadings  filed  herein  and  the  oral  argument  of  I 
counsel  for  the  plaintiff  and  the  defendant,  and  the  Court! 
being  of  the  opinion  that  there  is  no  genuine  issue  of! 
material  fact  and  as  a  matter  of  law  the  defendant  is! 
entitled  to  judgment,  it  is  this  5th  day  of  December,  1955,  | 

j 

Okderkd  that  the  defendant’s  motion  for  summary  judg-i 
ment  be  and  the  same  is  herebv  granted,  and  it  is  i 

*  .  .  ! 

Further  Ordered  that  the  plaintiff’s  oral  motion  for  a| 

stay  of  deportation  be  and  the  same  is  hereby  granted  forj 
a  period  not  to  exceed  thirty  (30)  days  from  the  date  of! 
this  order,  and  it  is  | 

i 

Further  Ordered  that  the  plaintiff  herein  is  required  to  j 
post  with  the  Clerk  of  this  Court  Fifty  Dollars  ($50.00)  | 


I 

ij 


ill  cash  or  One  Hundred  Dollars  ($100.00)  in  securities 
approved  by  the  Court  as  security  for  costs  in  this  action. 

Edward  A.  Tamm 
J  iidge 


Exhibit  No.  6  in  Deportation  Proceedings 

UNITED  STATES  DEUAUT.MENT  OF  .JUSTICE 
IMMIGK.\TION  AND  NATURALIZATION  SERVICE 
L/>S  ANGEIJiS,  CALIFORNIA 

RECORD  OF  SWORN  STATEMENT 

Present  : 

John  N.  Barne.<,  Invest iirat or,  Truman  L.  LeP'’or.s,  Inv. 
and  Fhxarnininj?  Inspector;  Tomas  Estrada-Salazar  Alien; 
Testimony  taken  in  the  Enirlish  laiviruaire, 

acting  as  interpreter. 

Place:  Ross  Ranch,  .")  Miles  South  El  Centro,  Calif. 
(Imperial  County). 

Date:  1 :15  PM,  March  .‘11,  1952. 

File  No.  A2  210  65.3. 

Examining  Inspector  to  Alien  : 

Q.  I  am  an  (Acting)  Immigrant  Inspector  of  the  United 
States  Immigration  and  Naturalization  Service  and  desire 
to  question  you  under  oath  concerning  your  status  under 
the  immigration  laws  of  the  United  States.  Any  state¬ 
ments  which  you  make  must  be  voluntaiw  and  may  be  used 
by  the  Government  as  evidence  in  any  deportation  or 
criminal  proceedings.  Ai’e  you  willing  to  make  such  a 
statement  freely  and  voluntary  under  oath?  A.  I  am. 

Q.  Do  you  solemnly  swear  that  the  statements  you  are 
about  to  make  will  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  yon  God?  A.  Yes. 
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Q.  What  is  your  full  and  correct  name?  A.  Tomas  i 
Estrada-Salazar.  | 

Q.  Have  you  ever  used  any  other  name?  (If  so,  give  | 
details).  A.  No. 

Q.  ^Vhen  and  where  were  you  born?  A.  Mazatlan,  Sin.  | 
Mexico;  Jan.  19,  1910.  j 

Q.  Of  what  country  are  you  a  citizen?  A.  Mexico.  | 
Q.  What  are  your  parents’  names,  in  what  countries 
were  they  born  and  what  is  their  citizenship?  A.  Father,  I 
Tomas  Estrada,  now  living  at  Obergon  Son.  Mexico,  i 
Mother,  Syria  Salazar,  deceased,  both  parents  were  born  i 
in  Mexico.  I 

Q.  Have  they  ever  been  citizens  of  any  other  country?  i 
A.  No.  *  .  .  ^ 

Q.  What  is  your  marital  status?  (Details)  A.  I  am  j 
married;  Maria  Luisa  Pena;  we  were  married  in  Santa  ; 
Ana,  California,  in  1929.  | 

Q.  What  is  your  occupation?  A.  Labor  foreman.  i 

Q.  What  is  your  present  address?  A.  1024  Woodward  I 
Ave.,  El  Centro,  California. 

Q.  Wlien  and  where  did  you  last  enter  the  United  States?  | 
A.  During  October,  1950  at  Calexico,  Calif.  | 

Q.  In  what  manner  did  you  enter  (afoot,  auto,  name  of  j 
steamship  or  plane)?  A.  Afoot.  | 

Q.  Were  you  in  |^>ossession  of  an  unexpired  immigration  | 
visa?  A.  No.  i 

Q.  Did  you  present  an  unexpired  passport  or  oflScial  i 
document  in  the  nature  of  a  passport  issued  by  the  Govern-  | 
ment  of  the  country  to  which  you  owe  allegiance,  or  other  | 
travel  document  showing  your  origin  and  identity?  A.  No.  | 
Q.  Did  you  present  a  valid  visa,  reentry  permit,  or  i 
border  crossing  identification  card?  A.  Yes,  on  order  of  I 
Washington.  ' 

Q.  Were  you  inspected  and  admitted  by  an  Immigrant  | 
Inspector?  (If  so,  state  conditions  of  admission.)  A.  Yes.  ' 
Q.  For  what  purpose  did  you  enter?  A.  Live  with  my  I 

familv.  i 


i 
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Q.  Have  you  ever  been  admitted  to  the  United  States  for 
permanent  residence?  (If  so,  jrive  details  and  subsequent 
departure  information.)  A.  Xosrales,  Ariz.,  August  2, 1920. 

Q.  Have  you  ever  been  excluded  or  deported  from  the 
United  States,  or  granted  voluntary  departure  in  lieu  of 
deportation?  A.  Xo. 

Q.  If  deported,  did  you  prior  to  your  last  entn,’  apply 
for  and  secure  from  the  proper  authority  permission  to 
reapply  for  admission  to  the  U.  S.  after  having  been 
deported  ?  A. 

1  Q.  How  long  have  you  lived  in  Imperial  County?  A.  I 
have  lived  in  Imperial  County  since  1946. 

Q.  Prior  to  that  where  did  you  live?  A.  I  lived  at 
Westminster,  California. 

Q.  For  how  many  years  did  you  live  in  Westminster, 
California?  A.  I  made  my  home  in  Westminster  from 
1923  to  1946;  I  did  leave  for  short  ])eriods  of  titne  to  work 
but  always  returned  to  Westminster. 

Q.  Did  you  become  a  member  of  the  Communist  Party 
at  any  time  during  the  period  of  your  residence  in  the 
United  States?  A.  T  was  once  a  member  of  the  Communist 
Party  of  the  I'^nited  States  but  I  never  believed  in  its 
principals. 

Q.  AMien  did  you  become  a  member  of  the  Communist 
Partv  of  the  United  States?  A.  I  believe  in  1937. 

Q.  How  long  were  you  a  member?  A.  I  don’t  remember 
about  2  or  3  years. 

Q.  Were  you  out  of  the  Communist  Party  before  the 
l)eginning  of  World  War  IT?  A.  Yes. 

Q.  How  many  meetings  of  the  Communist  Party  of  the 
United  States  did  you  attend  during  the  period  of  your 
membership?  A.  Xot  more  than  ten. 

Q.  Were  you  issued  a  Comunist  Party  membership  book? 
A.  I  don’t  remember. 

Q.  Did  you  pay  Comunist  Party  dues?  A.  Yes.  I  don’t 
remember  how  much. 

Q.  Were  you  expelled  from  the  Comunist  Party  or  did 
you  drop  out?  A.  I  just  quit  going. 
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Q.  Who  took  your  application  to  the  Communist  Party? 
A.  Justo  Cruz,  took  my  application.  | 

Q.  Have  you  attended  any  Communist  Party  meetings ! 
since  coming  to  Imperial  Valley?  A.  No.  | 

Q.  Vlio  were  the  members  of  your  Communist  Party! 
Unit?  A.  Justo  Cruz,  Agapito  Vigil,  Guadalupe  Zapata, | 
Elias  Espinoza.  | 

Q.  Is  there  anything  further  that  you  would  like  to  say?| 
A.  I  never  believed  in  the  principals  of  the  Communist  j 
Party ;  I  joined  because  I  thought  that  it  would  help  me  get  | 
a  job.  I  did  not  know  then  that  it  was  a  Russian  organiza-  i 
tion. 

Q.  Will  you  sign  this  statement?  i 

Tomas  S.  Estrada 

Subscribed  and  sworn  to  before  me,  Truman  L.  LeFors,  | 
Investigator,  this  31st  day  of  March,  1952.  | 


Witness : 

John  N.  Barnes 
John  N.  Barnes,  Inv, 


Truman  L.  LeFors 


12 


Decision  of  Special  Inquiry  Officer 

UNITED  STATES  DEPARTMENT  OF  JUSTICE 
IMMIGR.\TION  AND  NATURALIZATION  SERVICE 
EL  CENTRO,  CALIFORNIA 
IX>S  ANGELES  DISTRICT 


File :  E  069  326 


June  11,  1953 


In  re:  Tomas  Estrada-Salazar,  aka  Sergio  Bustamente 


In  Deportation  Proceedings 

In  behalf  of  Respondent :  Richard  \V.  Petberbridge, 
Attorney  at  Law,  117  North  Fifth  Street, 

El  Centro,  California. 


Charges : 

Warrant:  Act  of  1952,  Sec.  241(a) — Act  of  1918 — at 
time  of  entry,  alien  who  was  a  member  of  the  Communist 
Partv  of  the  Ciiited  States 

Lodged :  None 
Application:  None 

Detention  Status:  Released  under  $500.(X)  bond. 

Discussion:  Respondent  claimed  the  privilege  against 
self-incrimination  and  did  not  testify  at  the  hearing. 

The  record  relates  to  a  43-year-old  married  male,  a 
native  and  citizen  of  Mexico,  who  entered  the  United 
States  on  or  almut  August  2,  1920  and  who  was  granted 
a  (Certificate  of  I^awful  Entry  on  August  14,  1947.  lie  last 
entered  the  United  States  on  Sejitemhor  28,  1950  at 
Calexico,  California,  at  which  time  he  was  admitted  under 
the  Seventh  Proviso  to  Section  3  of  the  Immigration  Act 
of  February  5,  1917  on  appeal  as  a  returning  lawful 
resident  of  the  United  States.  That  entry  has  been  verified. 

'Exhibit  3,  which  is  a  record  of  the  Board  of  Special 
Inquiry  proceeding  of  June  2,  1950,  at  which  time  respond- 


i 

I 


eiit  was  an  applicant  for  admission  to  the  United  States,  j 
was  entered  into  the  record  over  objection  by  Counsel.  ^ 
This  document  was  identified  by  the  Chairman  of  the  Board  j 
of  Special  Inquiry  and  clearly  admissible  in  e\'idence.  i 
Exhibit  6,  which  is  a  sworn  statement  made  by  the  | 
respondent  to  an  immigration  officer  on  March  31,  1952,  | 
was  entered  into  the  record  over  objection  by  counsel.  | 
This  statement  was  identified  by  the  officer  to  whom  it  was  i 
made.  The  answers  to  questions  propounded  to  the  | 
respondent  in  this  statement  clearly  show  his  voluntary  | 
membershij)  in  the  Communist  Party  of  the  United  States,  I 

e.g. :  I 

1 

“Q.  When  did  you  become  a  member  of  the  Communist  | 

Party  of  the  United  States?  A.  I  believe  it  was  in  1937.  | 

Q.  How  long  were  you  a  member?  A.  I  don’t  remember  I 

— about  two  or  three  vears. 

*  ! 

Q.  How  many  meetings  of  the  Communist  Party  of  the  | 
United  States  did  you  attend  during  the  period  of  your  | 
membership?  A.  Not  more  than  ten.  | 

Q.  Mlio  took  your  application  to  the  Communist  Party?  i 
A.  Justo  Cruz  took  my  application. 

Q.  Were  you  expelled  from  the  Communist  Party  or  did  I 
you  drop  out?  A.  T  just  quit  going.”  i 

i 

The  respondent's  last  entry  into  the  United  States  was  j 
an  unlawful  one  as  he  was  then  excludable  on  the  basis  | 
of  his  prior  membership  in  the  Communist  Party  of  the  i 
United  States.  He  is  found  to  be  subject  to  deportation  | 
at  this  time  on  the  charge  stated  in  the  warrant  of  arrest. ; 

Counsel  for  the  respondent  specified  that  in  the  event  | 
deportation  is  ordered,  the  respondent  prefers  deportation  i 
to  Mexico. 

i 

Findings  op  Fact:  i 

I 

Upon  the  basis  of  all  the  evidence  presented,  it  is  found: | 

I 

(1)  That  the  respondent  is  an  alien,  a  native  and  citizen! 

of  Mexico:  i 

! 

I 

I 

I 

i 

i 


i 
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(2)  That  the  respondent  last  entered  the  United  States 
on  September  28,  1950  at  (’alexico,  California; 

(3)  That  the  respondent  was  admitted  as  a  returning 
legal  resident  of  the  United  States; 

(4)  That  the  respondent  was  a  voluntary  member  of 
the  Communist  Party  of  the  United  States  during  1937. 

CoxcLusioxs  OP  Law’  : 

Upon  the  basis  of  the  foregoing  findings  of  fact,  it  is 
concluded : 

(1)  That  under  Section  241(a)  of  the  Immigration  and 
Nationality  Act,  the  respondent  is  subject  to  deportation 
on  the  ground  that  he  was,  at  time  of  entry,  a  member  of 
the  following  class  of  aliens  excludable  by  the  Act  of 
October  IG,  1918,  as  amended:  an  alien  who  was  a  member 
of  the  Communist  Party  of  the  United  States. 

OltDER:  It  is  ordered  that  the  respondent  be  deported 
from  the  United  States  pursuant  to  law’  on  the  charge 
stated  in  the  w’arrant  of  arrest. 

Harry  V.  Elus 
Harry  V.  Ellis, 

Specuil  hiquiry  Officer. 


I 


Decision 

I 

U.  S.  DEPARTMENT  OF  JUSTICE  | 

BOARD  OF  IMMIGRATION  APPEALS 

j 

June  22,  1954  i 

File:  E-069326 — Los  Angeles  I 

In  re :  Tomas  Estrada-Salazar  or  Sergio  Bustamente 

! 

In  Deportation  Proceedings  | 

In  behalf  of  Respondent:  Blanch  Freedman,  Attorney,  j 
220  Broadway,  New  York  38,  New  York  i 

(Heard:  August  26,  1953)  | 

Charges :  i 

Warrant:  Act  of  1952  (Section  241(a)) — At  time  of  : 
entry,  alien  who  was  a  member  of  the  Communist  Party  i 
of  the  United  States  I 

i 

I 

Lodged:  None  j 

Application:  None  ! 

Detention  Status:  Released  on  bond  ! 

I 

I 

Appeal  from  the  order  of  the  special  inquiry  officer  i 
requiring  respondent’s  deportation  on  the  ground  stated  | 
above.  I 

i 

The  facts  are  fully  set  forth  in  the  special  inquiry  i 
officer's  order.  The  special  inquiry  officer  found  that  the  | 
respondent  is  an  alien;  that  he  last  entered  the  United  | 
States  in  1950;  and  that  he  had  been  a  voluntary  member  | 
of  the  Communist  Partv  during  1937.  Counsel  contends  i 
that  deportability  has  not  been  established  because  the  fact  | 
that  the  alien  was  admitted  in  1950  is  res  adjudicata  of  the  i 
issue;  that  admissions  made  by  the  respondent  were  im-  | 
properly  admitted  because  the  voluntary  character  was  | 
not  sufficiently  established;  constitutional  objections  are  I 
also  raised.  I 

Respondent  claimed  the  privilege  against  self-incrimina-  ! 

tion  and  did  not  testify  at  the  hearing.  Membership  in  the  | 

I 

I 

i 
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Coimiiuiiist  Partv  was  established  bv  oral  and  written 

• 

admissions  made  by  him  before  two  officers  of  the  Immigra¬ 
tion  Service.  We  find  these  admissions  uncontradicted 
and  find  them  substantial,  probative  and  reliable  evidence 
of  resi>ondent’s  membership  in  the  Communist  Party 
{Matter  of  K-,  Int.  Dec.  500;  Matter  of  P-,  Int.  Dec.  378; 
Matter  of  B-R-,  Int.  Dec.  401). 

C'ounsel  contends  the  membership  was  not  with  belief  in 
the  principles  of  the  Communist  Party,  and  was  entered 
into  to  obtain  employment.  It  is  enough  that  it  was  a 
conscious  and  voluntary  membership  (Matter  of  R-,  Int. 
Dec.  522;  Matter  of  S-,  Int.  Dec.  417).  That  it  was  in  the 
belief  that  it  would  assist  in  obtaining  employment  did  not 
make  it  involuntary'  (Matter  of  D-,  Int.  Dec.  364). 

Counsel's  objections  concerning  the  fact  that  the 
respondent's  entry  was  authorized  in  1950  by  this  Board 
is  without  merit.  The  doctrine  of  res  adjudicata  does  not 
apply  to  our  decisions  (Matter  of  K-,  3  I&N  Dec.  575). 
Furthermore,  the  issues  were  not  the  same.  In  1950,  it  was 
alleged  that  respondent  had  l>een  a  member  of  the  Com¬ 
munist  Party,  but  he  had  denied  such  membership  and 
membership  was  not  established.  In  the  instant  case, 
membership  in  the  Communist  Party  is  established. 
Objections  of  a  constitutional  nature  raised  by  counsel  are 
not  within  our  jurisdiction  for  consideration  (Matter  of 
L-,  Int.  Dec.  3.34).  The  appeal  will  be  dismissed. 

Order:  It  is  ordered  that  the  appeal  be  and  the  same 
is  hereby  dismissed. 

(Signature  illegible) 
Acting  CJmirman 
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QUESTION  PRESENTED  | 

In  tlu*  opinion  of  tiie  appellee,  the  following  question  is  | 
jiresentecl:  | 

Whether  the  order  of  deportation  was  validly  issued  ! 
when  based  on  a  sworn  statement  of  appellant  clearly  ! 
showing  that  he  was  a  voluntary  member  of  the  Commu- 1 

nist  Party?  ! 
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United  States  Court  of  Appeals 
For  the  District  of  Columbia  Circuit 

No.  13,015 


Tomas  Estrada-Salazar,  Appellant, 

V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the  United 

States,  Appellee 


Appeal  from  the  United  States  District  Court 
for  the  District  of  Columbia 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

Tomas  Estrada-Salazar,  an  alien  of  Mexican  birth,  was 
born  on  January  19,  1910.  (J.A.  9)  Initially  he  entered 
and  was  admitted  for  permanent  residence  in  the  United 
States  at  Nogales,  Arizona,  on  August  2,  1920.  (J.A.  10) 
Tliereafter  he  was  granted  a  Certificate  of  Lawful  Entry 
on  August  14,  1947.  His  last  entry  into  the  United  States 
was  on  September  28,  1950,  at  Calexico,  California,  under 
the  Seventh  Proviso  to  Section  3  of  the  Immigration  Act 
of  February  5, 1917  on  appeal  as  returning  lawful  resident 
of  the  United  States. 


o 


In  1953.  appellant  was  taken  into  custody  under  a  war¬ 
rant  of  arrest  charginir  that  he  had  entered  into  the  United 
States  in  violation  of  Section  241(a)  of  the  Immigration 
and  Xationality  Act,  in  that  at  the  time  of  entry,  he  was 
an  alien  who  was  a  member  of  the  Communist  Party  of  the 
United  States.  He  was  released  on  a  $500  bond  pending 
determination  of  dej^rtability.  (J.A.  12)  Thereafter,  a 
hearing  was  held  pursuant  to  Section  242(b)  of  the  Act, 
8  U.S.C.  §  1252(b).  and  the  regulations  promulgated  there¬ 
under,  8  C.F.R.  §  242.  at  which  time  appellant  was  repre¬ 
sented  by  counsel,  upon  whose  advice  he  declined  to  testify. 
(App.  la)^ 

I  There  was  entered  into  the  record  of  this  hearing  Hx- 
hibit  6,  a  sworn  statement  made  by  appellant  to  an  immi¬ 
gration  officer  on  March  31,  1952.  Besides  acknowledging 
that  he  was  a  native  and  citizen  of  Mexico,  appellant  ad¬ 
mitted  therein  that  in  1937,  during  his  residency  in  this 
countrv,  he  became  a  member  of  the  Communist  Partv  of 
the  Unite<i  States:  that  he  remained  a  member  about  two 
or  three  years:  and  that  he  attende<i  meetings  of  the  Com¬ 
munist  l^arty,  although  not  more  than  ten.  Although  he 
.<aid  he  paid  dues  to  the  Communi.<t  Party,  he  does  not  re- 
meml)er  how  much  nor  whether  he  was  issued  a  Communist 
Party  membership  book.  He  further  stated  that  he  cpiit 
going  to  the  meetings  and  was  out  of  the  Party  before 
World  War  IT.  He  named  Justo  Cruz  as  the  person  who 
took  his  application  to  the  Communi.st  Party  and  disclo.sed 
that  Justo  Cruz,  Agapito  Vigil,  Cfuadalupe  Zapata,  and 
Elias  Espinoza  were  members  of  his  Communist  Party 
T'nit.  Though  he  stated  he  never  believed  in  the  principles 
of  the  Communist  Party  and  did  not  know  at  the  time  he 
joined  that  it  was  a  Russian  organization,  he  said  he  joined 
because  he  thought  it  would  help  him  get  a  job.  (J..\.  8-11) 

No  evidence  was  presented  on  behalf  of  appellant  at  this 
hearing. 

On  June  11,  1953,  in  a  decision  of  the  Special  Inquiry 
Officer,  appellant  was  found  to  be  an  alien,  a  native  and 

^  The  Joint  Appendix  will  be  referred  to  herein  as  “J.A.  the 

separate  appendix  of  appellee  as  “App.  “. 
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citizen  of  Mexico ;  that  he  had  last  entered  the  United  States! 
on  September  28,  1950,  at  Calexico,  California ;  and  that  hei 
was  a  voluntary  member  of  the  Communist  Party  during, 
1937.  The  Special  Inquiry  Officer,  therefore,  coneludedi 
that  he  was  “subject  to  deportation  on  the  ^^round  that  he! 
was,  at  time  of  entry,  a  member  of  the  following  class  ofi 
aliens  excludable  by  the  Act  of  October  16,  1918,  asi 
amended:  an  alien  who  was  a  member  of  the  Communist! 
Party  of  the  United  States.’^  (J.A.  12-14)  I 

An  appeal  was  taken  to  the  Board  of  Immigration  Ap-| 
peals.  The  Board  found  that  the  charge  was  supported  byl 
reasonable,  substantial,  and  probative  evidence  and  di.s-i 
missed  the  appeal  on  June  22,  1954.  (J.A.  15,  16)  i 

On  August  26,  1954,  appellant  filed  in  the  United  Statesj 
District  Court  for  the  District  of  Columbia  a  complaint  to 
review  and  set  aside  the  deportation  order  and  for  injunc-j 
tive  relief  pending  trial  of  the  case.  (J.A.  2-4)  An  answer 
was  filed  by  appellee  on  May  20, 1955.  (J.A.  4-6)  Appellee 
thereafter  moved  for  summary  judgment  on  the  ground 
that  the  complaint  failed  to  state  a  claim  upon  which  relief 
may  be  granted.  (J.A.  7)  On  December  5,  1955,  the  Dis-| 
trict  Court  granted  appellee’s  motion  for  summary  judg¬ 
ment,  but  allowed  a  stay  of  deportation.  (J.A.  7,  8)  Thisj 
appeal  followed. 

i 

STATUTES  INVOLVED  I 

8  U.S.C.  §  1251(a)(6)(C)  provides:  I 

“  §  1251.  Deportahle  aliens  —  General  classes  —  (a)  I 
Any  alien  in  the  United  States  (including  an  alien  crew-| 
man)  shall,  upon  the  order  of  the  Attorney  General,  bei 
deported  who —  | 

•  •  •  •  «  j 

“  (6)  is  or  at  any  time  has  been,  after  entry,  a  mem-i 
ber  of  any  of  the  following  classes  of  aliens :  I 

i 

“(A)  Aliens  who  are  anarchists;  i 

j 

“  (B)  Aliens  who  advocate  or  teach,  or  who  are  mem-i 
bers  of  or  affiliated  with  any  organization  that  advo-! 
cates  or  teaches,  opposition  to  all  organized  govern-! 

ment ;  | 

i 

I 

i 

i 
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“(C)  Aliens  who  are  menil)ers  of  or  affiliated  with 
(i)  the  Communist  Party  of  the  United  States;  (ii) 
any  other  totalitarian  party  of  tlie  United  States: 
(iii)  the  Communist  Political  Association:  (iv)  the 
1  Communist  or  any  other  totalitarian  party  of  any 
State  of  the  United  States,  or  any  foreip:n  state,  or  of 
any  political  or  jjeographical  subdivision  of  any  for- 
i  eiffn  state:  (v)  any  section,  subsidiary,  branch,  affili¬ 
ate,  or  subdivision  of  any  such  association  or  party: 
or  (vi)  the  direct  predecessors  or  successors  of  any 
i  such  association  or  party,  re^jardless  of  what  name 
such  jrroup  or  orjranization  may  have  used,  may  now 
bear,  or  may  hereafter  adopt:  Prnv’uJefl,  That  nothinir 
in  this  parairraph,  or  in  any  other  provision  of  this 
'  chapter,  shall  be  construed  as  <leclarin2:  that  the  Com- 
!  niunist  Party  does  nf)t  advocate  the  overthrow  of  Gov¬ 
ernment  of  the  T’nite<l  States  by  force,  violence,  or 
other  unconstitutional  means/ ^ 

8  U.S.C.  §  12r)2(b)(4)  provides: 

“§12r)2.  Apprehension  and  deportation  of  aliens — 

'  Arrest  and  custody:  review  of  determination  by  court 

•  •  •  •  • 

“(b)(4)  no  decision  of  de|)ortability  shall  be  valid 
unless  it  is  based  upon  reasonable,  substantial,  and 
probative  evidence/’ 

SUMMARY  OF  ARGUMENT 

The  facts  relie«l  on  by  the  special  iiujuiry  officer  ch*arly 
demonstrate  that  appellant  joined  the  Party  in  1937, 
“aware  that  he  was  joininp^  an  or^'anization  known  as  the 
Communist  Party,’’  and  “did  so  of  his  own  free  will’’. 
Appellant’s  voluntary  sworn  statement,  in  which  he  ad¬ 
mits  that  he  joined,  remained  a  member  about  two  or  three 
years,  attended  meetin^;s,  paid  dues,  and  knew  the  other 
members  of  his  Unit,  satisfies  the  requirements  of  proof  of 
membership.  In  addition,  appellant  stood  mute  through¬ 
out  the  hearing  and  declined  to  explain  or  refute  the  evi¬ 
dence  adduced.  The  order  of  deportation  therefore  was 
premised  upon  reasonable,  substantial,  and  probative  evi¬ 
dence. 
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Moreover,  there  is  no  justification  for  appellant’s  asf 
sumption  that  the  Immigration  Service  and  Board  of  Iml 
migratioii  Appeals  applied  an  erroneous  legal  theory  iik 
their  consideration  of  the  evidence. 


ARGUMENT  | 

The  Order  of  Deportation  Was  Premised  Upon  Reasonable. 

Substantial,  and  Probative  Evidence 

I 

The  Court  is  concerned  here  primarily  with  the  problem! 
as  to  whether  the  finding  of  Coimnunist  Party  membership! 
was  based  on  reasonable,  substantial,  and  probative  evi-| 
deuce  within  the  meaning  of  the  deportation  statute,  $ 
U.S.C.  §l:^51(a)(6)(C).-  ^  I 

Appellant  chiefly  contends  that  the  evidence  fails  to  sup-i 
|X)rt  the  finding,  because  there  was  no  showing  that  he  en-i 
gaged  in  activities  as  a  member.  He  argues  that  in  orderj 
to  establish  more  than  nominal  membership  which  would! 
keep  an  alien  out  of  the  deportable  class,  it  is  necessary  to| 
prove  not  only  that  the  alien  joined  the  organization,  buti 
also  that  he  engaged  in  activities  which  forwarded  the  pro-! 
gram  or  policies  of  the  Communist  Party.  In  effect,  he! 
counsels  this  Court  to  disregard  the  recent  ruling  of  the! 
Supreme  Court  in  Galvan  v.  Press,  347  U.S.  522  (1954),! 
on  this  exact  same  issue,  and  adopt  a  limited  interpreta-! 
tion  of  the  Act  which  that  Court  expressly  rejected.  | 
In  Galvan,  supra,  the  Supreme  Court  refused  to  construe! 
the  Act  as  providing  for  deportation  only  of  those  aliens! 
who  joined  the  Communist  Party  fully  conscious  of  its| 
advocacy  of  violence,  and  who,  by  so  joining,  thereby  corn-! 
mitted  themselves  to  this  violent  purpose.  Likewise,  it  de-i 
dined  to  interpret  the  Act  so  as  to  require  proof  that  an| 
alien  had  joined  the  Communist  Party  with  full  apprecia- 1 
tion  of  its  purposes  and  program,  or  which  would  make! 
support,  or  even  demonstrated  knowledge  of  the  Party’s! 
advocacy  of  violence  a  prerequisite  to  deportation.  To  thei 
contrary,  the  Court  concluded  that  ^‘It  is  enough  that  the! 
alien  joined  the  Party,  aware  that  he  was  joining  an  or-i 

-  ! 

2  Appellant  here  does  not  raise  the  issue  as  to  whether  his  alienage  was  j 

properly  established.  That  question,  therefore,  will  be  disregarded  herein.  ' 


6 


^anization  known  as  the  Coinmuiiist  Party  which  operates 
as  a  distinct  and  active  political  organization,  and  that  he 
did  so  of  his  own  free  will’’.  347  U.S.  at  528. 

The  deportation  decision  in  the  instant  c*ase,  therefore, 
must  lx*  sustained  shouhl  the  evidence  upon  which  it  is 
predicated  demonstrate  that  appellant  falls  within  the 
meaning  of  the  statute,  while  at  the  same  time  complying 
with  tile  standards  .<et  forth  in  Section  242(b)(4)  of  the 
Act.  S  r.S.C.  §  1252(b)(4).  This  section  provides  that 
“Xo  decision  of  deportability  shall  be  valid  unless  it  is 
based  upon  reasonalile.  sulistantial,  and  probative  evi- 
tlence”.  Congress  has  construed  this  requirement  to  mean 
that,  “where  the  decision  rests  upon  evidence  of  such  a 
nature  that  it  cannot  be  said  that  a  reasonable  ])erson 
might  not  have  reached  the  conclusion  which  was  reached, 
the  cas(*  may  not  be  reversed  because  the  judgment  of  the 
appellate  body  (lifTers  from  that  below.”  ^ 

I  Witli  tills  Congressional  definition  in  mind,  let  us  con¬ 
sider  tile  evidence  upon  which  the  finding  in  question  was 
based. 

Primarily,  tills  evidence  was  derived  from  Kxhibit  6,  ap¬ 
pellant’s  sworn  statement,  in  <|uestion  and  answer  form, 
voluntarily  made  to  an  immigration  officer  on  .March  31, 
1952.  .\mong  otiier  tilings,  appellant  at  tliat  tiiiu*  stated 
that  in  1937,  during  a  period  of  liis  residency  in  this  coun¬ 
try,  he  became  a  member  of  tiie  Communist  Party  of  tlie 
United  States:  liiat  lie  remained  a  memlier  about  two  or 
three  years:  tiiat  iie  atteiide<i  meetings  of  tlie  C’ommuuist 
Party,  altiiougii  not  more  tiian  ten:  that  he  |)aid  du(‘s  to 
the  Communist  Party,  but  does  not  reuiemlier  liow  much 
nor  whether  he  was  issued  a  Communist  Party  member¬ 
ship  book:  that  one  Justo  Cruz  took  his  application  to  the 
Party;  and  that  Justo  Cruz,  Agapito  Vigil,  Guadaluix' 


3  H.  R.  Rep.  No.  1365,  82d  Cong,,  2d  Sess.,  dated  Fehruary  14,  10r)2,  which 
accompanied  H.R.  5678,  the  bill  which  ultimately  became  the  Immigration 
and  Nationality  Act  of  1952,  at  57.  See  also  Sen.  Rep.  No.  1137,  82d  (’ong., 
2d  Sess.,  dated  January  29,  1952,  which  accompanied  S.  2550,  the  companion 
bill  to  H.R.  5678,  at  31. 
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Zapata,  and  Elias  f]spinoza  were  the  other  members  of 
this  Coiniiiunist  Partv  Unit/ 

In  addition  to  tliese  uneontradicted  admissions  of  mem- 
horsliip,  appellant,  although  present,  stood  mute  through¬ 
out  the  entire  deportation  hearing.  In  a  proceeding  of  this 
nature,  it  would  seem  incumbent  upon  him  to  at  least  offer 
an  ex])lanation.  Consequently,  his  failure  to  testify  is  im- 
j)<»rtant  and  may  be  considered  against  him.  United  States 
e.\  rel.  Vajtauer  v.  Conmiissionrr.  273  U.S.  103,  111  (1927) ; 
Saks(iff(niski/  V.  irceY/iw.  53  F.  2d  13,  16  (9th  Cir.  1931). 
Silence  not  only  may  be  a  relevant  factor,  but  often  is  evi¬ 
dence  of  the  most  persuasive  character.  United  States  ex 
rel.  Silokum^skif  v.  Tod,  263  U.S.  149,  153,  154  (1923),  and 
may  tend  to  corroborate  other  evidence.  United  States  ex 
rel.  ('ircclla  v.  Sahli,  216  F.  2d  33,  39  (7th  Cir.  1954),  cert, 
denied  :U8  U.S.  964  (1955). 

Moreover,  the  record  of  the  deportation  hearing  dis- 

•*  Bcsulos  the  sworn  statement  containing  appellant  *s  admissions  of  member- 
sbip.  an  immigration  officer.  Truman  L.  LeFors,  testified  at  the  deportation 
hearing  that  on  .\pril  22.  1953.  he  and  another  immigration  officer,  John 
X.  Barnes.  ser\-ed  the  warrant  of  arrest  on  the  appellant.  On  this  occasion, 
both  officers  had  a  conversation  with  appellant,  which  was  not  reduced  to 
writing.  During  the  course  of  this  conversation  they  showed  appellant  a 
(’“ommunist  Party  membership  book  .and  a  receipt  card.  At  that  time  ap- 
]Hdlant  identified  the  b(»ok  as  being  the  Communist  Party  book  which  h.ad 
bi'en  issued  to  him  on  the  b.asis  of  the  receipt  which  also  h.ad  been  issued 
to  him.  (App.  4.a)  book  bearing  the  caption  “Communist  P.arty 

of  the  X’.S.A..  1938.  Membership  Book.  Xo.  60269,”  issued  in  the  name  of 
Sergio  Bustamante  was  then  exhibited  to  LeFors  as  well  as  a  receipt  card 
bearing  the  same  number  .and  same  name.  Both  the  book  and  the  receipt 
card  were  dated  December  10.  1937  and  both  bore  identical  identifying  data 
of  “State,  Cal.;  District  13;  County,  L.  A.;  City,  Westminster;  Section, 
Orange  Co.;  Unit,  Xew  Members’*.  LeFors  identified  the  book  and  card 
as  being  the  same  book  and  card  which  he  had  sho^^•n  to  appellant  on  April 
22.  1953,  and  which  appellant  at  that  time  had  acknowledged  were  related 
to  him.  LeFors  based  this  testimony  upon  certain  notations  which  he  had 
made  on  both  the  book  and  receipt  card  and  which  were  identified  by  him 
during  the  course  of  the  hearing.  LeFors  further  stated  that,  when  asked 
why  he  had  put  “Tom”  on  the  line  for  the  signature  and  then  scratched  it 
out  and  written  “Sergio  Bustamante”,  appellant  replied  that  he  had  been 
instructed  by  the  people  who  issued  the  book  to  him  th.at  he  should  not  sign 
his  true  name,  but  should  give  another  name.  (App.  5a-7.a)  It  was  stipulated 
between  counsel  that  Immigration  Officer  Barnes  would  testify  to  the  •same 
effect  as  LeFors.  (App.  8a) 
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closes  that  no  evidence  was  offered  in  behalf  of  appellant. 

Thus,  it  is  clearly  evident  from  the  evidence  of  record 
emanating  from  appellant's  own  lips,  which  was  neither 
explained  nor  refuted,  that  not  only  did  he  join  the  Party, 
** aware  that  he  was  joining  an  organization  known  as  the 
Communist  Party”  and  “did  so  of  his  own  free  will”,  but 
he  compli(‘d  with  what  might  be  called  the  formal  require¬ 
ments  of  membership  by  attending  Party  meetings  and 
pa\*ing  Party  dues.  Hence,  the  special  inquiry  officer  had 
rt'asonable.  substantial,  and  probative  evidence  upon  which 
to  base  his  finding  herein.  Certainly,  it  “cannot  be  said 
that  a  reasonable  person  might  not  have  reached  the  con¬ 
clusion  which  was  reached”. 

As  authority  for  this  position,  appellee  directs  this 
Court's  attention  to  the  cases  of  Rowoldt  v.  Perfetto,  228 
V.  2d  109  (8th  Cir.  19.A')).  rrrt.  fjranted  .3.')0  H.S.  99.3  (19.')r)), 
and  Mniwz  v.  Kelletf,  231  F.  2d  .381  (9th  Cir.  19.35),  which 
are  particularly  significant  on  the  question  of  the  amount 
of  evidence  tliat  will  support  a  finding  of  deportability 
under  this  statute.® 

I  In  Roiroldt  v.  Perfetto.  supra,  deportation  w’as  sought 
and  obtained  on  the  ground  tliat  Rowoldt  was  an  alien  who, 
after  entrv  into  the  T"nit(*d  States,  was  a  member  of  the 


Communist  Party.  There,  the  principal  issue  was  whether 
tlie  evidence  was  sufficient  to  support  a  finding  upon  which 
th(‘  deportation  order  was  based,  namely,  that  Rowoldt  was 

a  member  of  the  Communist  Partv  in  19.35. 

* 

Fvidence  of  member.^ship  was  derived  from  sworn  testi¬ 
mony  voluntarily  given  by  the  alien  before  a  .special  inspec¬ 
tor  of  the  Immigration  an<l  Naturalization  Service  prior 
to  the  date  of  the  deportation  liearing.  Rowoldt’s  testi¬ 
mony  was  substantially  to  tlie  effect  that  in  the  spring  or 
summer  of  1935  he  had  joined  both  the  Workers’  Alliance 
and  the  Communist  Party  in  Minneapolis;  that  he  held  no 
office  in  the  Communist  Party,  but  was  on  the  Executive 


5  See  .ilso  Quattrone  v.  Nicolls,  210  F.2d  .513  (1st  Cir.  1954),  eeri.  dcnud 
347  U.S.  976  (1954),  wherein  a  finding  th.it  the  alien  had  affiliated  with 
the  Communist  Party  after  entry,  based  in  the  most  part  on  evidence  obtained 
from  signed  statements  voluntarily  made  by  the  alien  under  oath  prior  to 
the  hearings,  was  sustained. 
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Board  of  the  Workers^  Alliance;  that  he  was  a  member  of| 
the  Party  until  the  end  of  1935,  for  probably  about  a  year  ;j 
that,  for  a  while,  he  ran  as  a  kind  of  a  salesman  the  Partyj 
bookstore  in  Minneapolis,  which  dealt  in  literature  of  aU| 
kinds — Strachey,  Marx,  Leninas  writing  and  that  of  others^ 
that  the  store  was  an  official  outlet  for  Communist  litera-| 
ture;  and  that  he  secured  his  employment  through  hid 
Communist  Party  membership.  I 

On  the  basis  of  those  facts,  the  Court  sustained  the  deci^ 
sion  of  the  hearing  officer  on  the  ground  that  there  was 
adequate  evidence  in  the  record  for  finding  more  than' 
nominal  membership  in  the  Communist  Party.  It  was  also 
felt  that  there  was  “no  controlling  distinction  between  the 
Galvan  case  and  Rowoldt's  case.”  228  F.  2d  at  111.  I 
In  the  Munoz  case,  supra,  deportation  was  sought  and 
obtained  on  the  ground  that  the  alien  had  been  after  entr^^ 
into  the  Cnited  States,  a  member  of  the  Communist  Partyi 
The  only  question  which  concerned  the  Court  was  whether 
or  not  Munoz  was  substantially  a  member  of  the  Commu-f 
nist  Party  within  the  definition  of  the  terms  of  the  statute! 

The  only  evidence  available  on  this  issue  of  membership 
was  testimonv  of  the  alien  himself  before  the  immigration 
authorities.  In  substance,  he  admitted  that  he  was  active 
in  union  work  and  in  that  connection  was  given  a  Commui 
nist  Party  membership  card,  but  he  did  not  consider  him^ 
self  a  member  of  the  group  as  he  did  not  sign  the  cardl 
Munoz  also  admitted  attending  two  Communist  Party  meetf 
ings  in  1944;  one,  which  was  called  by  the  president  of  th^ 
union  local,  and  the  other,  held  in  Phoenix,  which  he  atr 
tended  with  the  president  and  the  secretary  of  the  union 
local.  After  this  second  meeting  he  was  invited  to  a  social 
gathering  in  a  book  shop,  where  he  bought  a  book  of  th<^ 
Constitution  of  the  Communist  Party  and  was  given  Party 
literature,  which  he  thought  he  had  burned.  Although  he 
testified  that  he  was  ignorant  of  the  aims  of  the  Party  while 
a  member,  he  admitted  subscribing  for  one  year  to  the 
“  People ^s  World  Weekly”.  He  said  his  chief  justificatioiji 
for  his  connection  with  the  Communist  Party  and  persons 
found  by  the  Board  of  Immigration  Appeals  to  be  known 
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Commiinisti!  was  the  fact  that  lie  wanted  to  learn  how  to 
combat  anti-Mexican  discrimination.  Munoz  denied  ever 
payinir  regular  dues  to  the  Party  and  asserted  that  he  quit 
the  Party  six  months  after  he  got  his  card. 

Notwithstanding  Munoz’s  contentions  that  (1)  his  testi¬ 
mony  di.<closed  that  he  never  considered  himself  a  member 
becau.^e  he  had  not  signed  the  membership  card;  that  (2) 
he  was  only  a  nominal  member  within  the  meaning  of  the 
Act  b(*cause  his  membership  was  for  employment  purpo.sos 
only:  and  that  (3)  his  membership  was  involuntary  since 
he  swore  he  <lid  not  understand  the  aims  and  operations  of 
the' Party  beeause  he  was  badly  infornu'd  and  not  an  active 
member,  th<‘  (’ourt  concluded  that  “he  fell  within  the  pur- 
p<).«e  of  the  statute”  and  that,  on  the  basis  «)f  the  reconl, 
there  was  reasonable,  substantial,  and  probative  evidence 
to  support  the  onler  of  deportation,  particularly  since  the 
“alien  was  neither  accidentallv  nor  artificiallv  nor  uncon- 

•  ft 

sciously  nor  in  appearance  only  a  member  of  the  Commu¬ 
nist  Partv”.  231  F.  2d  at  383. 

ft 

Tn  view  of  the  judicial  pronouncements  contained  in  the 
cases  cited  above,  appellant’s  argument  here  that  no  more 
than  nominal  member.'jhip  was  estal)lishe<l  inasmuch  as  he 
state<l  that  he  never  believed  in  the  Party’s  principles;  that 
he  joined  because*  he  thought  it  would  help  him  get  a  job; 
that  he  attended  only  a  handful  of  meetings  over  a  period 
of  several  years;  and  that  he  drifted  out  of  the  Party,  is 
totally  without  merit  and  ofTers  no  avenue  of  escape  from 
the  provisions  of  the  statute.  For  neither  conscious  ap¬ 
preciation  of  the  Party’s  purposes  and  program  nor  motive 
nor  support  is  a  prerequisite  to  deportation. 

Yet,  appellant  further  claims  that  the  case  should  be  re- 
vet-sed  an<l  remanded  for  administrative  redetermination 
becau.se  the  Immigration  and  Naturalization  Service  mu.st 
have  applied  an  erroneous  legal  theory  in  view  of  the  recent 
flair  an  decision.  However,  as  appellant  concedes,  the 
Oalraa  decision  had  been  handed  down  some  time  before 
the  decision  of  the  Board  of  Immigration  Appeals  in  the 
instant  ca.se.  Certainly  it  cannot  be  presumed  that  the 
Board  did  not  apply  a  Supreme  Court  decision  published 
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nearly  a  month  earlier  in  a  field  with  which  the  Board  was 
vitally  concerned.  Appellant,  we  feel,  assumes  somewhat 
more  than  he  has  any  right  to  assume  when  he  flatly  states 
that  “it  is  clear  that  the  Board  had  not  yet  appreciated  th^ 
Supreme  Court’s  interpretation.”  That  gratuitous  as¬ 
sumption  is  not  justified  and,  we  submit,  should  be  giveiji 
no  weight.  j 

Consequently,  since  the  finding  of  voluntary  membership 
in  the  Communist  Party  by  the  special  inquiry  officer,  based 
here  on  reasonable,  substantial,  and  probative  evidencei, 
was  upheld  by  the  Board  of  Immigration  Appeals  as  we|l 
as  the  District  Court  below,  and  no  claim  is  made  that  ap;- 
pellant  joined  the  Party  accidentally,  artificially,  or  un,^ 
consciously  in  appearance  only,  this  Court  would  not  be 
justified  in  disturbing  it. 

CONCLUSION  j 

Wherkfore,  it  is  respectfully  requested  that  the  judgr 
ment  of  the  District  Court  be  affirmed. 

I 

Oliv’er  Gasch,  I 

United  States  Attorney.  \ 

Lewis  C.vrroll,,  | 

William  F.  Becker,  | 

David  W.  Kikdleberger, 

Assistant  United  States  Attorneys. 
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APPENDIX 

1  UNITED  STATES  DEPARTMENT  OF  JUSTICE 

IMMIGRATION  AND  NATURALIZATION  SERVICE 
EL  CENTRO,  CALIFORNIA 
LOS  ANGELES  DISTRICT 

May  7, 1953 

File:  K 069 326  | 

In  re:  Tomas  Estrada- Salazar,  aka  Sergio  Bustamente  i 

i 

I 

Record  of  Hearing  in  Deportation  Proceedings  i 

Present:  | 

1 

H.\rry  V.  Ellis,  Special  Inquiry  Officer 
Richard  L.  Lay,  Examining  Officer  | 

Sidney  J.  Brownlee,  Stenographer  i 

Tomas  Estrada- Salazar,  Respondent  I 

Richard  W'.  Petherbridge,  Attorney  at  Law,  117  North  | 
I^ifth  Street,  El  Centro,  California,  Counsel  for  Re-  I 

spondent.  I 

i 

Special  Inquiry  Officer  to  Respondent:  j 

j 

Q.  Do  you  speak  and  understand  the  English  language?  | 
A.  A  little  bit. 

By  Counsel  for  Respondent:  I  would  like  to  advise  all  | 
present  that  I  am  advising  Mr.  Estrada  not  to  participate  I 
in  these  proceedings  and,  under  the  Fifth  Amendment  of  | 
the  Constitution,  to  stand  mute,  on  the  theory  that  the  pro-  I 
ceedings  here  are  penal.  Also,  I  am  advising  that  the  per-  I 
son  I  am  representing  in  these  proceedings  is  Mr.  Tomas  I 
Estrada-Salazar,  that  he  is  the  person  placed  under  these  | 
proceedings  and  who  is  named  in  the  warrant  of  arrest  and  I 
that  he  has  also  been  known  as  Sergio  Bustamente.  ! 

Special  Inquiry  Officer  to  Counsel:  j 

Q.  Do  you  also  acknowledge  service  of  warrant  of  arrest,  | 
dated  April  3rd,  1953  and  served  April  22,  1953,  in  the ! 
name  of  Tomas  Estrada-Salazar,  also  known  as  Sergio ! 

I 

Bustamente?  i 

A.  Yes,  we  'will  stipulate  that.  i 


I 

i 

i 

i 
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Special  Inquiry  Officer  to  Respondent: 

Q.  Will  you  please  raise  your  right  hand  and  be  sworn? 

A.  (By  counsel)  Due  to  my  advice,  I  am  advising  him 
not  to  be  sworn. 

Special  Inquiry  Officer  to  Respondent's  Counsel: 

Q.  I  show  you  warrant  of  arrest  Xo.  E  069  326,  issued 
by  the  Acting  District  Director,  Immigration  and  Xatural- 
ization  Service,  Los  Angeles,  California  on  April  3rd,  1933 
for  the  arrest  of  Tomas  Estrada-Salvzar  aka  Ser(;io  Bus- 
TAMKNTK.  Tliis  warrant  is  endorsed  to  show  service 
2  I  near  K1  Centro,  California  on  April  22,  19.33.  Have 
you  a  copy  of  this  warrant  of  arrest  ? 

A.  Yes,  I  do  acknowledge  that  I  have  a  cojiy  of  the  war¬ 
rant  of  arrest  and  at  this  time  I  move,  on  behalf  of  Mr. 
hLstrada,  for  the  dismis.'ial  of  these  proceedings.  The  rea¬ 
sons  for  this  motion  are  as  follows:  It  is  an  ex  ]iost  facto 
law,  in  that  it  was  not  in  effect  at  the  time  of  the  occnrnmce 
of  the  acts  referred  to  in  these  proceedings;  also,  it  is  a  bill 
of  attainder,  in  that  specific  groups  are  governed  by  legis¬ 
lative  fiats  and  therefore — 

Q.  Your  objections  will  Ik*  presented  in  any  brief  you  may 
submit,  will  they  not? 

A.  Yes,  sir,  but  I  wish  to  .state  the  reasons  for  my 
motion  for  dismissal  of  the  proceedings, 

Q.  All  right,  but  make  it  brief. 

By  Counsel:  The  third  reason  is  that  it  is  in  violation  of 
the  Third  Amendment,  in  that  it  is  directed  against  specific 
groups  which  may  meet  for  political  purposes;  and  the 
fourth  reason  is  that  these  proceedings  involve  a  viola¬ 
tion  of  due  processes  of  law,  in  that  the  arresting  officer, 
the  examining  officer  and  the  hearing  officer  are  part  and 
parcel  of  the  same  Department  and  therefore  part  and 
parcel  of  the  same  function  of  the  Department.  T,  there¬ 
fore,  move  that  the  proceedings  be  cancelled  at  this  time. 

By  Special  Inquiry  Officer: 

The  motion  is  overruled. 
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Q.  Have  you  received  a  notice  of  the  hearing?  | 

A.  Yes,  I  have.  | 

I 

By  ^special  Inquiry  Officer:  A  copy  of  the  warrant  of  | 
arrest  will  be  entered  in  the  record  as  ‘‘Exhibit  V\  j 

Special  Inquiry  Officer  to  Counsel:  ' 

i 

Q.  This  warrant  of  arrest  charges  that  the  respondent  j 
is  in  the  United  States  unlawfully  for  the  reason  that,  I 
at  the  time  of  entry,  he  was  an  alien  who  was  a  member  of  ! 
the  Communist  Party  of  the  United  States.  Does  respond-  i 
ent  understand  the  charge  contained  in  this  warrant  of  I 
arrest  ?  ! 

A.  (By  counsel)  At  this  time  I  would  like  to  ask  the  j 
question: — the  warrant  of  arrest  does  not  specify  the  time  ; 
of  the  act  specilied  in  the  charge — and,  I  would  like  to  add  i 
to  my  other  objections  that  the  notice  of  hearing  does  not  j 
specify  the  time  of  hearing  on  the  charge  against  him.  i 
3  Q.  I  show  you  copy  of  letter  on  Form  1-226,  ad-  j 

dressed  to  respondent  on  April  29th,  1953,  advising  | 
him  to  appear  at  this  office  for  the  hearing.  Did  the  re-  i 
spomlent  receive  this  notice  of  hearing?  ! 

A.  Yes,  Mr.  Estrada  and  I  have  received  it.  ! 

By  Special  Inquiry  Officer:  The  notice  of  hearing  will  j 
be  entered  in  the  record  as  “Exhibit  2”.  j 

j 

Special  Inquiry  Officer  to  Examining  Officer:  You| 
mav  proceed.  I 

i 

Examining  Officer  to  Special  Inquiry  Officer:  Inas-| 
much  as  I  understand  from  the  statements  of  counsel  that  I 
it  is  the  intention  of  counsel  to  have  the  respondent  standi 

mute,  I  wish  to  call  a  witness.  ' 

i 

•  ••••• 

i 

13  Examining  Officer  TO  Witness:  i 

Q.  Mr.  Lefors,  subsequent  to  the  date  March  31,  19521 
when  you  interviewed  the  subject  as  shown  in  Exhibit  6,1 
have  vou  had  occasion  to  talk  with,  or  interview,  the  re-! 

•  .  I 

spondent  on  any  other  occasion?  i 

A.  Yes,  I  did.  I 


I 


4a 


,Q.  as  that  in  connection  with  your  capacity  as  an  officer 
of  the  Immigration  and  Naturalization  Service? 

A-  Yes. 

Q.  And  what  was  the  nature  of  this  interview? 

A.  I  next  saw  Mr.  Estrada  on  April  22,  1953,  at  which 
time  I  served  the  warrant  of  arrest  in  deportation  pro¬ 
ceedings  upon  him. 

Q.  There  has  been  made  as  Exhibit  1  in  this  proceeding 
a  copy  of  the  warrant  of  arrest  which  indicates  it  was 
served  on  April  22,  1953  by  Truman  L.  LeEors,  Investi¬ 
gator.  I  ask  you  to  examine  that  docmnent,  particularly 
the  portion  relating  to  the  service  of  it  and  ask  if  you 
served  that  warrant? 

A.  Ye.s  I  did. 

Q.  And  is  this  respondent  here  the  party  upon  whom 
you  served  this  warrant? 

A.  He  is. 

Q.  At  the  time  you  .served  the  warrant  on  April  22,  1953, 
did  you  have  any  discussion  with  the  respondent,  other  than 
the  advice  as  shown  in  Exhibit  1  which  you  gave  him? 

A.  Yes. 

Q.  For  the  record  here,  can  you  state  the  context  of  the 
discussion  that  you  had  with  him  at  that  time? 

A.  At  that  time  I  was  accompanied  by  John  N.  Barnes, 
who  is  the  officer  who  was  with  me  during  the  previous 
interview  with  Mr.  Estrada.  We  had  with  us  at  that  time 
a  Communist  Party  Membership  l)ook  and  receipt  which 
we  had  reason  to  believe  had  been  isj<ued  to  him.  We 
showed  these  to  Mr.  Estrada  at  that  time  and  he  identified 
the  book  at  that  time  as  being  the  Party  book  which  had 
been  issued  to  him  on  the  basis  of  the  receipt  which  had 
been  issued  to  him. 

By  Coi’nsel  for  Respondent:  I  object  to  the  testimony 
made  by  the  witness. 

Special  Inquiry  Officer  to  Witness: 

Q.  At  this  time  was  a  record  made  of  the  conversation? 

A.  No,  it  was  conversation. 


By  Special  Inquiry  Officer:  Conversation  will  be  ad-  ; 
missible.  | 

Speclvl  Inquiry  Officer  to  Examining  Officer:  You  I 
may  proceed.  i 

14  Examining  Officer  to  Witness:  | 

Q.  At  this  time  I  show  you  a  small  blue  card,  approxi-  i 
mately  2"x5",  bearing  the  number  “60269^^  and  bearing  a  | 
signature,  the  first  word  apparently  being  “Tom’^  which  i 
has  been  crossed  out  and  follovred  by  the  signature  “Sergio  I 
Bustamante^’.  The  card  bears  a  date,  12/10/37,  and  other  | 
material.  I  ask  you  to  state  whether  this  is  the  card  you  i 
refer  to  here  as  having  been  shown  to  the  respondent  on  i 
April  22,  1953  and  during  which  some  other  conversation  j 
took  place!  • 

A.  Yes,  it  is.  ' 

Q.  On  the  reverse  of  this  card  there  appears  some  initials  j 
ami  the  date  “4-22-53”.  Is  any  part  of  the  material  on  I 
the  reverse  of  this  card  in  your  handwriting?  | 

A.  “T.L.L.”  is  in  my  handwriting.  | 

Q.  And  what  does  “T.L.L.”  refer  to? 

A.  Mv  initials.  i 

Q.  And  were  they  placed  thereon  on  April  22, 1953?  I 
A.  Yes.  I 

Q.  And  was  the  respondent  present  when  you  placed  the  i 
initials  on  this  card? 

A.  No.  I 

Q.  Were  they  placed  on  there  afterwards?  | 

A.  Afterwards.  i 

Q.  How  long  afterwards?  ! 

A.  I  would  say  a  couple  hours.  | 

Q.  Was  this  card  in  your  possession  all  of  the  time  of! 
approximately  tvs’O  hours?  I 

A.  Yes.  '  I 

Q.  You  mentioned  here  that  the  respondent  made  somej 
remark  about  what  this  card  represented.  Can  you  now| 
state  what  he  told  you  this  card  represented?  j 

A.  He  stated  that  a  membership  book  was  delivered  to| 
him  on  the  basis  of  this  receipt.  | 


By  Counsel,  for  Rf^'^pondhnt:  I  renew  my  objection  of 
a  few  minutes  aixo.  Wiien  he  states:  “He  stated  that  — ”, 
that  is  inakinir  a  conclusion.  1  believe  he  should  state  what 
that  conversation  was  about. 

i  By  Kx.\mining  Officer:  1  believe  that  is  what  he  just 
said. 

Spfxial  Inquiry  Officer  to  Witness: 

Q.  At  the  time  of  arrest  he  was  not  under  compulsion 
to  make  a  statement  1 

A.  Xo,  that  is  just  what  he  said. 

15  Special  Inquiry  Officer  to  Examining  Officer: 

You  may  proceed. 

Examining  Officer  to  Witness: 

’  Q.  Did  you  have  any  further  conversation  with  the  re¬ 
spondent  at  that  timet 

A.  Yes.  He  was  asked  why  he  had  put  “Tom”  on  the 
line  for  sij^nature  then  scratched  it  out  and  put  dowm  the 
words  “Serprio  Bustamante”  and  he  said  he  had  been 
instructed  by  the  people  who  issued  the  book  that  he  should 
not  siprn  his  true  name  but  should  ^rive  another  name,  and 
that  was  whv  he  .struck  out  “Tom”. 

•r 

Q.  Was  he  asked  at  that  time  to  state  whether  or  not 
that  sijrnature  was  his  signature? 

A.  He  identified  the  sijrnature  as  his  signature. 

i  By  Coun.sel  for  Ri-^^pondent :  May  I  examine  that  card? 

Note:  Card  handed  to  Counsel  for  examination. 
Examining  Officer  to  Witnes.s: 

Q.  Then,  Mr.  LeFors,  in  your  testimony  concerning  this 
card  you  mentioned  that  a  book  was  shov/n  the  respondent. 
At  this  time  I  am  going  to  show  you  a  booklet  of  approxi¬ 
mately  the  same  size  as  the  card,  the  outside,  green  in  color, 
is  blank,  and  the  first  white  page  bears  the  words  “Com¬ 
munist  Party  of  the  U.S.A.,  1938  Membership  Book”,  it 
shows  the  number  of  the  booklet  as  “No.  60269”  and 
issued  in  the  name  of  Sergio  Bustamante,  State  Calif., 
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District  13,  County  L.A.,  City  Westminster,  Section  Orange  I 
Countv,  Unit  New  Members,  and  shows  the  book  was  issued  I 
12/10/37.  It  bears  a  rubber  stamp  seal  and  a  stamped  | 
signature  which  appears  to  be  “W.  Schneiderman’^  I  show  ■ 
you  this  book  and  ask  you  if  that  is  the  book  "which  you  I 
showed  the  respondent  during  your  conversation  of  April  i 
22,  1953?  ‘  I 

A.  Yes,  that  is  the  book.  I 

Q.  Did  the  respondent  here  at  that  time  make  any  state- 1 
ments  to  vou  concerning  this  book?  i 

A.  He  stated  tliat  was  the  book  given  him  on  the  basis  j 
of  the  receipt  which  was  previously  identified  here.  | 
Q.  It  is  noted  that  in  the  front  of  this  book,  that  is,  I 
on  the  insi<ie  of  the  front  cover,  there  appears  the  initials  | 
“J.X.H.’-  the  date,  “4-22-53^^  and  the  letters:  “T.L.L.^M 
Is  any  part  of  the  notation  on  this  book  in  your  writing?! 

A.  The  “T.L.L.’^  is  in  my  handwriting;  they  are  my  I 
initials.  I 

Q.  Mlien  was  it  placed  in  the  book?  | 

A.  On  the  date  shown.  •  i 

Q.  Was  it  at  the  same  time  or  after  your  interview  withi 
the  respondent?  I 

A.  About  two  hours  after.  i 

I 

16  Q.  And  was  this  book  in  your  possession  all  the! 

time  of  approximately  two  hours  following  your  in-; 
terview  with  the  respondent?  i 

A.  Yes.  I 

Q.  At  the  time  the  respondent  identified  this  card  and 

the  book  as  relating  to  him,  had  the  warrant  of  arrest  been 
served  in  this  case?  i 

A.  No.  I 

Q.  Prior  to  the  conversation  with  this  respondent  t(i 

which  you  have  testified,  had  any  threats  or  coercion  of  any 
type  been  made  or  forced  upon  the  respondent  in  connection 
with  his  pending  Immigration  investigation  in  your 
presence?  ! 

A.  No.  ^  I 

Q.  Was  any  threat  of  force  or  violence  ever  made  ip 
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your  presence  during  the  entire  course  of  your  conversa¬ 
tions  with  him! 

A-  Xo. 


Examining  Officer  to  Special  Inquiry  Officer:  I  de¬ 
sire  to  introduce  this  card  and  book  in  evidence. 


17  By  Special  Inquiry  Officer:  Xo  attempt  will  be 
made  here  to  establish  the  constitutionality  of  the 
law  but  the  card  and  the  book  are  very  mat(‘rial  ami  will  lie 
admitted  in  evidence  as  “Exhibit  7”  and  “Exhibit  S’*. 


Examining  Officer  to  \Vitne.ss: 

Q.  Mr.  LeFors,  was  Investigator  John  X.  Barnes,  pre¬ 
viously  mention(*d  bv  vou  as  being  with  vou,  was  he  with 
you  during  the  entire  time  the  record  was  made  and  during 
the  entire  converj^ation  to  which  you  referred  concerning 
E.xhibits  7  and  8? 

A.  Yes. 


By  Examining  Offic?:r:  I  have  no  further  questions  to 

this  witness  at  this  time. 

•  ••••• 

21  Hearing  Resumed. 

Sp?:(tal  Enquiry  Officer  to  Examining  Officer: 

Q.  Are  you  ready  to  proceed? 

A.  Yes. 

Exa.mining  Officer  to  Special  Inquiry  Officer:  Prior 
to  this  short  recess  I  believe  I  explained  my  intention  to 
call  Mr.  John  X.  Barnes  who  has  been  previously  identi¬ 
fied  in  the  proceedings  here  as  a  witness.  During  the  rece.ss 
the  counsel  for  the  respondent  and  myself  had  a  conversa¬ 
tion  in  which  the  counsel  expressed  a  willingness  to  accept 
the  testimony  of  Mr.  Barnes  as  being  the  same  as  that  of 
Mr.  LeFors  and  in  view  of  that  fact  I  would  like  to  put  that 
in  the  record  as  being  the  same  as  Mr.  LeFors. 

By  Counsel  For  Respondent:  We  will  join  in  that 
stipulation. 

•  ••••• 
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Exhibil  No.  7 

No.  60269 

I  have  received 
Membership  Book 

Tom  Sergio  Bustamante 
^  (Signature) 

State  Cal.  District  13  County  L.A.  City  Westminster 
Section  Orange  Co.  Unit  New  Members 

12-10-37 

(date)  Pd. 

^  Be  sure  to  sign  and  return  to  the  membership  director 
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QUESTIONS  PRESENTED 

1.  Whether  a  finding  that  an  alien  was  deportable  as 
having  been  a  member  of  the  Communist  Party  was  sup¬ 
ported  by  adequate  evidence  that  the  membership  was  a 
cause  for  deportation  under  the  statute  in  that  it  was  more 
than  nominal. 

2.  Whether  a  deportation  order  must  be  remitted  for  ad¬ 
ministrative  redetermination  because  the  agency,  in  order¬ 
ing  deportation  for  past  Communist  Party  membership, 
found  only  that  the  membership  had  been  voluntary,  and 
did  not  consider  whether  the  membership  had  been  merely 
nominal  and  thus  not  a  ground  for  deportation. 
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IN  THE 


Dnited  States  Court  of  Uppeals 

For  the  District  of  Columbia  Circuit 


No.  13,015 


Tomas  Estr.\da- Salazar,  Appellant, 


Herbert  Brownell,  Jr.,  Attorney  General 
OF  THE  United  States,  Appellee, 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Coliunbia 


BRIEF  FOR  APPELLANT 


JURISDICTION 


This  is  an  appeal  from  an  order  of  the  District  Court! 
^ranting  appellee’s  motion  for  summary  judgment  (J.A.  7)j 
Jurisdiction  below  arose  under  D.  C.  Code,  11-305  and 
11-306;  28  U.  S.  Code  1331;  and  section  10  of  the  Admin^ 
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istrative  Procedure  Act,  ">  V.  S.  C.  1009.  Jurisdiction  of 
this  Court  is  conferred  by  2S  V.  S.  C.  1291. 

STATEMENT  OF  THE  CASE 

The  appellant  sued  below  to  enjoin  the  Attorney  General 
from  deyK)rtin.2:  him  under  a  dej><>rtation  order  (.I.A.  2). 
The  record  before  the  lininij^ration  and  Xaturali/ation 
Service  was  made  part  of  the  record  below  (.I.A.  7)  and 
is  included  in  the  record  on  appeal. 

The  appellant  is  a  native  and  citizen  of  M«*xico.  He  lirst 
<*ijtered  the  Tnited  States  in  1920.  ami  re-entered  on  Sep¬ 
tember  28.  19.")0.  He  is  married  to  a  native-born  citizen  of 
the  I'nited  .St:iT<*s  ;ind  is  the  father  of  si.\-nativ<*  born  citi¬ 
zens  of  th<‘  I’nited  States.  (J.A.  2.  4.  12.) 

The  <lej)ortation  onl(*r  is  base<l  on  a  lindinir  by  a  special 
inquiry  ofiicer,  aflirmed  by  th(‘  Board  of  Immiirration  Ap¬ 
peals.  that  ai)j)ellant  “was  a  voluntary  member  of  the 
C’ommunist  Party  of  the  rnite<l  States  duriii'r  19d7” 

14.  1.")).  Apt)ellant  was  theref<u*<*  hehl  deportahle  umler 
section  241(a)(1)  of  the  Immiirration  an<l  Nationality  .\ct. 
8  r.  S.  C’.  12.‘')1  (a)(l ).  as  an  alien  who  at  the  time  of  his 
entry  on  Se})tember  28,  lO.')!)  was  (‘xcludabh‘  uiuler  the  then 
existin’;  law.  On  S«*ptember  28,  lO.oO,  there  was  in  efTt‘ct 
section  22  of  the  Internal  Security  Act,  (>4  Stat.  100(),  whicli 
amended  the  Immiirration  Act  of  1918  to  exclude  from  ad¬ 
mission  into  th('  I’nited  States  aliens  who  at  any  time  had 
been  memlx^rs  of  the  (’ommunist  Party  of  tlu*  I’nited  Stat(‘s. 

The  finding;  that  appellant  had  been  a  memlnu*  of  the 

(’ommunist  Partv  was  base<l  entire! v  on  admissions  made 

*  * 

by  him  to  officers  of  the  Immip^ration  and  Naturalization 
Service  prior  to  tin*  institution  of  the  deportation  j)roceed- 
iji.j;.  It  aj)pears  from  these  admissions  that  appidlant  had 
beh)n^j:ed  to  a  Communist  I’arty  unit  of  live  persons  (.J.A. 
11).  He  stated  to  the  officers  of  the  Sendee  that  be  became 
a  member  in,  he  believed,  19.37:  that  he  remained  a  mem¬ 
ber  about  two  or  three  years;  that  lie  attended  not  mon* 
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than  ten  Party  meetings;  that  he  paid  dues  of  unrecalled 
amounts;  that,  eventually  he  “just  quit  going^^;  and  that 
he  never  believed  in  the  Party ^s  principles  (J.A.  10).  He 
said:  “I  never  believed  in  the  principals  [sic]  of  the  Com¬ 
munist  Party;  1  joined  because  I  thought  that  it  would 
help  me  get  a  job.  T  did  not  know  then  that  it  was  a  Rus¬ 
sian  organization’’  (J.A.  11). 

STATUTES  INVOLVED 

Section  241  of  the  Immigration  and  Nationality  Act,  8 
r.S.C.  1251,  provides  in  part  as  follows: 

“(a)  Any  alien  in  the  United  States  (including  an 
alien  crewman)  shall,  upon  the  order  of  the  Attorney 
(General,  be  deported  who — 

(1)  at  the  time  of  entry  was  within  one  or  more  of 
the  classes  of  aliens  excludable  by  the  law  existing  at 
the  time  of  such  entry.  .  .  .” 

Section  22  of  the  Internal  Security  Act  of  1950,  64  Stat. 
1006.  amended  the  Immigration  Act  of  October  16,  1918,  to 
provide  that  section  1  thereof  read  in  part  as  follows: 

“That  anv  alien  who  is  a  member  of  anv  one  of  the 
following  classes  shall  be  excluded  from  admission 
into  the  United  States: 

*  •  • 

(2)  Aliens  who,  at  any  time,  shall  be  or  shall  have  been 
members  of  any  of  the  following  classes: 

#  •  • 

(c)  Aliens  who  are  members  of  or  affiliated  with  (i) 
the  Communist  Party  of  the  United  States.  ...” 

STATEMENT  OF  POINTS 

The  court  below  erred  in  granting  appellee’s  motion  for 
summary  judgment. 
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SUMMARY  OF  ARGUMENT 

I 

The  e\ndence  does  not  support  a  finding  that  appellant 
was  a  member  of  the  Communist  E^arty  within  the  meaning 
of  the  deportation  statute.  The  Supreme  Court  has  ruled 
that  nominal  meml)ership  in  the  I’arty  is  not  <leportable 
membership.  Appellant’s  admissions  did  not  establish  more 
than  nominal  membership  and  affirmatively  indicate  that 
the  membership  was  no  more  than  this.  The  Immigration 
Service  thus  did  not  carry  the  statutory  burden  of  proving 
deportability  by  “reasonable,  substantial  and  probative 
evidence.”  It  failed  to  prove  that  the  appellant  engaged  in 
activities  as  a  member  which  took  his  membership  out  of 
the  nominal  class. 

II 

In  any  event,  the  special  inquiry  ()fficer  an<l  the  I^oard  of 
Immigration  Appeals  decided  the  case  on  an  incorrect 
theory.  They  only  considered  whether  appellant’s  mem¬ 
bership  had  been  “voluntar\’,”  and  they  proceeded  on  the 
erroneous  theory  that  voluntary,  nominal  membership  was 
ground  for  deportation.  Accordingly,  at  a  minimum  the 
.judgment  below  must  be  reversed  so  that  the  cas(‘  may  be 
remitted  for  administrative  redetermination  by  applica¬ 
tion  of  correct  legal  standards. 

ARGUMENT 

I.  The  Evidence  Does  Not  Support  the  Administrative  Finding 
!  on  Which  Deportation  Was  Ordered 

To  support  deportation,  the  Immigration  and  Naturaliza¬ 
tion  Service  had  to  prove  that  appellant  was  a  member  of 
the  Communist  Party  within  the  meaning  of  the  deporta¬ 
tion  statute.  Nominal  membership  in  the  Party  was  not 
grounds  for  deportation,  under  Galvan  v.  Press,  347  V.  S. 
522.  In  Galvan  the  Court  stated  (at  527,  and  see  at  529) 
that  Communist  Party  membership  “may  be  so  nominal  as 
to  keep  an  alien  out  of  the  deportable  class.”  It  held  that 


the  statute  did  not  apply  to  “aliens  who,  accidentally,  ar-  | 
tificially  or  unconsciously  in  appearance  only,  are  found  to  | 
be  members  of  or  affiliated  'vv'ith  an  organization  of  whose  I 
platform  and  purposes  they  have  no  real  knowledge/^  It  I 
summed  up  by  stating  (at  528) :  “It  is  enough  [for  depor-  | 
tability]  that  the  alien  joined  the  Party,  aware  that  he  | 
was  joining  an  organization  known  as  the  Communist  Party  I 
which  operates  as  a  distinct  and  active  political  organiza-  | 
tion,  and  that  he  did  so  of  his  own  free  will.’’ 

i 

Appellant’s  admissions  established  that  he  had  been  tech¬ 
nically  a  member  of  the  Communist  Party,  but  they  did  not  i 
establish  that  he  had  been  more  than  a  nominal  member,  | 
within  the  meaning  of  Galvan.  It  seems  to  us  that  in  order  I 
for  the  Service  to  prove  that  a  person  is  more  than  a  | 
nominal  member,  it  must  prove  not  only  that  the  alien  | 
had  joined  the  organization,  but  also  that  he  engaged  in  j 
activities  as  a  member  which  take  the  membership  out  of  i 
the  nominal  class.  No  such  proof  was  offered  in  this  case,  ' 
and  the  evidence  tends  to  negative  the  existence  of  any  I 
such  circumstances.  There  was  no  evidence  that  appellant  | 
engaged  in  activities  which  fonv’arded  the  program  or  ! 
policies  of  the  Communist  Party.  He  was  nothing  but  an  j 
inactiv’e,  passive  member.  He  did  not  believe  in  the  Party’s  i 
principles;  he  joined  because  he  thought  it  would  help  him  j 
get  work ;  he  merely  attended  a  handful  of  meetings  over  a  ; 
period  of  several  years ;  and  then  he  disinterestedly  drifted  j 
out  of  the  Party.  j 

I 

The  evidence,  therefore,  does  not  satisfy  the  heavy  bur-  ! 
den  of  proof  which  was  on  the  Service.  Section  242(b)(4)  ! 
of  the  Immigration  and  Nationality  Act,  8  U.S.C.  1252  ! 
(b)(4),  provides:  i 

“No  decision  of  deportability  shall  be  valid  unless  it  I 
is  based  upon  reasonable,  substantial  and  probative  I 
evidence.” 

j 

This  section  is  new  in  deportation  legislation,  being  incor-  I 
porated  for  the  first  time  in  the  1952  Act.  The  bills  which  i 
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eventuated  in  the  Act  originally  provided  only  that  ‘‘no 
decision  shall  be  v'alid  unless  it  is  based  upon  probative 
evidence/’  JS.  3450,  81st  Cong.,  2d  Sess. ;  H.R.  2379,  82d 
Cong.,  1st  Sess.;  H.R.  2816,  82d  Cong.,  1st  Sess.;  S.  716, 
82d  Cong.,  1st  Sess.  The  present  phraseology  was  inserted 
after  joint  hearings  by  the  Senate  and  House  Committees 
in  which  many  witnesses  indicated  the  need  for  the  Immi¬ 
gration  Service  to  conform  to  the  normal  standards  of 
administrative  agencies  and  for  the  same  scope  of  judicial 
review  over  decisions  of  the  Immigration  Service  as  is 
applicable  in  the  case  of  other  administrative  agencies. 
See  Joint  Hearings  before  the  Sulxjommittee  of  tin*  Com¬ 
mittees  on  the  Judiciary  on  Bills  to  Revise  Laws  Related 
to  Immigration,  Naturalization  and  Nationality,  82nd  C'ong., 
1st  Sess.,  pp.  348,  418-22,  577,  590,  691,  699.  In  Marcello  v. 
Bonds,  349  T.  S.  302,  308,  the  Supreme  Court  specifically 
noted  that  this  provision  of  the  Immigration  and  Nation¬ 
ality  Act  was  modelled  after  the  Administrative  Procedure 
Act  an<l  was  to  be  given  the  same  effect  as  that  Act. 

Applving  the  standards  of  the  Administrative  Procedure 
Act,  it  follows  that  the  administrative  finding  must  n‘st  on 
‘^such  relevant  evidence  as  a  reasonable  mind  might  accept 
as  adequate  to  suj)port  a  conclusion.”  Consolidated  Edi¬ 
son  Co.  v.  N.L.R.B.,  .305  U.  S.  197,  229.  The  evidence  “must 
do  more  than  create  a  suspicion  of  the  existence  of  the  fact 
to  be  established.”  N.L.R.B.  v.  Columbian  E.  d'  S.  Co.,  306 
V.  S.  292,  300.  The  judiciary  is  obliged  to  review  the  evi¬ 
dence  with  a  close  scrutiny,  untrammeled  by  any  great 
deference  to  the  administrative  judgment.  Universal 
Camera  v.  N.L.R.B.,  340  U.  S.  474,  487. 

We  submit  that  the  evidence  does  not,  by  these  standards, 
support  a  conclusion  that  appellant  was  more  than  a  nomi¬ 
nal  member  of  the  Communist  Party,  particularly  in  the 
light  of  the  fact  that  deportation  is  obviously  a  harsh  meas¬ 
ure  on  both  appellant  and  his  family  for  what  amounted 
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to  nothing  more  than  an  indiscretion  committed  by  appel-  ! 
lant  some  nineteen  years  ago  in  the  hope  of  getting  a  job.  • 
On  the  facts  of  this  case,  the  Congressional  purpose  "will  ; 
not  be  served,  and  no  social  interest  will  be  advanced,  by  ! 

straining  to  support  the  deportation  order.  j 

i 

1 

IL  The  Administrative  Order  Was  Based  on  an  Erroneous  | 

Theory  of  Law  i 

I 

In  any  event,  the  judgment  below  should  be  reversed  be-  ■ 
cause  the  special  inquiry  officer  and  the  Board  of  Immi-  | 
gration  Appeals  considered  the  evidence  on  an  incorrect  i 
theory.  The  decision  of  the  special  inquiry  officer  was  made  | 
on  June  11,  1903  (J.A.  12),  whereas  Galvan  v.  Press  was  | 
decided  on  May  24,  1904.  The  special  inquiry  officer,  un-  i 
aware  of  the  qualifications  which  were  later  to  be  placed  | 
by  Galvan  on  deportable  membership,  considered  and  found  | 
only  that  appellant’s  membership  was  “voluntary”  (J.A.  | 
13,  14).  The  decision  of  the  Board  of  Immigration  Appeals  j 
is  dated  June  22,  1954,  a  few  days  after  Galvan,  but  it  is  | 
clear  that  the  Board  had  not  yet  appreciated  the  Supreme  | 
Court’s  interpretation.  For  the  Board  relied  on  past  Board  I 
decisions  without  evincing  a  recognition  that  the  rules  had  I 
been  changed,  and  stated,  “It  is  enough  [for  deportability]  j 
that  it  was  a  conscious  and  voluntary  membership”  (J.A.  i 
16).  But  of  course  this  was  not  enough  under  Galvan.  j 

I 

It  follows  that  at  a  minimum  the  case  should  be  remitted  | 
for  administrative  redetermination  on  the  correct  legal  | 
theory.  It  is  elementary  that  if  an  administrative  order  is  i 
based  on  an  unsound  legal  premise,  it  cannot  be  sustained  | 
even  if  it  might  have  been  rested  on  valid  premises.  The  i 
appropriate  course  is  to  remand  for  administrative  rede-  I 
termination.  S.E.C.  v.  Chenery  Corp.,  318  U.  S.  80 ;  N.L.R.B.  \ 
V.  Virginia  Electric  <&  Power  Co.,  314  U.  S.  469;  Federal  I 
Power  Comm.  v.  Idaho  Power  Co.,  344  U.  S.  17,  20;  Demo-  | 
crat  Printing  Co.  v.  F.C.C.,  91  App.  D.  C.  72,  202  F.  2d  298;  I 
Mississippi  River  Fuel  Corp.  v.  F.C.C.,  82  App.  D.  C.  208,  j 
163  F.  2d  433,  449.  I 


i 

I 

I 
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CONCLUSION 

The  judgment  below  should  be  reversed. 

Respectfully  submitted, 

Joseph  Forer 
David  Rein 
Forer  &  Rein 
711  14th  St.  X.  W. 
Washington,  D.  C. 
Attorneys  for  Appellant 
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1  i  Filed  Jan.  7,  1955 

UNITED  STATES  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  COLUMBIA 

Civil  Action  No.  78- ’55 

Aleck  Smith  Hedgf>,  Star  Route  1,  Box  (%54,  Fallbrook, 
San  Diesro,  California,  Plaintiffs 

V. 

Herbert  BiiowxEU^  Jr.,  Attorney  General  of  the  United 
States,  Departineiit  of  Justice,  Washinirton,  I).  (’., 
Defendant. 

Complaint  for  Review  of  Deportation  Order  and  for 

Injunctive  Relief 

The  plaintiff,  Aleck  Sinitli  He<l»re,  by  his  attorneys, 
complaiiiinjr  of  the  defendant,  allejj^es: 

1.  The  (’ourt  has  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11 -.*505  an<l  11-.‘1(H),  2S  U.  S.  (’oxle,  section 
1331,  and  section  10  of  the  Administrative  Procedure  -\ct, 
5  U.  S.  Code,  section  1009. 

2.  The  plaintiff  is  a  native  and  citizen  of  Ent^land.  lie 
first  entered  the  Unit(‘d  States  for  permanent  residence  in 
1929.  He  resides  in  the  United  States  and  is  married  to 
a  citizen  of  the  United  States, 

3.  The  defendant,  Herbert  Brownell,  Jr.  is  the  Attorney 
General  of  the  United  States.  He  is  in  charcre  of  the 
administration  of  the  statutes  relatinir  to  the  deportation 
of  certain  classes  of  aliens.  His  principal  office  is,  and  he 
may  be  found,  in  the  District  of  Columbia. 

4.  The  defendant,  actinsr  thront^h  his  subordinates,  has 
ordered  the  plaintiff  deported  from  the  United  States  under 
the  asserted  authority  of  section  241(a)  of  the  Inimisrration 
and  Nationality  Act,  whicli  provides  for  the  deportation 
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i 

I 


I 


I 


of  any  alien  who  la  or  at  any  time  has  been,  after 
2  entry,  a  member  of  the  Conmiunist  Party  of  the 
United  States.  The  deportation  order  was  based  o^ 
a  finding  that  the  plaintiff  was  a  voluntary  member  of  th^ 
Communist  Party  of  the  United  States  sometime  between 
1932  and  1934.  The  deportation  order  has  become  final  by 
virtue  of  affirmance  thereof  bv  the  Board  of  Immigratioii 
Appeals.  ! 


5.  Said  deportation  order  is  illegal  because  it  is  nol| 
supported  by  the  evidence  or  by  substantial  evidence,  andj 
because  it  was  based  upon  incompetent  and  erroneously 
admitted  evidence.  The  order  is  also  illegal  because  tliei 
deportation  proceeding  was  not  conducted  in  accordance! 
with  the  requirements  of  the  Administrative  Procedure! 
Act,  and  the  hearing  officer  was  iioi  appointed,  qualified,  or! 
assigned  pursuant  to  the  provisions  of  section  11  of  thatj 
Act.  His  tenure  and  salary  were  not  protected  from! 
agency  control,  and  his  functions  were  not  separated  from! 
])rosecuting  and  investigating  functions  in  accordance  withj 
that  Act.  He  was,  in  violation  of  that  Act,  under  the  i 
complete  supervision  and  control  of  the  defendant  and  j 
other  officers  of  the  defendant  engaged  in  prosecuting  and  i 
investigating  functions  for  the  Immigration  and  Natural-  j 
ization  Service.  i 


6.  The  ])laintiff  is  eligible  for,  and  entitled  to  suspension  ! 

of  deportation  in  accordance  with  the  provisions  of  i 
Section  244  of  the  Immigration  and  Nationality  Act.  ! 
Despite  this,  the  defendant,  acting  through  his  subordi-  I 
nates,  denied  the  plaintiff’s  application  for  suspension  of  j 
deportation.  This  denial  was  illegal  because  it  was  I 
arbitrary,  capricious  and  an  abuse  of  discretion.  | 

7.  Unless  enjoined  by  this  Court,  the  defendant  will  take  i 

the  plaintiff  into  custody  and  will  deport  him.  ! 

8.  The  plaintiff  is  presently  at  large  on  administrative  j 
bond.  He  is  not  a  security  risk  and  is  not  engaged  in,  | 
is  not  likely  to  engage  in,  and  has  no  intentions  of  en-  i 


I 

j 

1 
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3  irasriiifi:  in  activities  inimical  to  the  safety  of  the 
United  States. 

9.  By  the  aforesaid  actions  of  the  defendant,  plaintiff 
is  threatened  with  inmiinent  and  irreparable  injury  for 
which  he  has  no  ade<iuate  remedy  at  law.  He  has  exhausted 
all  administrative  remedies. 

Whekefoke  plaintitf  demands  judgment  (1)  setting  aside 
the  deportation  order  against  him;  (2)  enjoining  the 
defendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
witli  them,  from  deporting  the  plaintitT,  re<iuiring  him  to 
surrender  for  deportation,  taking  or  holding  him  in 
custody  under  or  in  connection  with  the  deportation  order, 
and  from  otherwise  molesting  him;  (3)  awarding  plaintiff 
the  costs  of  this  action;  and  (4)  granting  such  other  and 
further  relief  as  may  he  appropriate. 

Joseph  Fouer 
Joseph  Forer 
David  Rein 
David  Rein 

Forer  &  Rein 

I  711  Fourteenth  Street,  X.  W. 

Washington,  1).  C. 

Atfornei/s  for  Plahitif. 


4  '  Filed  June  14, 1955 

Answer 

Now  comes  tlie  defendant  by  his  attorney,  the  United 
States  Attorney,  and  answers  the  complaint  of  plaintiff 
as  follows: 

First  Defense 

Responding  specifically  to  the  numbered  paragraphs  of 
the  complaint  the  defendant  avers: 


0 


I 


I 
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1.  The  defendant  is  not  required  to  answer  the  allega- 1 
tions  contained  in  paragraph  1  of  the  complaint.  ' 

2  and  3.  Admitted.  I 

4.  It  is  admitted  that  the  plaintiff  has  been  ordered  | 
deported  from  the  United  States.  It  is  denied  that  the  | 
said  order  is  premised  upon  the  authority  of  Section ! 
241(a)  of  the  Immigration  and  Xationality  Act  and  to  the  | 
contrary  it  is  averred  that  the  order  of  deportation  is  | 
premised  upon  the  Act  of  October  16,  1918,  as  amended,  i 
The  provisions  of  the  statute  as  quoted  in  paragraph  4  • 
of  the  complaint  constitute  conclusions  of  law  and  require  | 
no  answer.  It  is  admitted  that  the  order  of  deportation  i 
is  based  ui)on  a  finding  that  the  plaintiff  was  a  voluntary  I 
member  of  the  Communist  Party  between  1932  and  1934.  ' 
It  is  admitted  that  the  order  of  deportation  has  become  | 
final. 

I 

5.  It  is  denied  that  the  said  order  of  deportation  is  | 
illegal.  It  is  further  denied  that  the  said  order  of  deporta-  | 
tion  is  not  supported  by  evidence  or  by  substantial  evidence  ! 
and  to  the  contrary  it  is  averred  that  the  said  order  is  ' 
supported  by  reasonable,  probative  and  substantial  ' 

evidence.  It  is  further  denied  that  the  said  order  is  | 
5  illegal  because  the  proceedings  were  not  conducted  ; 

in  accordance  with  the  requirements  of  the  Adminis-  I 
trative  Procedure  Act.  It  is  admitted  that  the  hearing  j 
officer  who  presided  at  the  said  deportation  hearing  was  j 
not  appointed,  qualified,  or  assigned  pursuant  to  Section  11  | 
of  the  Administrative  Procedure  Act  but  it  is  averred  that  | 

I 

the  said  allegation  is  immaterial.  It  is  denied  that  the  | 
said  hearing  officer  was  under  anything  other  than  | 
administrative  control  of  the  defendant  or  other  officers  | 
of  the  Immigration  and  Naturalization  Service  and  it  is  I 
specifically  averred  that  the  defendant  and  all  other  officers  i 
of  the  Immigration  and  Naturalization  Service  or  any  | 
officers  superior  to  the  hearing  officer  herein  issued  no  | 
orders  with  respect  to  the  conduct  or  disposition  of  this  | 


i 

i 
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It  is  further  averred  that  tlu‘  hearing  officer  who 
presided  at  the  dei)ortation  hearing  in  this  case  was  not 
engaged  in  any  prosecuting  or  investigating  functions  in 
connection  with  this  case. 

6.  It  is  admitted  that  the  defendant  denied  the  plaintiff’s 
application  for  suspension  of  ileportation.  It  is  denied 
that  the  said  denial  of  the  application  was  in  any  way 
arbitrary  or  capricious  and  to  the  contrary  it  is  averred 
that  the  said  denial  was  premised  upon  a  reasonable  and 
proper  exercise  of  the  defendant's  discretion.  It  is  denied 
that  the  plaintiff  is  or  was  in  any  way  entitled  to  suspension 
of  deportation. 

7.  Denied. 

8.  It  is  admitted  that  the  plaintiff  is  j)resently  at  liberty 
under  bond.  The  remaining  allegations  of  paragraph  8 
are  premised  upon  facts  ami  conclusions  not  known  to 
the  defendant.  Accordingly  defendant  demands  proof  of 
the  said  allegations  if  material. 

9.  It  is  admitted  that  the  plaintiff  has  exhausted  his 
administrative  remedies  with  respect  solely  to  the  finality 
of  the  order  of  deportation  entered  in  tlie  within  pro¬ 
ceedings.  The  remaining  allegations  of  paragraph  9  are 
denied. 

6  Second  Defense 

For  further  answer  and  as  a  separate  and  complete 
defense  to  the  complaint  the  defendant  avers  that  the 
complaint  fails  to  set  forth  a  cause  of  action  upon  which 
this  court  may  grant  relief. 

Third  Defense 

For  further  answer  and  as  a  separate  and  complete 
defense  to  the  complaint  the  defendant  avers  that  the 
administrativ’e  deportation  proceedings  have  been  j)roperly 
conducted  pursuant  to  law  and  regulation;  that  there  has 
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been  no  arbitrary  or  capricious  determination  made  any-i 
where  within  the  said  proceedings;  that  the  final  result  is 
premised  upon  a  careful  consideration  of  the  entire  andi 
administrative  record  and  the  application  of  the  appro^ 
priate  statutory  law;  that  there  has  been  a  judicious! 
exercise  of  discretion  by  the  administrative  authorities 
based  upon  tlie  entire  record;  tliat  such  discretion  havingj 
been  reasonably  and  properly  exercised  and  such  deter^ 
minations  having  been  reasonably  and  properly  mad^ 
should  not  be  disturbed  by  this  court.  i 

I 

I 

Fourth  Defense  | 

i 

For  further  answer  and  as  a  separate  and  complete| 
defense  to  the  complaint  the  defendant  avers  that  this; 
court  should  not  grant  plaintiff  any  relief  for  the  reason; 
that  he  has  failed  to  exhaust  his  administrative  remedy  ini 
that  during  the  course  of  the  entire  administrative  pro-| 
ceeding  he  did  not  raise  any  contention  with  respect  to! 
the  alleged  failure  of  the  defendant  to  comply  with  the| 
procedural  requirements  of  the  Administrative  Procedure! 
Act.  Accordingly  he  may  not  now  be  heard  to  raise  such' 
a  contention. 

i 

Wherefore  having  fully  answered  plaintiff complaint,! 
the  defendant  demands  judgment  together  with  the  costs; 
of  this  action. 


8  Filed  Oct.  14, 1955  i 

! 

i 

Motion  for  Summary  Judgment  ! 

Comes  now  the  defendant  by  his  attorney,  the  United! 
States  Attorney,  and  moves  this  Court  for  summary  judg-i 
ment  on  the  grounds  that :  | 

1.  The  complaint  fails  to  state  a  claim  upon  which  thid 
Court  may  grant  relief.  I 
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2.  There  is  no  jrenuine  issue  of  material  fact  and  the 
defendant  is  entitled  to  judi^inent  as  a  matter  of  law. 

Attached  hereto  and  made  a  part  hereof  is  a  certified 
record  of  the  Immiurration  and  Naturalization  Service, 
File  No  A-5  275.341  relating  to  the  plaintiff. 


10  Filed  Dec.  8,  1955 

Order 

The  above-entitled  cause  having  come  on  for  hearing  on 
defendant's  motion  for  summary  judgment  and  plaintitT's 
opposition  thereto,  and  it  app«‘aring  from  tlie  pleadings 
filed  herein  tliat  on  tlie  basis  of  all  tin*  (‘vidence  there  is 
no  genuine  issue  as  to  any  inaterial  fact  and  that  defendant 
is  entitled  to  judgment  as  a  matter  of  law,  it  is  this  S  day 
of  Deceml)er,  1955, 

Op.dkuri)  that  defendant’s  motion  for  summary  judgment 
be  and  hereby  is  granted  and  that  the  complaint  herein  be 
and  herein*  is  dismissed,  and  it  is 

FrRTiiKH  C)i:dki:ki>  that  defendant  is  hort‘l>y  stayed  from 
deporting  plaintiff  until  such  time  as  plaintifT  has  perfected 
an  appeal  but  in  no  instance  greater  than  thirty  (.*10)  days 
from  the  date  of  this  order. 

!  EnwAKD  A.  Tamm 

Judge 
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35  Extracts  of  Testimony  Before  Special  Inquiry  Officer 

I 

I 

Examining  Officer  to  Respondent:  | 

Q.  Have  you,  Mr.  Hedge,  at  anytime  been  a  member  of  | 
the  Communist  Party  of  the  United  States?  A.  Yes.  ' 
Q.  When  were  you  a  member  of  the  Communist  Party, 
of  the  United  States?  A.  Oh,  about — somewhere  between! 
’32  to  *34;  I  am  not  quite — I  mean  it  is  so  long  ago,  time  i 
back;  I  couldn’t  remember;  I  couldn’t  give  a  specific  date  i 
because  I  might  perjure  myself,  but  it  is  somewhere  | 
between  ’32  and  ’34.  ! 

36  Q.  For  how  long  a  period  of  time  were  you  a  | 
member?  A.  Well,  that  would  cover  two  years.  i 

Q.  Approximately  two  years  ?  A.  But,  as  I  say,  I ! 
couldn’t  sav  exact Iv  because  I  don’t  want  to  commit  mvself  | 
to  make  an  untrue  statement.  i 

Q.  Of  course.  AVhere  were  you  a  member  of  the  Com- 1 
munist  Party  of  the  United  States?  A.  Vista,  California.  | 

•  •  •  •  •  •  •  •  *  *j 

37  Q.  Mr.  Hedge,  who  were  the  6  or  7,  or  6  or  8  i 
members  of  the  Vista  Unit  of  the  Communist  Party  | 

of  the  United  States  during  your  period  of  membership  | 
with  that  unit?  ! 

I 

Counsel:  | 

I  object  to  that  question  on  the  following  ground:  We  | 
have  already  answered  concerning  the  assumption  of  the  ■ 
status,  which  is  the  ground  of  the  deportation  order.  This  | 
is  all  the  statute  requires  to  be  done.  I  believe  the  i 

38  question  goes  beyond  the  scope  of  the  statute,  and  | 
I  advise  my  client  not  to  answer  that  question. 

Speci.\l  Inquiry  Officer  : 

I  will  overrule  counsel’s  objection  to  the  question,  and 
direct  the  respondent  to  answer. 


/ 

V 
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Counsel: 

I  advise  the  respondent  not  to  answer  that  question. 

Special  Inquiry  Officer  to  Respondent: 

Q.  Mr.  Hedge,  do  you  intend  to  act  on  advice  of  counsel 
and  refuse  to  answer  the  question  ?  A.  I  always  accept  the 
advice  of  my  counsel;  otherwise  there  wouldn’t  be  any  use 
havinir  the  counsel. 

Examining  Officer  to  Respondent: 

Q.  Did  this  particular  unit  of  the  Communist  Party 
have  oflBcers? 

Counsel: 

Mr.  Inquiry  Officer,  I  also  object  to  that  (piestion.  I 
believe  that  all  of  what  tlie  statute  re<}uires  in  resj>ect  to 
the  ground  for  deportation  has  already  been  answered  by 
stating  the  period  of  membersliip  within  the  (’ommunist 
Party. 

I  am  going  to  object  to  this  and  any  other  further 
(luestions  dealing  witli  the  membership  of  Mr.  Hedge  in 
the  Communist  Party  some  20  years  ago, 

I  advise  my  client  not  to  answer.  I  would  also  like  to 
jKxint  out  again,  1  believe  this  is  covered  in  Exhibit  2. 

Special  Inquiry  Officer: 

I  will  overrule  counsel’s  objection  and  direct  the 
respondent  to  answer. 

Spfx:ial  Inquiry  Officer  to  Rf>;pondent: 

Q.  Mr.  Hodge,  are  you  willing  to  answer  the  question? 
A.  I  accept  my  counsel’s  advice  on  that. 


39  Examining  Officer  to  Respondent: 

Q.  Will  you  please  state  the  names  of  any  of  the 
officers  who  were  members  of  the  Communist  Party  of  the 
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I 


Lnited  States  in  the  Vista  Area,  during  the  period  of  time 
that  you  were  a  member  of  that  organization?  I 

I 

Counsel:  i 

There  is  no  authorization  for  that  kind  of  question  ih 
the  statute,  and  I  enter  a  further  objection,  and  agaih 
advise  my  client  not  to  answer  that  question.  i 

I 

Speci.al  Inquiry  Officer  :  I 

I 

Objection  overruled.  | 

Special  Inquiry  Officer  to  Respondent  :  ! 

I 

Q.  Mr.  Hedge,  will  you  answer?  A.  I  accept  the  advdc^ 
of  my  counsel.  I 

Examinino  Officer  to  Respondent:  j 

Q.  Mr.  Hedge,  were  you,  in  1938,  a  member  of  the 
Workers  Alliance,  in  San  Diego  County?  A.  Xo,  I  couldn’t 
be  that  I  know  of;  1  don't  think  they  accepted  any  aliens 
to  my  knowledge,  but  I  wasn’t  a  member  anyway.  | 

Q.  Were  you  in  1938,  a  member  of  the  County  Committed 
of  the  San  Diego  Couiitv  Communist  Partv?  A.  Xo.  I 
Q.  Were  you  in  1939  a  subscriber  to  the  Daily  People 
World  ?  I 

Counsel:  I 

j 

I 

I  object  to  that  question,  as  another  subject  which  is  cer| 
tainly  not  covered  by  Section  244  of  the  Immigration  an4 
Xationality  Act.  It  does  not  apply  to  membership  in  the 
Communist  Party  or  to  any  other  organization  proscribed 
by  the  Immigration  and  Xationality  Act.  I  believe  it  i^ 
beyond  the  scope  of  this  proceeding. 

40  Special  Inquiry  Officer: 

The  objection  is  overruled;  will  the  respondent  answer 
the  question.  i 
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Counsel: 

1  advise  my  client  not  to  answer  that  question. 
Respondent  : 

I  aecei)t  the  advice  of  my  counsel. 

Examining  Officek  to  Respondent: 

Q.  Were  you  in  1942,  a  subscriber  to  the  Daily  People’s 
World? 

Counsel: 

1  make  the  same  objection  to  that  question. 

Special  Inquiry  Officer: 

Same  ruling. 

Respondent: 

I  take  the  advice  of  my  counsel. 

E.xami.ning  Officer  to  Ke.spondent: 

Q.  Were  you  in  1942,  living  at  Route  2,  Box  901,  Vista, 
(’aliforiiia?  A.  Yes. 

Q.  Were  you  in  1949,  a  subscriber  to  the  Daily  People’s 
World? 

Counsel: 

I  Make  the  same  objection  to  that  question  as  previously 
made  to  other  (juestions  concerning  the  reading  matter 
of  the  resi)ondent. 

Spfx:ial  Inquiry  Op'FICER: 

The  objection  is  overruled;  will  the  respondent  answer. 
Rp:spondent  : 

I  act  on  the  advice  of  my  counsel. 


41  Examinin(j  Officer  to  Respondent:  | 

I 

Q.  Were  you  in  1944,  a  member  of  the  Communist  Politij- 
cal  Association?  A.  No.  i 

Q.  Have  you  at  any  time  been  a  member  of  the  Comf 
munist  Political  Association?  A.  No.  j 

I 

I 

42  Q.  Are  you,  at  the  present  time,  Mr.  Hedge,  ^ 
member  of  the  League  for  the  Protection  of  the 

Foreign  Born?  i 

I 

Respondent:  No. 

Q.  Have  you  at  anytime  l>een  a  member  of  that  group? 

A.  No, 

Q.  Of  what  organization,  if  any,  are  you  a  member  at 
the  present  time?  A.  I  don’t  know  as  I  am  a  member  of 
any  right  now;  I  go  to  the  Smooth  Dancers  Club  occaf 
sionally;  I  think  that  has  headquarters  here  and  Saik 
Diego,  but  my  membership  is  kind  of  slack  in  that  also; 
because  I  would  have  to  pay  up  to  be  a  full  fledged  memberi. 

Q.  What  kind  of  an  organization  is  that?  A.  Oh,  that  is 
where  they  teach  you  to  dance,  and  if  I  don’t  feel  too  tired; 

1  take  a  fling  once  in  awhile.  | 

I 

! 

Q.  In  any  event,  this  organization  known  as  The  Smootlji 
Dancers  is  nierelv  a  dancing  society  or  club?  A.  That  is 
right :  I  go  to  the  dances ;  I  have  never  heard  politics 
mentioned  in  it,  sir.  I 

4.3  Q.  On  your  application  for  suspension  of  deporl 
tation,  which  has  been  marked  into  the  record  aS 

-  j 

Exhibit  8,  you  stated  that  you  were  once  a  member  of  thcji 

Utopian  Society.  What  is  the  Utopian  Society?  ! 

I 

I 

A.  (Respondent)  Well,  1  think  it  was  the  organization 
which  started  somewhere  around  ’32  and  I  don’t  know 
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what  their  particular  idea  was;  it  just  came  up  like  a 
mushroom  and  it  also  fell  like  bread  without  veast;  it  went 
up  and  down,  so  it  didn't  last  very  long:. 

Examining  Ukpicki:  to  Respondent: 

Q.  To  your  knowledgre,  was  it  affiliated  with  the  Com¬ 
munist  Party  ^  A.  What  was  that — 

m 

Q.  Was  it  affiliated  with  the  Communist  Party,  do  you 
know?  A.  Xo. 

Q.  1  don't  believe  the  answer  will  be  clear  on  the  record, 
you  said  no!  A.  Yes. 

Q.  That  would  mean,  it  was  not  ?  A.  It  was  not,  no. 

Q.  Have  you  been  a  member  of  the  Independent  Pro- 
grressive  Party? 

•  ••••••••• 

44  A.  (Respondent):  Xo. 

•  ••••••••• 

Q.  Have  you,  Mr.  Hed,e:e,  attended  meetinirs  under  the 
s|>onsorship  of  the  Independent  Progrressive  Party? 

Counsel  : 

1  enter  further  objection  to  that  (juestiou  on  the  same 
grround  that  I  have  becui  objecting:  to  other  (juestions.  It  is 
beyond  the  scope  of  the  statute  involved.  There  is  no 
authorization  for  ijuestions  of  that  tyj)e  under  Section 
244(a)(5)  under  which  these  proceeding:s  are  being:  held. 

The  respondent,  when  he  makes  application  for  suspen¬ 
sion,  does  not  open  up  all  affairs  to  the  Service,  but  only 
those  authorized  by  statute.  It  is  not  authorized  by 
statute.  Unless  there  is  some  evidence  in  this  record,  con- 
nectin;^  the  Independent  Pro<^ressive  Party  with  the  Com¬ 
munist  Party,  to  which  the  respondent  has  admitted  mem- 
bershij)  some  20  years  agjo,  I  fail  to  see  how  that  (jnestion 
can  fall  within  the  scope  of  the  statute,  and  therefore,  I 
advise  my  client  not  to  answer. 
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Special  Inquiry  Officer:  1 

! 

i 

I  cannot  agree  with  counsel’s  statement;  his  objection  is  | 
overruled.  | 

Will  the  respondent  answer?  I 

I 

45  Respondent:  I  act  under  the  advice  of  my  counsel,  i 
Examining  Officer  to  Respondent:  I 

I 

Q.  Have  you,  Mr.  Hedge,  attended  any  meetings  of  the  I 
League  for  the  Protection  of  the  Foreign  Bom? 

C*  O  j 

Counsel: 

I 

I 

I  object  to  that  question,  on  the  same  grounds  as  pre-  j 
viously  stated.  It  is  beyond  the  scope  of  the  statute  under  I 
which  these  proceedings  are  being  held,  and  invades  many  I 
of  the  rights  of  the  respondent.  j 

An  application  for  suspension  of  deportation  does  not  i 
open  up  to  the  Immigration  Service  everything  under  the  I 
sun,  but  only  that  which  is  authorized  by  statute.  I 

I  advise  mv  client  not  to  answer  that.  i 

•  I 

i 

t 

Specla-l  Inquiry  Officer:  i 

I 

Counsers  objection  is  overruled.  | 

Will  the  respondent  answer  ?  I 

A.  (Respondent)  I  accept  the  advice  of  my  counsel.  | 

i 

Counsel:  i 

i 

I  wish  to  make  one  clarification  on  these  objections.! 
There  is  nothing  at  all  in  the  record  to  indicate  the  con- 1 
nection  between  any  of  the  organizations  that  Mr.  Nolan  | 
is  asking  about,  with  the  status  charged  in  the  warrant  of' 
deportation,  and — the  warrant  of  arrest,  rather,  and  the' 
findings  of  fact.  I  see  nothing  to  connect  these  organiza-i 
tions  with  that  of  the  status  charged  to  the  respondent  and* 
with  the  further  failure  to  connect  these  questions  withj 

membership  in  the  Communist  Party,  I  am  basing  these! 

1 

objections. 


A 


I 


I 
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46  Examining  Officer  to  Rf^pondent: 

Q.  Have  you,  Mr.  lledije,  attended  any  meetings  under 
the  s|>onsorsliip  of  the  Los  Angeles  Committee  for  the 
Protection  of  the  Foreiini  Born! 

CouNSFi. : 

I  make  further  objection  to  that.  In  addition  to  the 
grounds  previously  stated,  I  raise  the  infringement  of  the 
attorney-client  relationship  in  that  regard,  since  Mr. 
Xolan,  I  believe  is  aware  that  I  have  accepte<l  this  cuse  at 
partial  re(iuest  of  the  (’ommittee  for  the  Protection  of  the 
Foreign  Born.  I  believe  that  any  further  iinjuiries  into 
that  organization  would  infringe  upon  the  attorney-client 
relationship  in  addition  to  the  grounds  I  have  previously 
raised. 

Spfxial  Inquiry  Officer: 

I  canont  agree  with  counsel  in  that  regard. 

I  will  overrule  the  objection  and  ask  the  respondent  to 
answer. 

Respondent  : 

I  accept  the  advice  of  my  counsel. 

Q.  Mr.  Hedge,  are  you,  or  rather,  liave  you  in  the  past, 
been  a  mernb(*r  of  the  International  Workers  Order,  more 
generally  referred  to  as  the  I.  W.  O.  ?  A.  No. 

Q.  Mr.  Hedge,  would  you  lie  willing  to  furnish  any  in¬ 
formation  you  rniglit  have  concerning  the  activities  of  the 
Communist  Party  of  the  United  States  during  the  period 
of  your  membership  in  that  organization,  if  called  upon 
by  the  Government  to  do  so? 

47  Counsel  : 

Now,  Mr.  Nolan  knows  that  I  am  going  to  object  to  that 
question.  It  is  not  authorized  by  tlie  statute  and  I  very 
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strennouslv  urge  the  grounds  that  I  have  previously! 
mentioned.  ! 

I  just  want  to  enter  a  strenuous  objection  to  anything! 
not  called  for  or  authorized  for  under  the  applicable! 
statute.  i 

I  advise  inv  client  not  to  answer  that.  i 

'  I 

•  ••••••••  #1 

I 

48  Specl\l  IxQriRY  Officer:  | 

I  will  sustain  my  ruling  on  counsel’s  objection  and  askj 
the  respondent  if  he  is  willing  to  answer.  | 

A.  (Respondent)  I  accept  the  advice  of  my  counsel.  j 

Examining  Officer  to  Respondent:  ' 

Q.  IVould  you  be  willing,  Mr.  Hedge,  if  called  upon  byj 
the  Government  to  do  so,  to  furnish  the  names  of  the  per^ 
sons  known  to  you  to  be  members  of  the  Communist  Party 
of  the  United  States  during  your  period  of  membership  iil 
that  organization?  j 

i 

CoX’NSEL :  I 

I  object  to  that  question  on  the  same  grounds.  I  would 
also  like  to  stipulate  that  after  a  conference  with  my  client^ 
that  of  course  Mr.  Hedge  would  be  willing  to  cooperate 
with  the  Government  or  any  other  duly  authorized  agency 
to  assist  to  the  extent  that  he  is  able  to  do  so,  to  ferret  out 
or  uncover  anything  which  is  illegal ;  however,  the  questioiji 
of  counsel  does  not  go  to  anything  which  is  illegal. 

! 

Speci.-vl  Inquiry  Officer:  I 

Counsel’s  objection  to  the  question  is  overruled.  W® 
the  respondent  answer.  | 

A.  (Respondent)  I  accept  the  advice  of  my  counsel.  j 


Examining  Officer  to  Respondent:  j 

•  I 

Q.  Other  than  your  membership  in  the  Communist  Party 
of  the  United  States,  during  the  period  that  you  have  al¬ 
ready  covered,  approximately  1932  to  1934,  Mr.  Hedge, 
have  you  been  a  member  of  any  organization  which  to  yopr 
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or  part  of  the  Communist  Party 

of  the  United  States,  either  direetlv  or  indirectly? 

•  • 

Counsel: 

Must  that  last  clause  be  in,  because  I  do  not  understand 

wliat  that  means:  direetlv  or  indirectly? 

•  • 

Examining  Officer  to  C’ounsel: 

I  will  strike  the  last  clause. 

Counsel  : 

Thank  you. 

49  A.  (Re.^spondent)  No,  not  to  my  knowledije. 

Q.  Can  you  recall  with  any  more  definiteness  than  you 
have  already  jriven  in  the  record,  the  date  of  your  separa¬ 
tion  from  the  Communist  Party  of  the  United  States?  A. 
Xo,  I  couldn't  recall  anythin*;  definite;  it  is  somethin*;  T 
didn’t  keep  in  mind,  any  particular  date. 

Q.  Do  you  recall  whether  you  left  the  (’omniunist  Party 
of  the  United  States  voluntarily  or  not  ?  A.  Oh,  yes:  T  left 
it  voluntarily. 

Q.  How  did  you  separate  yourself  from  the  (’ommunist 
Party;  by  that,  did  you  submit  a  resi;*i>ation  or  advise* 
someone  that  you  would  no  lonj;er  be  a  meml)er?  A.  Well, 
it  won’t  incriminate*  me  to  answer  that;  in  the?  first  place, 
there  was  a  rulini;  in  the  (’ommunist  Party  that  it  would 
be  much  better  if  aliens  did  not  be*loTVi;  to  that,  anel  after 
that  l  separated.  Now,  1  don’t  know  what  terminated  it — 
I  don’t  even  rememl)er  just  when  it  was,  but  it  was  semie- 
time  they  made  a  rule;  they  kejd  talkine;  about  it  and  1 
think  eventually  thev  made  a  rulini;  on  it;  1  elon’t  know 
whether  you  were  force<l  to  resii^i ;  that  T  don’t  remember 
either,  but  I  did  resif;n ;  I  just  left  it,  quit  j;oin<;  to  the  meet- 
in.i;s  and  paying  dues,  and  just  left,  if  that  is  a  satisfactory 
answer. 
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50  Q.  Mr.  Hedge,  you  separated  yourself  from  thej 
membership  in  the  Communist  Party  of  the  United  i 

States  after  the  Communist  Party  indicated  in  some  man-i 
ner  that  it  would  not  be  desirable  for  aliens  to  be  a  mem-j 
ber  of  that  organization;  is  that  correct?  A.  Yes.  | 

Q.  Do  you  know  who  handed  down  this  policy  ^^dthin  the! 
Communist  Partv,  that  aliens  should  not  continue  their' 

“  ,  I 

membership  in  that  organization?  A.  Oh,  I  couldn’t  say,| 
that  I  know  of —  ■ 

I 

Speci.u.  Inquiby  Officer  to  Respondent;  | 

i 

Will  you  speak  up  so  that  the  reporter  can  hear.  ! 

A.  (Respondent)  Yes — I  couldn't  say  who —  I 

Examining  Officer  to  Respondent; 

I 

Q.  But,  it  was  something  that  you  became  aware  of,  andj 
you  concluded  your  membership?  A.  Yes.  | 

Q.  Since  separating  yourself  from  the  Communist  Party! 
of  the  United  States,  Mr.  Hedge,  have  you  separated  fromj 
any  affiliation  with  that  organization;  that  is,  broken  off! 
completely  with  the  Communist  Party  of  the  United! 
States? 

j 

I 

51  Counsel  to  Examining  Officer;  i 

! 

Ts  that  the  only  meaning  you  mean  to  attribute  to  the| 
word,  affiliation  ?  | 

I 

Examining  Officer;  i 


Examinin(;  Officer  to  Respondent  ;  ! 

! 

Q.  — Have  you  completely  made  a  clean  break  with  the; 
Communist  Party  of  the  United  States?  I 

I 

Counsel  to  Examining  Officer  ; 

I 

! 

— With  reference  to  break  of  membership?  i 

I 

I 

I 

I 

j 

i 

t 

I 

I 
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Examining  Officer:  Yes. 

A.  (Respondent)  Absolutely. 

•  ••••••••• 

02  (^.  Have  you  done  anythina:  to  oppose  Communism 

since  leavina:  that  oriranization  ? 

{^ounsel: 

I  think  that  is  still  ohjeetionahle.  as  heimr — 1  don't  know 
what  anythinir  to  oppose  (’oinmunisni  could  mean,  and  in 
ad<iition  to  that  irrouiul.  I  airain  iirtre  the  other  irround: 
this  is  far  beyond  the  scope  of  this  proceedina:,  but  T  don’t 
know  what  the  (juestion  means. 

Si'KciAi.  iNQrinv  Officer: 

Perhaps,  the  resj)ondent  miarht  tell  us  his  understandina: 
of  tlie  (jiiestion  and  answer  it  as  he  understands  if. 

('orNSEi.: 

Well,  I  a<lvise  the  resj)ondent  not  to  make  any  efTort  to 
answer  that  kind  of  a  <juestion;  it  is  full  of  lesral  pitfalls. 

A.  (Respondent )  I  am  afraid  my  intelliji'ence  is  not  quite 
as  .arreat  as  my  counsel’s. 

Si»K<'iAn  I.vQrii'.Y  Offk’KR: 

I  will  ov(*rruh*  th(‘  objection  to  the  (piestion  and  ask  the 
r(‘spond<*n1  if  he  d(*sii-es  to  make  answer  other  than  that 
ariven. 

.■).'?  A.  ( Resjiondent)  I  accept  the  advic<‘  of  my  coun.sel. 

Kxamining  Officer: 

Q. Mr.  Hedare,  what  is  your  attitude  or  feelina:  today 
toward  the  Communist  Party  and  the  principles  of  world 
Communism? 
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Counsel: 

I  object  to  that  <iuestion  witli  equal  deteniiiiiation ;  that! 
is  another  one  which  I  just  don't  see  how  it  can  be  an-! 
swered.  It  covers  a  very  larsre  scope:  the  attitude,  feelinir, | 
princii)les  of  world  (^oinmunisni :  these  are  thinsrs  which  | 
have  ineaninurs  to — different  nieanin.irs  to  different  people. | 
It  is  a  very  ambiiruous  (juestion.  | 

I  advise  the  respondent  not  to  answer  it  on  that  [that]  I 
irround;  and,  even  if  it  were  not  ainbiiruous,  it  is  far  be-i 
yond  the  scope  of  the  applicable  section  of  the  Tnmii-! 

irration  and  Xationalitv  statute.  ! 

*  I 

I  advise  the  res|von<lent  not  to  ev’en  attempt  to  answer! 

that  one.  ! 

j 

SrEciAi.  Inquiky  Officer:  i 

I 

('ounsers  objection  is  overruled.  Will  the  respondent; 

answer.  | 

1 

Respondent:  j 

i 

I  act  on  the  advice  of  mv  counsel.  I 

*  t 

Examining  Officer  to  Respondent:  I 

I 

Q.  Are  you,  Mr.  TTedsre,  personally  hostile  toward  the! 
('■ommunist  Party  and  the  principles  of  world  Communism ^ 

i 

Counsel:  | 

I 

I 

I  consider  that  to  be  the  same  question,  and  T  there^ 
fore  make  the  same  objection  and  grive  my  client  the  sam<^ 
advice.  | 

I 

Special  Inqt’iry  Officer:  ! 

i 

The  objection  is  overruled;  will  the  respondent! 
54  answer.  ! 

A.  (Respondent)  I  act  on  advice  of  my  counsel.  | 

Examining  Officer  to  Respondent:  i 

( 

(^.  What  is  your  present  opinion  concernins:  the  Comj 
munist  Party  of  the  United  States  or  world  Communism  f 


Asraiii,  I  make  the  same  objection.  It  is  completely  am- 
bijruous  type  of  question  and  is  certainly  far  beyond  the 
scope  of  these  proceedings. 

Special  Inqi’ily  Officer: 

The  objection  is  overruled.  Will  the  respondent  answer. 
A.  ( KesiK)ndent )  1  act  on  the  advice  of  my  coun.^el. 


Exhibit  "2" 

UNITED  STATE:S  DEPARTMENT  OF  JUSTICE 
IM. MIGRATION  AND  NATURALIZATION  .SERVICE 
SAN  DIEGO,  CALIFORNIA 

File  Xo.  A-5  275  541 

February  5,  1952 

Sworn  .'Statement  of  Alick  Smith  Hedge  made  to  In¬ 
vestigator  Orv’ille  C’.  Palmer  at  tlie  Sheriff’s  Substation, 
Fallbrook,  California,  on  February  5,  1952.  Testimony 
taken  in  the  English  language. 

Present:  Alick  Smith  Hedge,  Witness 
Ralpli  E.  Callahan,  Inspector 
Orville  C’.  Palmer,  Investigator 

Q.  Xow,  Mr.  Hedge,  you  have  stated  that  the  reason 
for  your  not  having  been  granted  citizenship  is  because 
you  were  charged  with  radical  ideas  you  thought.  In  tliat 
line  1  want  to  ask  you  a  very  pointed  (piestion.  Are  you  at 
the  present  time  a  member  of  the  C’ommunist  Party  of  the 
United  States?  Xow  understand  by  the  Communist  Party 
of  the  United  States  I  mean  the  Communist  Party  under 
any  of  the  names  that  it  has  been  known,  such  as  the  Com¬ 
munist  Party,  the  Workers  Party,  the  Communist  Party 
of  America,  and  so  forth.  A.  Xo,  T  don’t  belong  to  any 
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party  of  any  kind  at  all.  Well,  I  am  a  great  reader.  T  read 
everything  of  all  sorts  whether  it  is  radical  or  otherwise^ 
funny  pai)ers  or  baseball  or  football  or  general  news,  j 
mean;  if  1  haven’t  got  a  newspaper  to  read  I  find  a  book 
to  read.  I  like  to  read.  If  I  read  all  sides  then  I  have  i 
chance  to  know  what  is  going  on  in  the  world.  Mavbe  I 
don’t  always  get  the  correct  ideas  but  ...  ! 

Q.  Very  well,  Mr.  Hedge.  Now  then  I  am  going  to  ask 
you  a  further  question,  and  I  am  going  to  admonish  yoik 
again  of  the  fact  that  you  are  under  oath  and  one  of  th^ 
more  serious  crimes  you  can  commit  is  perjury.  Have  you 
ever  been  a  member  of  the  Conmiunist  Party  f  A.  Well,  t 
tell  you  how  I  will  answer  that  question,  if  you  don’t  mindj, 
and  maybe  it  will  be  fair  to  us  all  around.  And  here  is  th0 
point:  If  a  person  says  he  hasn’t  and  he  has,  he  can  be 
calle<i  for  perjury:  if  a  fellow  says  he  has,  then  he  can  be 
prosecuted,  uh,  persecuted.  And  that  is  a  lot  of  reason  why 
I  think  people  do  not  say  or  care  to  say  that  they  are  mem|- 
bers  or  have  been  members  of  the  Communist  Partv  or  an\i 

*  «  I 

thing  to  do  with  the  Communist  Party,  because  they  art 
persecuted  on  two  angles.  There  is  no  crime  in  anyone  bein^ 
a  member  of  the  Communist  Party,  there  hasn’t  been — I 
mean  it  was  absolutely  a  proper  legal  party,  that  you  know, 
yourself.  It  was  on  the  ballot,  both  federal  and  state:  therei- 
for(‘,  you  couldn’t  break  a  law  being  a  member  of  th|e 
Communist  Party.  But  people  have  to  make  a  livdng,  and  a^ 
1  stated  before,  if  T  say  that  I  haven’t  been  a  member  ojf 
the  Party  and  then  I  had  and  it  is  found  that  I  perjured  I 
am  under  oath ;  and  if  I  say  that  I  have  been  a  member  ojf 
the  Conmiunist  Party  then  T  can  be  persecuted  to  the  ex¬ 
tent  that  it’s  hard  for  me  to  make  a  living,  so  what  can  T 
do?  I  don’t  wish  to  lie  to  anybody,  and  T  don’t  want  to  bb 
persecuted.  To  begin  with  ...  I 

Q.  Mr.  Hedge,  this  proceeding  is  private,  it’s  official. 
The  Immigration  Service’s  records  are  official  and  pet- 
sonal  and  private,  and  they  are  not  public  and  the  Ini- 
migration  Service  does  not  make  them  public.  So  if  yoq 
have  a  fear  that  because  of  anything  that  may  be  createU 
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on  your  record  at  this  time,  of  its  becomirii^  public  infor¬ 
mation,  we  don't  disclose  it,  and  so  if  that  is  your  fear 
then  I  would  smr.irest  that  you  reconsicler  that  and  then  p) 
aliead  and  answer  the  question.  A.  I  at  one  time  was  a 
member  of  the  ('ommunist  Party,  but  I  have  no  connection 
whatsoever  with  any  ])olitical  parties  of  any  kind  and  have 
not  been  so  for  many  y€*ars.  And  beinir  a  member  of  the 
C'ommunist  Party  at  that  time,  as  it  was  leiral,  I  don't  see 
that  I  coimnitted  any  error  or  anythinjr  ai^ainst  any  law. 
If  I  did  I  am  .'^orry,  but  I  don’t  see  how  I  could  have  done 
lKK*ause  it  was  absolutely  lejral,  I  mean,  there  is  no  ‘jettin.ir 
away  from  that.  But  at  the  present  time  I  don't  bolonj; 
to  no  union,  no  club,  and  T  <l<)irt  lK*lon.<j:  to  any  {wlitical 
party  and  I  don't  have  no  vote. 

Q.  Now  will  you  inform  me  wh<*n  you  joined  tin*  C’om- 
inunist  Party?  A.  I  joined  tin*  C’ommunist  Party  when 
Upton  Sinclair  at  that  time  was  runninjr  for  jrovernor  of 
California. 

Q.  Well,  about  what  date  was  that?  A.  Well,  I  couldn’t 
tell  you,  I  don’t  n*member,  it  must  have  been  somewhere 
around  ’32  or  ’lU,  I  don’t  just  remember  when. 

Q.  Where  did  you  join?  A.  We  had  our  own  party  there 
in  Vista:  I  <Ion’t  think  they  have  any  now;  1  <lon’t  know, 
that  I  couldn’t  .'^ay. 

QJ  That  is  the  Vi.<ta  Unit  of  the  Communist  Party? 
A.  I  presunn*  it  was.  But  I  mean  I  don’t  know  anythinir 
about  the  C'ommunist  Party  anymore.  I  just  was  a  member 
like  anyone  would  lx*  a  memlx*r  of  the  Union.  And  I  don’t 
know  any  of  the  Party  members  or  anything  now;  most 
of  them  are  jrone  or  practically  all  are  j?one  and  most  of 
them  are  dead  or  <ieparted. 

Q.  It  was  durinjr  the  Depression,  was  it,  that  you  joine<l 
the  ('omnmnist  Party?  Yes,  it  was.  Times  were  pretty 
hani  then  and  p<*ople  jrot  tojrether.  In  fact  I  belonjred  to 
the  Utopian  Society.  You  remember  that  I  jruess,  yourself. 
That  was  quite  a  society.  Now,  there  was  nothing:  wron^r 
with  it  that  I  know  of.  I  dropped  out  of  it ;  I  <lidn’t  see 
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that  there  was  any  sense  in  staying  with  it.  The  Society! 
folded  up;  whether  it  did  any  good  or  not  I  don^t  know.  | 
Q.  How  was  this  part  or  group  or  branch  of  the  Com-i 
munist  Party  known?  Did  it  have  a  numbered  designation! 
or  did  it  have  a  name?  A.  I  donH  know.  It  was  just  a  unit! 
I  guess,  I  don’t  know,  it  was  just  a  unit  that’s  all  I  knowj 
of.  I  mean  they  just  had  a  unit.  In  fact  I  don’t  know! 
whether  there  is  a  Communist  Party  even  in  San  Diego! 
now.  I  just  don’t  know  that  even.  | 

Q.  Well,  who  was  affiliated  with  you  in  that  unit?  A,! 
Well,  I  wouldn’t  care  to  say  because  they  have  departed' 
from  this  world  and  I  do  not  wish  to  bring  people  that  are! 
(lead  into  any  conversation.  | 

Q.  Perliaps  I  know,  Mr.  Hedge,  and  you  are  speakingj 
for  yourself.  This  is  your  opportunity  to  explain  for  the, 
record  for  the  Government  your  predicament.  You  sayj 
what  you  wish,  you  withhold  what  you  wish.  It  is  your! 
consequence,  not  mine.  A.  Most  people  do  not  even  savj 

thev  were  members  because  thev  sav  thev  stand  on  their! 

•  *  *  * 

constitutional  rights.  Now  I  don’t  know  what  the  con-| 
stitutional  rights  are  then,  but  as  I  say,  I  don’t  belong  to| 
any  groups  or  unions  or  anything.  Xot  that — I  don’t  sayl 
that  I  wouldn’t  believe  in  certain  class  of  unions.  I  think! 
unions  do  help  sometimes,  they  help  people.  I  think  some-! 
times  that  if  they  didn’t  have  some  unions  maybe  peoph‘| 
wouldn’t  be  so  well  off  and  sometimes  they  go  too  far  in| 
some  unions.  Now  whether  that’s  the  leadership  or  whether 
that’s  the  union  men  I  don’t  know.  I  have  never  taken  ac-| 
tive  part  in  unions.  I  was  in  one  of  the  unions  during  the! 
war,  1  had  to  be  because  I  worked  in  steamfitting  on  ships.! 

Q.  About  how  long  did  you  remain  a  member  of  the: 
Communist  Party?  A.  Oh,  I  suppose  a  couple  years,  some^ 
thing  like  that. 

Q.  Do  you  recall  about  when  you  dropped  out  of  it  or 
under  what  circumstances  you  droppeti  out?  A.  No,  I  just 
dropped  out  because  I  considered,  well,  I  was  still  an  aliefi 
and  maybe  it  wasn’t  good  for  me  to  belong  to  it,  and  l! 
dropped  all  activities.  I 
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Q.  Were  you  issued  a  C’ominuinst  Party  membership 
lx)ok?  A.  1  iruess  I  was.  but  I  couldn’t  tell  you  what  it 
was:  1  just  had  a  book  that  had  stamps  in. 

Q.  Can  you  d(\<cribe  the  book?  A.  Xo.  I  couldn’t. 

Q.  C’an  you  tlescribe  the  stamps  that  were  i)ut  in  it? 
A.'  I  don't  even  remember  what  they  were.  They  were  just 
ordinary  stamps. 

Q.  Who  issued  you  the  book?  A.  Communist  Party  in 
San  Die.iro.  That  is  where  the  books  were  issued  from. 

Q.  Under  what  name  was  it  issued?  A.  Under  my  right 
name. 

Q.  Under  your  proper  name?  A.  I  never  used  no  phony 
names. 

Q.  Wlio  signed  the  book  and  gave  it  to  you?  I  am  trying 
to  establish  the  date.  A.  You  probably  would  know  mon* 
about  it  at  that  time  than  1  wouhl.  If  you  were  to  give*  mo 
a  thousand  <iollars  I  couldn’t  tell  you,  that’s  a  fact.  1 
couldn’t  tell  you  who  signed  the  book. 

Q.  How  long  was  tliat  particular  book  goo<l  for?  Was 
tliat  a  book  good  for  mon*  than  one  vear?  Did  vou  carrv 
it  for  more  than  on<*  year?  A.  That  I  couldn’t  tell  either, 
I  don’t  even  remember  that,  but  I  believe  it  was  good  for 
more  than  one  vear,  but  I  couhln’t  swear  to  it.  I  wouhln’t 
like  to  swear  on  oath  to  it  because  I  don’t  know. 

Q.  \Miat  did  you  finally  do  with  that  book?  A.  I  think 
tliat  book  was  turne<l  in,  far  as  I  know,  I  don’t  know. 

Q.  Well.  Mr.  He<Ige.  if  it  was  turned  in,  you  would  b(* 
the  one  who  turneil  it  in.  A.  I  don’t  know  wheth(‘r  T 
turned  it  in:  I  think  I  <li<l:  I  think  I  turned  it  in  at  San 
Diego. 

Q.  Do  you  remember  to  whom  you  turned  it  in,  to  who* 
you  presented  it?  A.  Xo,  I  wouldn’t  because  they  had  a 
])ook  shop  there  at  that  time  and  you  could  leave  anything 
pertaining  to  the  Communist  Party  in  that  book  shop. 
Tliere  was  just  a  girl  there,  at  least  there  used  to  be  some¬ 
times  to  take  care  of  the  books  that  they  sold. 

Q.  Is  that  where  you  turned  your  book  in?  A.  Well,  if 
you  would  put  me  on  oath  I  couldn’t  swear  to  it  whether  I 
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did  or  not;  that  is  something  I  could  not  swear  to.  If  I 
turned  in  the  book  there  or  whether  I  turned  it  in  there, 

I  couldn^t  swear  to  it.  That’s  so  long  ago  that  it  escapes 
my  memory,  I  don’t  remember.  Xot  that  I  think  it  would  I 
make  any  difference  but  I  don’t  remember,  even  if  I  was  | 
beaten  into  it  I  still  couldn’t  remember,  it  wouldn’t  make  | 
any  difference,  I  .just  don’t  remember.  ! 

Q.  During  all  the  time  of  being  a  member  of  the  Com-  I 
muni  St  Partv  in  San  Diego  Countv,  were  vou  affiliated  I 
with  anv  other  units  other  than  the  Vista  unit?  A.  Xo.  i 

•  j 

Q.  Did  you  not  at  one  time  transfer  to  a  unit  or  branch  ! 
in  San  Diego?  A.  Xo.  j 

Q.  Did  vou  ever  attend  anv  meetings  of  the  Communist  I 

V  ^  I 

Party  in  San  Diego?  A.  Only  when  they  had  speakers,  ! 
that  is,  they  used  to  have  political  speakers  come  there  | 
at  different  times,  then  I  would  go.  | 

Q.  Did  you  ever  attend  any  committee  meetings  or  any  ! 
closed  Party  meetings  in  San  Diego?  A.  X^o,  I  never  did.  | 
Q.  Mr.  Hedge,  did  you  ever  attend  any  County  Commit-  | 
tee  Meetings  as  a  delegate  from  the  Vista  Unit  of  the  Com-  I 
munist  Partv?  A.  I  don’t  think  that  I  was  ever  voted  a  ! 
delegate,  not  to  my  knowledge.  I  have  been  to  where  they  ! 
had  a  meeting  there  but  I  don’t  think  I  was  a  delegate;  i  I 
.just  went  as  an  observer.  T  don’t  remember  being  delegated.  ■ 
You  could  go  as  an  observer,  you  know,  you  had  that  right  : 
to  go  in  .just  to  .  .  .  I 

Q.  AVell,  someone  was  usually  selected  to  represent  your  j 
unit  in  these  committee  meetings,  weren’t  they?  A.  That’s  j 
correct.  i 

Q.  Well,  were  you  never  selected  to  represent  the  Unit?  i 
A.  Xo,  T  never,  not  to  my  knowledge.  | 

Q.  Well,  who  did  usually  represent  your  unit?  A.  Well,  | 
that  party  who  represented  it  is  now  dead.  I 

Q.  Was  that  Mr.  Badger?  A.  Yes,  it  was  Mr.  Badger,  I 
but  he  is  already  dead,  and  I  don’t  like  to  .  .  . 

Q.  Who  invited  you  and  took  your  membership  into  the  | 
Communist  Party?  A.  Well,  I  wouldn’t  like  to  give  the  j 
party’s  name  away,  T  mean  as  far  as  that,  because  T  don’t  | 


28 


even  know  where  thev  are  now.  I  tell  vou  all  of  us  who 

•  « 

went  into  tlie  Vista  party  we  all  went  in  at  the  same  time 
at  that  time,  and  that  was  durimr  the  depression  when  times 
were  struirirlini;  ])retty  liard,  with  first  people  goiiiir  one 
place  and  tlien  the  other,  they  wanted  to  see  where  they 
could  better  tlieir  conditions.  That’s  what  drov(‘  a  lot  of 
])eoj)le  in  different  places.  You  have  heard  all  of  tliat  your¬ 
self.  And  that  was  tlie  .  .  .  there  was  the  Hjiic  T.eairue  and 
there  was  tlie  Ttopian  Society,  and  as  I  recall  that  was  at 
tlie  same  time,  wliatever  vear  that  wa.s. 

Q.  How  many  members  di<i  the  Vista  unit  of  the  Com¬ 
munist  Party  liave  at  tlie  time  of  your  beinir  a  member  of 
it?  A.  Oh,  1  iinairine  there  were  (i  or  8  men,  but  I  don’t 
know — there  were  nev(*r  very  many.  And  as  I  say.  I  <lon’t 

know  anv  of  them  at  all  anvmore  because  I  haven’t  seen 

•  * 

tliein  for  years:  some  of  them  are  d(‘ad,  an<I  .  .  . 

Q.  Who  wi're  the  officers  of  that  particular  unit?  A. 
Badirer  I  think  was  tlie  (ifiicer. 

Q.  He  was  tin*  oriranizer,  was  In*  not?  A.  Xo. 

Q.  Who  was  the  dues  secndary?  A.  Well,  sometimes  T 
used  to  cfillect  th<*m.  .<ometini('S  he  <lid,  it  ifnln’t  nink«'  any 
ilifference  who — but  I  held  no  official  position  of  any  kind. 

Q.  Well,  w<*reTVt  the  officers  electe<I  by  the  irroup?  A. 
Oh.  1  prosume  they  were. 

Q.  Didn’t  you  hold  an  election  to  jmt  the  various  in- 
<livi<luals  in  those  offices?  A.  T  think  all  tin*  eh*ctions  were 

alwavs  ])v  mouth  vote,  vou  know,  the  ave’s  and  no’s  bv 

•  •  ■  *  •  » 

vote.  It  always  se<une<l  to  me  it  worked  on  tin*  same  prin¬ 
ciples  as  the  union,  T  didn’t  see  any  difference  between 
that  and  the  union,  it  all  work(*<l  on  the  saim*  princi]de. 
Most  clubs  and  orcranizations  have*  the  same  way,  methods, 
they  have  rea<linir  of  the  minutes  and  once  so  often,  T 

think  once  a  month  or  so  tliev  collect  dues,  and  thev  do 

•>  « 

that  in  most  oriranizations. 

Q.  Well,  other  tlian  yourself,  who  was  the  dues  secretary 
of  that  particular  unit?  A.  T  don’t  remember.  You  know, 
it^s  not  very  nice  to  be  put  in  this  position,  because  as  I 
said  before,  T  am  tryinj^  to  lead  a  normal  life  and  trying? 
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to  obey  the  laws  of  the  country,  and  for  the  Government' 
to  pry  into  my  affairs  of  my  past  life,  it’s — somehow  it| 
don’t  seem  just  right.  You  know,  if  it  was  something  illegal,, 
if  it  had  been  something  that  had  been  a  penitentiary  of-i 
fense,  that  would  have  been  a  different  storv.  And  vouj 
know,  after  all,  to  be  a  stool  pigeon  is  absolutely  against! 
my  princij)les.  1  tlon’t  like  to  be  a  stool  pigeon,  not  fori 
anybody,  not  even  for  a  rich  man,  or  a  poor  man  or  any-i 
bodv.  I  (hurt  like  to  give  anvbodv  awav  on  something  unless! 
it's  something  that's  a  criminal  case,  if  something  was| 
criminal  and  a  detriment  to  the  country,  that  would  be  dif-l 
ft*  rent.  i 

Q.  \Vt‘ll,  tlieii  in  this  instance,  these  people  that  you  as-| 
sociatotl  with  at  that  time,  if  some  of  them  might  be  serious! 
enemies  of  the  country,  you  still  wouldn’t  care  to  cooperate! 
and  m(‘ntion  their  names,  would  you?  Ts  that  the  position! 
you  put  yourself  in?  A.  T  don’t  think  they  were  serious! 
enemies  of  the  country  because  they  were  all  law-abidingl 
that  T  had  contact  with.  T  never  knew  one  of  them  to  get  in| 
anv  difficailties.  Thev  weren’t  drunkards,  thev  weren’t* 

•  •  j 

gamblers.  They  were  all  good  homage  people.  T  never  knew! 
one  of  them  to  be  into  any  trouble  at  all  outside  of  their! 
affiliation  with  the — if  it’s  a  crime  to  be  in  the  Communistj 
I*arty,  then  T  guess  that  was  the  only  crime  T  knew  about,! 
but  out.<ide  of  that  they  did  not  commit  any  wrong  becausej 
th(‘y  were  good  people,  as  good  people  as  you  ever  hope  to| 
associate  with;  and  T  can’t  say  anything  bad  about  people! 
that  are  good,  T  don’t  care  who  it  is.  Some  of  my  best! 
friends  to  day  are  Kepublicans  but,  by  golly,  T  can’t  say! 
nothing  wrong  about  them,  that’s  their  belief;  and  T  have! 
good  freinds  that  are  Democrats  and  I  can’t  say  nothing! 
wrong  about  them.  And  those  same  people,  some  of  themj 
know  that  T  have  been  radical,  and  if  you  were  to  ask 
them  for  my  character  today,  and  they  would  say  that  my| 
character,  as  far  as  they  are  concerned,  was  tops.  There| 
ain’t  one  of  them  that  would  be  able  to  say  any  wrong! 
about  me.  | 

««••••#•*  *1 
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Q.  Well,  now  when  you  were  the  dues  secretary  and 
you  collected  the  dues  from  the  other  members  of  this 
particular  unit,  each  time  that  a  member  paid  his  dues 
you  ^ave  him  a  stamp  for  the  dues  that  were  paid.  Is  that 
riirht !  A.  Yes.  that’s  riijht. 

Decision  of  Special  Inquiry  Officer 

CNITEO  STATF>;  DEPARTMENT  OF  JUSTICE 
IM.MIOKATION  AND  N ATUP.ALIE.\TI()N  SERVICE 

June  2,  1954 

File:  A5  275  541 — Los  Anireles 

III' re:  Alick  .Smith  Hedire,  aka  Aleck  Smith  Hedure 

In  Deportation  Proceedings 

In  behalf  of  Respondent:  Irwin  (lostin,  Esi;.,  0305  Yucca 
Street,  Hollywood,  (’alifornia 

('barges : 

Warrant:  Act  of  October  10,  191S,  as  amended — after 
(uitry,  member  of  the  Communist  Party  of  the  United 
States 

Lodged :  None 

Application:  Susj)ension  of  dejmrtation 

Detention  Status:  Released  under  $2,000.  bond 

Warrant  of  Arrest  Served:  .March  28,  1952. 

Discussion:  l*roc<‘edings  under  the  warrant  of  arrest 
were  conducted  at  Los  Angeles,  (’alifornia  and  closed 
October  20,  1952.  The  Hearing  Officer  in  a  decision  dated 
October  24,  1952  found  tlie  respoiiilent  to  be  subject  to 
deportation  as  charged  and  ordered  that  lie  be  deported 
jmrsuant  to  law.  That  order  was  appealed  and  the  Board 
of  Immigration  Appeals  on  April  10,  1953  ordered  that 
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the  appeal  be  dismissed.  Motion  was  then  made  for  a  re-j 
opening  of  the  proceedings  to  permit  the  respondent  toj 
apply  for  relief  from  deportation.  That  motion  wasj 
granted  and  the  Board  on  September  18,  1953  ordered  that! 
the  hearing  be  reopened  to  permit  the  respondent  an! 
opportunity  to  apply  for  relief  under  Section  244(a)  (5)  I 
of  the  Immigration  and  Nationality  Act.  Reopened! 
hearimr,  in  accordance  with  that  order,  commenced  on! 
December  24,  1953  and  closed  on  May  13,  1954.  i 

j 

I 

The  respondent's  deportability  on  the  grounds  charged| 
has  been  fully  established  in  prior  proceedings.  No  newj 
evidence  relating  to  the  issue  of  deportability  was  adduced! 
in  the  reopened  hearing.  Accordingly,  the  only  issue  nowj 
to  be  determined  is  whether  or  not  the  respondent  is! 
statutorily  eligible  for  suspension  of  deportation  and  if| 
so,  whether  that  extraordinary  relief  is  warranted.  | 

I 

I 

Affidavits  have  been  presented  which  reasonably  estab-i 
lish  that  the  respondent  has  been  continuously  physically! 
present  in  the  United  States  for  at  least  the  preceding  2C( 
vears  and  durinir  that  time  has  been  and  is  a  person  of! 

»  V  ^  *  I 

irood  moral  character.  He  is  leirallv  married  to  a  native-! 
born  citizen  of  the  United  States.  They  have  no  children^ 
He  is  employed  in  orchard  maintenance  at  a  salary  of  $45.| 
per  week.  In  addition,  he  operates  his  own  five  acre! 
ranch  in  avocados.  He  has  assets  which  he  values  atj 
$2,750.  He  has  a  sister  residing  in  the  United  States.  H^ 
has  been  a  resident  of  the  United  States  continuously  sincej 
February  13,  1929,  a  period  of  slightly  more  than  25  years] 
On  the  basis  of  the  foregoing  facts,  it  is  concluded  that 
his  deportation  would  result  in  an  exceptional  and  exj 
tremely  unusual  hardship  on  liimself  and  his  citizen  spousei 

j 

The  respondent  although  remaining  mute  throughout 
the  prior  proceedings,  has  testified  to  some  extent  in  the 
reopened  hearing  although  he  refused  to  answer  an^f 
(]uestions  on  matters  which  are  pertinent  and  material  tp 
the  issue  of  discretionary  relief.  He  testified  that  he  was 

i 

I 

I 

I 

I 

I 

I 


I 
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a  ineinber  of  tho  ComiauiiUt  l*arty  of  the  Unitod  Slates 
for  a  period  of  about  two  years  from  ai)i)roximately  1932 
to  1934.  He  terminated  bis  membership  in  that  party  on 
the  latter  date  at  the  request  of  the  Party  official  because 
of  a  rulinj;  which  had  e:one  into  elTect  reciuiriiiL;’  alien 
members  to  resiirn.  He  has  testilieil  that  the  only  oriraniza- 
tion  of  which  he  has  been  a  member  durinir  the  past  six 
years  was  a  dancimr  club  and  the  plumbers'  union.  His 
stated  reasons  for  divestini;  himself  of  membership  in  the 
Communist  Party  of  the  United  States  do  not  indicate  that 
he  thereupon,  or  at  any  time  subsecpiently  chanired  his 
convictions  concernimr  world  communism.  Tiiat  he  is  still 
favorably  disposed  toward  the  aims  and  principles  of 
world  communism  is  indicate<l  by  his  refu.sal  to  testify  in 
response  to  any  (luestions  concernimr  his  pre.sent  belief 
in,  or  attitude  toward  world  communism. 


The  burden  is  on  this  respondent  to  establish  beyond  a 
reasonable  doubt  that  he  is  statutorily  elijirible  for  the 
relief  which  he  re<juests.  His  refusal  to  testify  on  many 


matters  renders  a  determination  of  his  eliiribility  im¬ 


possible.  Accordinjrly,  he  has  failed  to  meet  the  burden 
impo.xed.  It  is  concluded  that  tlu*  respondent  is  statutorily 
ineliirible  for  susp(*nsi{)n  of  d(*portation  under  Section 
244(a)  (b)  of  the  Immi;rration  and  Nationality  Act. 
Accordinirly,  his  applicaton  for  that  relief  will  l>e  denied. 


Okdkk:  It  is  ord<*red  that  the  respondent  be  deported 
from  the  Unit<*d  States  in  the  manner  provided  by  law  on 
the  charjre  contained  in  the  warrant  of  arrest. 


H.  Wk.stmokei.axi> 
Wade  H.  Westmoreland, 

Special  Inquiry  Officer 


33 


Decision 

U.  S.  DEPARTMENT  OF  JUSTICE  | 

BOARD  OF  IMMIGRATION  APPEALS 

Dec.  3,  1954  ! 

I 

File:  A-5275541 — Los  Angeles  | 

1 

In  re:  Alick  yniith  Hedge,  aka  Aleck  Smith  Hedge  | 

i 

In  Deportation  Proceedings  I 

j 

In  behalf  of  Respondent:  Isidore  G.  Xeedleman,  Esq.,  ! 
165  Broadway,  New  York,  New  York.  I 

(Heard:  July  28,  1954)  | 

Charges :  j 

Warrant :  Act  of  October  16,  1918,  as  amended — after  j 
entry,  member  of  the  Communist  Party  of  the  United  j 
States.  j 

I 

Lodged:  None  ; 

I 

Application:  Suspension  of  deportation — Section  244(a)  (5)i 

— Immigration  and  Nationality  Act.  | 

i 

Detention  Status:  Released  under  .ii2,000  bond.  | 

I 

The  cuse  comes  forward  on  appeal  from  the  order  of| 
the  special  iiuiuiiy  officer  dated  June  2,  1954  denying  the| 
respondent 's  application  for  suspension  of  deportation  and' 
ordering  deportation  on  the  charge  stated  in  the  warrant 
of  arrest.  i 

The  record  relates  to  a  native  of  England,  subject  o^ 
Great  Britain,  62  years  old,  male,  "who  was  lawfully  ad^ 
mitted  for  permanent  residence  at  the  port  of  Seattlej 
Washington  on  February  13,  1929.  He  last  entered  thd 
United  States  at  the  port  of  San  Ysidro,  California  during} 
the  Fall  of  1931  as  a  returning  resident.  On  April  10,  1953 
this  Board  dismissed  the  appeal  from  the  order  of  the 
hearing  officer  finding  the  respondent  deportable  on  the 
charge  contained  in  the  warrant  of  arrest  on  the  basis  oif 
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voluntary  iiu*iii])ership  in  the  ('oiniminist  Party  of  tlie 
rnitoil  States  for  a  period  of  two  years  in  1932  or  1934. 
On  SeptenilxM*  IS,  1953  we  directed  tliat  the  outstandinp: 
order  of  deportation  he  withdrawn  and  the  liearing'  he 
reopened  for  furtiier  proceedings  in  order  to  afford  the 
:dien  an  opportunity  to  apply  for  the  discretionary  relief 
contained  in  Section  244(a)(5)  of  the  Iniiniicration  and 
Xationality  Act  of  1952. 

Keojiened  hearinirs  were  held  on  December  24,  1953  and 
May  13,  1954.  The  only  issue  relates  to  the  i^rant  of  dis¬ 
cretionary  relief  under  Section  244  (a)(5)  of  the  linniiuTa- 
tion  and  Xationality  Act.  The  evidence  establishes  that 
the  resj>ondent  has  lx*en  continuously  present  in  the  United 
States  for  more  than  20  years  past.  He  is  married  to  a 
native-born  citizen  of  the  United  States  and  is  employed 
in  orchard  maintenance  at  a  salary  of  $45  a  week.  In 
a<idition,  lu*  operates  his  own  five  acn*  ranch.  As.<ets  are 
valued  at  $2,750.(M).  Xo  criminal  record  has  been  developed 
and  it  apj>(*ars  that  the  respondent  lias  conducted  himself 
as  a  jierson  of  irood  moral  character  for  mon*  than  ten 
years  past.  It  is  also  concludeil  that  the  n^spondent's 
deportation  would  result  in  e.xceptional  and  extremely  un¬ 
usual  hardshi})  to  himself  and  to  his  eitizen  wife. 

The  respondent  h;is  admitted  membership  in  the  Vista 
Unit  of  the  C’ominunist  Party  of  the  United  States  for 
a  ])eriod  of  about  two  years  durinii-  1932  or  19.'’>4  and  has 
admitted  that  the  unit  was  comprised  of  six  or  eii^ht 
members.  He  has,  however,  upon  advice  of  counsel 
declined  to  answer  <}uestions  reicardinir  the  identity  of  the 
members  of  this  unit,  and  nd'usiMl  to  su])j)ly  the  names  of 
any  of  the  officers  who  were  memb(‘rs  of  the  (’ommiinist 
Party  of  the  United  States  in  the  Vista  area  durinc:  the 
jieriod  of  time  when  he  was  a  member  of  that  or^canization, 
has  declined  to  answer  questions  re.i^ardin^  subscription 
to  the  communist  publication.  Daily  People’s  World,  and 
has'  declined  to  answer  questions  reiirardinir  membership 
in  certain  orj^anizations  including  the  International 
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I 
I 

I 

I 

I 

I 

i 

Workers  Order.  He  has  also  declined  to  answer  a  question  i 
regarding:  his  willingness  to  furnish  any  information  i 
which  he  might  have  concerning  activities  of  the  Com-  | 
munist  Party  of  the  United  States  during  his  membership  | 
in  that  organization  if  called  upon  by  the  government  to  ■ 
do  so  or  to  furnish  the  names  of  persons  known  to  him  to  ' 
be  members  of  the  Communist  Party  during  that  period.  ■ 
Respondent  also  declined  to  answer  questions  regarding  ! 
whether  he  had  done  anything  to  oppose  communism  since  I 
leaving  the  Communist  Party  nor  to  indicate  his  present  ! 
attitude  or  feelins:  toward  the  Communist  Partv  and  the  I 
y)rinciples  of  world  communism.  He  also  refused  to  express  j 
an  opinion  concerning  the  Communist  Party  of  the  United  i 
States  or  world  communism.  I 

It  is  counsers  contention  that  if  the  respondent  makes  i 
a  prima  facie  showing  of  eligibility  for  suspension  of  | 
deportation  under  Section  244(a)(5)  of  the  Immigration  j 
and  Nationality  Act  he  is  automatically  entitled  to  that  i 
form  of  discretionary  relief.  However,  Section  244(a)  I 
provides  that  the  Attorney  General  “may,  in  his  discretion,  I 
suspend  de]>ortatioii’'.  The  language  is  clearly  permissive  | 
rather  than  directive.  The  power  of  the  Attorney  General  I 
to  suspend  the  deportation  of  an  alien  is  a  dispensing  | 
power  and  a  matter  of  grace ;  not  a  matter  of  right  on  the  ! 
part  of  the  alien  but  a  matter  of  discretion  to  be  exercised  ! 
by  the  Attorney  General.^  The  respondent  cannot  remain  | 
mute  on  questions  relative  to  the  issue  of  discretionary  ■ 
relief.  His  refusal  to  answer  questions  of  the  nature  pro-  j 
pounded  warrant  the  denial  of  the  requested  discretionary  | 
relief.  j 

Order  :  It  is  ordered  that  the  appeal  be  and  the  same  is  i 
hereby  dismissed.  I 

Thomas  S.  Fixnicaxe 

Chairman 

I  United  States  ex  rel  WeddeJce  v.  WatJcins,  166  Fed.  2d  369,  cert.  den.  j 
333  r.S.  876;  United  States  ex  rel  Kalovdis  v.  Shavghnessy,  180  Fed.  2d  489;  \ 
United  States  er  rel  von  KleczTcou'sJci  v.  WatTcinSy  71  Fed.  2d  429.  | 

I 

! 

i 

I 
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QUESTION  PRESENTED 

Whether  it  is  an  abuse  of  administrative  discretion  toi 
deny  suspension  of  deportation  to  an  alien  eligible  there- j 
for,  found  to  l>e  of  good  character,  and  whose  deportation  j 
will  cause  exceptional  and  extremely  unusual  hardship  toi 
the  alien  and  his  citizen  wife,  for  the  reasons  that  on  advice | 
of  counsel  he  refused  to  answer  questions  as  to  certain  of| 
his  opinions,  as  to  whether  he  had  in  the  past  subscribed! 
to  a  claimed  ('’onmiunist  paper,  and  as  to  the  names  of! 
individuals  known  by  liim  to  have  been  members  of  the! 
("onmiunist  Party  about  twenty  years  ago,  but  as  to  whomi 
he  had  no  information  of  illegal  conduct,  and  all  or  most! 
of  whom  were  dead.  ' 
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IN  THE  I 

I 

United  States  Court  oi  Appeals  | 

For  the  District  of  Columbia  Circuit  i 

i 

I 


No.  13,018 


Aleck  Smith  Hedge,  Appellant, 

V. 

Herbert  Brownell,  Jk.,  Attorney  General  of  the 
United  States,  Appellee. 


Appeal  from  the  United  States  District  Court  for  the 

District  of  Columbia 


BRIEF  FOR  APPELLANT 


JURISDICTION 

This  is  an  appeal  from  an  order  of  the  District  Court 
ii:ranting  appellee’s  motion  for  summary  judgment  and 
dismissing  the  complaint  (J.  A.  8).  Jurisdiction  below 
arose  under  I).  (\  Code,  11-305  and  11-306;  28  U.  S.  C.  1331; 
and  section  10  of  the  Administrative  Procedure  Act, 
5  U.  S.  C.  1009.  Jurisdiction  of  this  Court  is  conferred  by 
28  U.  S.  C.  1291. 


0 


STATEMENT  OF  THE  CASE 

The  appellant  sued  below  to  enjoin  the  Attorney  General 
from  deporting  him  under  a  deportation  order  (J.  A.  2). 
The  record  before  the  Immisrration  and  Naturalization 
Service^  was  made  ])art  of  the  record  below  (J.  A.  7-8) 
and  is  included  in  the  record  on  appeal. 

'  The  aj)pellant  was  ordered  deported  on  a  finding  that 
hi?  had  been  a  memlK*r  of  the  (’ommunist  Party  for  a  period 
of  two  years  from  about  1932  to  1934.  Tlie  finding  was 
based  on  admissions  to  that  effect  made  by  appellant  to 
officers  of  the  Immigration  and  Naturalization  Service 
jirior  to  institution  of  the  deportation  proceeding.  (J.  A. 
34,  22-5;  B.  I.  A.  decision  of  Ajiril  10,  1953,  p.  1,  in  I.  N.  S. 
Record.)  We  do  not  challenge  the  validity  of  this  finding. 
The  issue  is  whether  the  administrative  agency  abused  its 
discretion  in  denying  suspension  of  deportation. 

The  appellant  is  a  native  of  Kngland,  now  about  64  years 
old.  He  was  lawfully  admitted  to  the  United  States  for 
permanent  residence  on  February  13,  1929.  He  has  since 
resided  in  the  United  States,  but  his  last  entrv  was  in  1931 
as  a  returning  resident.  (J.  A.  33,  2,  5,  31.)  He  is  married 
to  a  native-born  citizen  of  the  United  States  and  has  a 
sister  residing  in  the  United  States.  (J.  A.  2,  5,  31.)  He  is 
an  orchard  worker  and  also  ojierates  a  small  farm  of  his 
own.  His  assets  are  valued  at  $2,750.  (J.  A.  31,  34.) 

The  ajipellant  applied  for  suspension  of  deportation 
under  section  244(a)(5)  of  the  Immigration  and  Nationality 
Act  of  1952,  8  U.  S.  (’.  1254(a)  (5),  and  a  hearing  on  the 
application  was  held  by  the  Immigration  and  Naturaliza¬ 
tion  Service  (J.  A.  34).  The  statutory  section  authorizes 
the  Attorney  General  to  suspend  deportation  in  the  case, 
among  others,  of  an  alien  who  has  been  physically  present 
in  the  United  States  for  a  continuous  period  of  not  less 
than  ten  years  after  the  assumption  of  a  status  constituting 


1  Hereafter  cited  as  I.  N.  S.  Record. 
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a  ground  for  deportation ;  who  proves  that  during  all  of  | 
such  period  he  has  been  and  is  a  person  of  good  moral  ! 

character;  and  whose  deportation  would  result  in  | 

oxcei)tional  and  extremely  unusual  hardship  to  himself  or  i 
to  a  citizen  spouse.  | 

The  appellant  was  the  only  witness  at  the  suspension  I 
hearing,  which  consisted  of  his  interrogation  bv  an  officer  i 
of  the  Immigration  and  Naturalization  Service  ( J.  A.  9-22).  | 
Various  documents  were  also  introduced  in  evidence  at  i 
the  hearing,  including  affidavits  attesting  to  appellant’s  I 
good  character  and  residence  qualification,  and  a  report  I 
of  investigation  of  appellant  made  by  the  Service  (L  N.  S.  I 
Record,  Exs.  9  through  19  and  21).  The  investigation  I 
report  (I.  N.  S.  Record,  Ex.  21)  states  in  part;  | 

“This  investigation  .  .  .  shows  that  the  subject  has  | 
been  of  goo<l  moral  character  while  resident  within  the  i 
United  States  from  Febniarv  13,  1929  to  January  27,  ' 
1954.”  '  I 

“The  investigation  did  not  show  the  subject  to  have  j 
any  criminal  record,  to  have  received  public  or  private  I 
charity,  or  to  have  been  other  than  loyal  to  the  United  | 
States.  Information  as  to  subject’s  home  life  and  i 
social  activities  is  favorable  other  than  his  loyalty  | 
and  social  activities  would  be  effected  [^ic]  by  his  | 
admitted  former  affiliation  -with  the  Communist  ^ 
Party.” 

The  Board  of  Immigration  Appeals  found  that  there  i 
were  present  the  prerequisites  for  suspension — length  of  i 
residence,  good  character,  and  exceptional  and  unusual  ; 
hardship  to  both  appellant  and  his  citizen  wife  (J.  A.  34).  i 
It  stated  its  findings  on  these  subjects  as  follows  (J.  A.  34) :  | 

I 

“The  evidence  establishes  that  the  respondent  has  | 
been  continuously  present  in  the  United  States  for  I 
more  than  20  years  past.  He  is  married  to  a  native-  i 
born  citizen  of  the  United  States  and  is  employed  in  | 
orchard  maintenance  at  a  salary  of  $45  a  week.  In  | 
addition,  he  operates  his  own  five  acre  ranch.  Assets  | 
are  valued  at  $2,750.00.  No  criminal  record  has  been  | 

i 

I 

i 


I 


4 


developed  and  it  appears  that  the  respondent  has 
conducted  himself  as  a  person  of  •rood  moral  character 
for  more  than  ten  years  past.  It  is  also  concluded 
that  the  respondent’s  deportation  would  result  in 
exce])tional  and  e.xtremely  unusual  hardship  to  him¬ 
self  and  to  his  citizen  wife.” 

Like  findinjrs  liad  been  made  by  tlie  special  inquiry’  officer 
before  whom  the  suspension  hearinir  was  held,  includinir 
the  e.\j>ress  findinu:  that  aj)pellant,  while  he  was  in  the 
United  States,  “has  been  and  is  a  person  of  good  moral 
character”  fj.  A.  31). 

Nevertheless,  the  Hoard  of  Immigration  Appeals  denied 
suspension,  for  the  reason  that  appellant  had,  on  advice 
of  his  counsel,  refused  to  answer  certain  (piestions  in  the 
suspension  hearing.  The  P>oard  stated  the  grounds  for 
its  denial  as  follows  (J.  A.  34-5) : 

“The  res{K)ndent  has  admitte<l  memlH*rship  in  the 
Vista  Unit  of  the  Uommunist  Party  of  the  United 
I  States  for  a  period  of  about  two  years  during  1932 
or  19.34  and  has  admitted  that  tlu*  unit  was  comprised 
of  six  or  eight  memb(*rs.  He  has,  however,  upon 
adv’ice  of  counsel  declined  to  answer  (jnestions  regard¬ 
ing  the  identity  of  the  members  of  this  unit,  and 
refused  to  sui>ply  the  names  of  any  of  the  officers  who 
were  members  of  the  (’ominunist  Party  of  the  United 
States  in  the  Vista  area  during  the  period  of  time 
when  he  was  a  mem}>er  of  that  organization,  has 
declined  to  answer  <juestions  regarding  subscription 
to  the  communist  publication.  Daily  People’s  World, 
and  has  <leclined  to  answer  (piestions  regarding 
,  membershii>  in  certain  organizations  including  the 
International  Workers  Order.  He  has  also  d(‘clined  to 
answer  a  (piestion  regarding  his  willingness  to  furnish 
any  information  which  he  might  have  concerning 
activities  of  the  Uommunist  Party  of  the  United  States 
during  his  membershij)  in  that  organization  if  called 
ui)on  by  the  government  to  do  so  or  to  furnish  the 
names  of  persons  known  to  him  to  be  members  of  the 
Uommunist  Party  during  that  jieriod.  Kespondent 
also  declined  to  answer  (juestions  regarding  whether 
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I 
I 

I 

j 
i 
i 

I 

i 

I 

I 

he  had  done  anything  to  oppose  communism  since  | 
leaving  the  Communist  Party  nor  to  indicate  his  i 
present  attitude  or  feeling  toward  the  Communist  i 
Party  and  the  principles  of  world  communism.  He  | 
also  refused  to  express  an  opinion  concerning  the  j 
Communist  Party  of  the  United  States  or  world  | 
communism.  i 

I 

“.  .  .  The  power  of  the  Attorney  General  to  suspend  j 
the  deportation  of  an  alien  is  a  dispensing  power  and  I 
a  matter  of  grace;  not  a  matter  of  right  on  the  part 
of  the  alien  but  a  matter  of  discretion  to  be  exercised 
by  the  Attorney  General.  [Citing  cases.]  The  I 
respondent  cannot  remain  mute  on  questions  relative  | 
to  the  issue  of  discretionary  relief.  His  refusal  to 
answer  questions  of  the  nature  propounded  warrant 
the  denial  of  the  requested  discretionary  relief.’’  | 

i 

An  understanding  of  the  case  requires  that  certain  | 
additional  information  and  corrections  be  stated  with  ! 
respect  to  the  Board’s  grounds  for  refusing  suspension.  j 

i 

(1)  The  quoted  excerpt  from  the  Board’s  opinion  first  | 
refers  to  the  fact  (J.  A.  9-11)  that  appellant  refused  in  j 
the  suspension  hearing  to  identify  the  other  persons  who  I 
had  been  members  of  the  Vista  Unit  of  the  Communist  ! 
Party  in  1932  to  1934.  Appellant’s  reasons  for  taking  this  | 
position,  and  its  irrelevancy  to  denial  of  suspension,  appear 
from  appellant’s  interview  by  an  investigator  of  the  : 
Immigration  and  Naturalization  Service  prior  to  the  com-  ; 
mencement  of  the  deportation  proceedings  (J.  A.  22-30).  j 
It  was  the  appellant’s  admissions  in  this  interview  which  j 
constituted  the  evidence  on  which  his  deportation  was  I 

ordered.  I 

1 

In  this  interview  appellant  admitted  that  he  had  been  a  ' 
member  of  the  Vista  Unit  of  the  Communist  Party  from  ; 
about  1932  to  1934  (J.  A.  24-6).  He  was  repeatedly  asked 
to  identify  the  other  members  of  the  unit,  whose  size  he  | 
established  as  from  six  to  eight  members  (J.  A.  28).  He  | 
declined  to  do  so  on  moral  grounds.  He  said  that  he  no  ! 
longer  knew  any  of  these  other  members,  and  that  all  or  | 


I 
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most  of  them  were  dead.  He  stated,  “I  do  not  wish  to 
hrin<r  people  that  are  dead  into  any  conversation”  (J.  A. 
25).  He  pointed  out  that  he  liad  no  information  that 
anv  of  tlie  members  of  tlio  unit  had  done  anvthinc: 
illejjral,  and  that  his  attitude  would  Ik*  otherwise  if  lie 
knew  of  any  actions  which  had  been  illejjral  or  detrimental 
ito  the  country.  Absent  such  knowled^co,  he  said,  “to  be 
I  a  stool  pijreon  is  absolutely  airainst  my  principles” 
(J.  A.  2S-9).  H(*  e.xplained  that  the  persons  who  joined 

the  Vista  Unit  had  <lone  so  “diirinir  the  depression  when 
times  were  struicirlinjif  pretty  hard,  with  first  people  iroina: 
one  place  and  tluui  the  otb(*r,  they  wanted  to  see  where 
they  could  better  their  condition”  (J.  A.  2S).  When  the 
interview(*r  ask(‘d  appellant  if  he  would  be  willinu:  to 
mention  the  names  of  bis  former  fellow  (’ommunists  “if 
•  some  of  th(*m  miirht  be  serious  (Mietnies  of  the  country,” 
ai>pellant  replied  (J.  A.  29) : 

!  “I  doiUt  think  they  were  serious  enemies  of  the 
country  because  they  were  all  law-abidimr  that  I  had 
I  contact  with.  I  never  knew  one  of  tliem  to  irt‘t  in  any 

I  difficulties.  They  weren’t  drunkards,  they  weren’t 

i^amblers.  Tlu*y  were  all  irood  homaj^e  [sicl  j>eople. 
I  never  km*w  one  of  tlumi  to  be  into  any  troubh*  at  all 
outside  of  their  affiliation  with  the — if  it’s  a  crime  to 
be  in  the  (’ommunist  Party,  then  I  <j:uess  that  was  tlie 
onlv  crime  I  knew  about,  Imt  outside  of  that  they  did 
not  commit  any  wronir  because  they  were  ,i>:ood  people, 
as  irood  people  as  you  ever  hope  to  associate  with;  and 
I  can’t  say  anythin^:  bad  about  ]>eople  that  are  y:ood, 
T  don’t  care  wlio  it  is.” 

It  seems  clear  that  the  Department  of  Justice  already 
had  the  names  which  appellant  withheld.  For  the  inter¬ 
viewer  obviously  already  had  information  concerninij:  the 
Vista  Unit.  The  interview  must  hav'e  been  occasioned  by 
information  in  the  Department’s  possession  that  apt)ellant 
had  been  a  member  of  the  (’ommunist  Party;  the  inter- 
viewinir  officer  supjdied  the  name  of  the  Vista  Unit  when 
a|)pellant  could  not  recall  it  ( J.  A.  24) ;  and  he  likewise 


i 


! 

I 

interjected  the  name  of  the  (then  deceased)  representative  I 
of  tlie  unit  to  county  committee  meetings  (J.  A.  27).  It  is  | 
significant,  in  the  light  of  these  circumstances,  that  the  I 
interviewer  did  not  (piestion  appellant  about  the  activities 
of  the  unit  and  whether  any  of  its  members  had  engaged  | 
in  illegal  or  harmful  conduct.  i 

i 

(2)  The  quoted  excerpt  from  the  opinion  of  the  Board  | 
of  Immigration  Appeal  next  relies  on  the  fact  that  j 
ap])ellant  “declined  to  answer  questions  regarding  sub-  i 
scription  to  the  communist  publication.  Daily  People’s  I 
World."  The  (piestions  referred  to  were  whether  appellant  i 
subscribed  to  the  named  paper  in  1939,  1942,  and  1949  I 
(J.  A.  11-12).  In  each  case  counsel  for  appellant  objected  j 
to  the  <iuestion  as  beyond  the  scope  of  the  proceeding  and 

advised  ap})ellant  not  to  answer.  i 

1 

I 

(3)  The  ijuoted  excerpt  from  the  Board’s  opinion  next  j 

states  that  ap])ellant  “declined  to  answer  questions  re-  i 
garding  membership  in  certain  organizations  including  | 
the  International  Workers  Order.”  This  is  simply  untrue.  | 
Tile  appellant  answered  every  such  question  (J.  A.  9,  11,  | 
1.3,  14,  Ifi,  17-lS).  With  respect  to  the  International  ! 
Workers  Order,  singled  out  by  the  Board’s  opinion,  the  I 
apj)ellant  gave  the  following  answer  to  the  question  asked  I 
(J.  A.  16) :  ! 

j 

“Q.  Mr.  Hedge,  are  you,  or  rather,  have  you  in  the  | 
{>ast,  been  a  member  of  the  International  Workers  i 
Order,  more  generallv  referred  to  as  the  I.  W.  0.?  j 
A.  Xo.”  ‘  I 

(4)  The  Board’s  opinion  next  refers  to  various  other  | 

(1  nest  ions  which  the  appellant  refused  to  answer  at  the  | 
suspension  hearing  on  advice  of  his  counsel.  The  questions  | 
referred  to  were  the  following:  | 

“Q.  Mi\  Hedge,  would  you  be  willing  to  furnish  any  i 
information  you  might  have  concerning  the  activities  ! 
of  the  (''ommunist  Party  of  the  United  States  during  | 
the  period  of  your  membership  in  that  organization,  i 


if  called  upon  bv  the  Government  to  do  so!”  (J.  A. 
16.) 

”Q.  Would  you  be  willinir,  Mr.  Hed.^e,  if  called  upon 
by  the  Government  to  do  so,  to  furnish  the  names  of 
the  j>ersons  known  to  you  to  be  members  of  the  Com¬ 
munist  Party  of  the  United  States  durin.^  your  })eriod 
of  meinber.'^hip  in  that  organization?”  (J.  A.  17.) 

'  ”Q.  Have  you  done  anything  to  oppose  Com¬ 

munism  since  leaving  that  organization?”  (J.  A.  20.) 

“Q.  Mr.  Hedge,  what  is  your  attitude  or  feeling 
today  toward  the  Communist  Party  and  the  jirinciples 
of  world  (’ornmunism?”  (J.  A.  20.) 

*‘Q.  Mliat  is  your  present  opinion  concerning  the 
('ommunist  Party  of  the  United  States  or  world 
C’ornmunism !”  (J.  A.  21.) 

The  appellant's  attorney  instructed  appellant  not  to 
answer  these  (juestions  on  the  grounds  that  they  had  no 
relevancy  to  the  iiupiiry  uikIcm*  the  suspension  statute,  and 
also,  in  the  case  of  the  last  three  (juestions,  that  they  were 
vague.  After  the  second-<juot(*d  ijuestion  was  asked, 
appellant's  counsel  stated  (J.  A.  17): 

'  “I  would  also  like  to  stipulate  that  aft(‘r  a  conference 
^\^th  my  client,  that  of  course  Mr.  H(*dge  would  be 
willing  to  cooperate*  with  the  Government  or  any  other 
duly  authoriz(*d  agency  to  assist  to  the  (*xte!it  that  he 
is  able  to  do  so,  to  fern*t  out  or  uncover  anything 

'  which  is  illegal:  however,  the  <juestion  of  counsel  does 
not  go  to  anything  which  is  illegal.” 

There  were  sev’eral  other  (jiiestions  which  appellant 
refused  to  answer  during  the  susj)ension  hearing  (J.  A.  14, 
li),  16,  21).  However,  the  Board  of  Immigration  Appeals 
made  no  point  regarding  them,  presumably  recognizing 
that  they  should  not  have  been  asktnl,  or,  at  any  rate,  that 
the  refusal  to  answer  had  no  bearing  on  suspension. 

STATUTE  INVOLVED 

Section  244  of  the  Immigration  and  Nationality  Act, 
8  U.  S.  (\  1254,  provides  in  part  as  follows: 
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“(a)  As  hereinafter  prescribed  in  this  section,  the 
Attorney  General  may,  in  his  discretion,  suspend 
deportation  and  adjust  tlie  status  to  that  of  an  alien 
lawfully  admitted  for  permanent  residence,  in  the  case 
of  an  alien  who — 

•  •  •  •  * 

(5)  is  deportable  .  .  .  for  an  act  committed  or 
status  actpiired  subsequent  to  such  entry  into  the 
United  States  .  .  has  been  i)hysically  present  in  the 
United  States  for  a  continuous  period  of  not  less  than 
ten  years  iuuuediately  following  the  commission  of 
an  act  or  the  assumption  of  a  status,  constituting  a 
i;:rouud  for  de})ortation,  and  proves  that  during  all  of 
such  ])eriod  he  has  l'>een  and  is  a  person  of  good  moral 
cl'.aracter:  has  not  been  served  with  a  final  order  of 
deportation  issued  pursuant  to  this  Act  in  deportation 
proceedings  up  to  the  time  of  applying  to  the  Attorney 
General  for  sus})ension  of  deportation;  and  is  a  person 
whose  deportation  woukh  in  the  opinion  of  the 
Attorney  General,  result  in  exceptional  and  extremely 
ujiusual  hardshi])  to  the  alien  or  to  his  spouse,  parent, 
or  child,  who  is  a  citizen  or  an  alien  lawfully  admitted 
for  ]>eruianeut  residence.” 

SUMMARY  OF  ARGUMENT 

Kefusal  to  sus])end  deportation  is  reviewable  for  abuse 
of  discretion.  Such  an  abuse  appears  here. 

The  Attorney  General,  in  exercising  his  discretion,  must 
make  a  reasonable  judgment  on  factors  relevant  to  whether 
the  alien's  presence  in  the  United  States  is  hurtful.  He 
should,  in  order  to  carry  out  the  function  of  the  sus¬ 
pension  statute,  consider  the  humanitarian  aspects  of  the 
case,  including  the  impact  of  the  deportation  on  the  alien 
and  his  family. 

Deportation  under  the  circumstances  surrounding  the 
cause  for  deportation  and  the  individual’s  situation  would 
b(‘  an  act  of  cruelty  to  appellant  and  bis  citizen  wife  and 
would  s(*rve  no  jnirpose.  The  denial  of  suspension  cannot 
be  justified  by  appellant’s  refusal  to  answer  certain 
(juestions.  It  is  not  to  appellant’s  discredit  that  he  stood 
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on  his  principles  so  as  not  to  be  a  political  informer  aicainst 
individuals  who  had  never  to  his  knowledire  enii'a^ed  in 
harmful  or  illeiral  conduct,  whose  claimed  blameworthy 
association  had  occurred  more  than  twenty  years  aa^o,  and 
all  or  most  of  whom  were  dead.  The  information  sought 
would  have  been  of  no  leiritimate  use  to  the  agency,  and 
the  airency  undoubtedly  already  had  it  anway.  Neither 
was  it  permissible  to  refuse  to  susi)end  de])ortation 
because  apj^ellant  refused  to  testify  as  to  whether  he  had 
years  ])efore  subscribed  to  an  alleiredly  Communist  paper 
and  because  he  would  not  answer  vaiaie  opinion  questions. 

ARGUMENT 

The  Refiisal  io  Suspend  Deportation  Was  an 
Abuse  of  Discretion 

A  refusal  to  suspend  deportation  is  reviewablc  for 
abuse  of  discretion.  Cmhlcrt  v.  McGranrrif,  92  App.  D.  C. 
19,  202  F.  2d  SOT :  Mf’Uirhrinos  v.  Brou'tieU.  App.  D.  C., 
No.  12,961,  decided  Feb.  2,  1956;  Masirapnsqua  v. 
.SJuiKf/hnessi/,  ISO  2d  90f),  1002.  (T.  Liw  Fovg  v. 

'Brotmell,  94  App.  D.  (’.  325,  315  F.  2d  6S3;  Sscharhiman 
V.  DulIf'S,  225  F.  2d  9.3S  (App.  I).  C.) ;  Vniied  States  ex  rcl. 
Frauqoulis  v.  Shauqhtiessi/,  210  F.  2d  572,  574. 

The  abuse  of  discretion  in  the  present  case  seems  clear. 
;The  statutory  provisions  for  suspension  of  deportation 
represent  a  Conirressional  recoji^nition  of  the  har.shness 
of  existin.ic  dejmrtation  provisions  and  the  need  to  ameli¬ 
orate  them  in  i)articular  case.s.  The  power  of  deportation 
has  ])een  justified  a<r:iinst  constitutional  objections  to  its 
metliod  of  exercise  (such  as  retroactive  application)  on 
Ihe  <j:round  that  it  does  not  inflict  punishment,  but  merely 
calls  for  the  exi)ulsion  of  aliens  whose  presence  in  the 
country  is  deemed  liurtful.  Bugajeivitz  v.  Adams,  228  U.  S. 
'585,  591.  It  follows  that  the  Attorney  General,  in  exer¬ 
cising  his  discretion  to  suspend  deportation,  must  make 
a  reasonable  judgment  on  factors  relevant  to  whether  the 
alieiFs  presence  is  hurtful.  He  should,  in  order  to  carry 
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out  the  function  of  the  suz^pension  statute,  consider  the 
humanitarian  aspects  of  the  case,  including’  the  impact  of 
the  deportation  on  the  alien  and  his  family.  He  is  not 
entitled  to  refuse  to  suspend  deportation  in  order  to 
j)unish  the  alien. 

All  factors  here  point  to  the  propriety  and  necessity  for 
sus])ension.  Deportation  of  appellant  can  serve  no  useful 
purpose  and  is  an  extremely  harsh  measure  in  the  light 
of  the  circumstances  surrounding  the  cause  of  deportation 
and  the  present  situation  of  the  applicant. 

A]>pellant'’s  only  offense  is  that  close  to  a  quarter  of  a 
centurv  a»ro  he  Indonired  to  the  Communist  Partv  for  two 
years.  He  joined  the  Party  not  to  foment  insurrection, 
but  in  a  search  for  solutions  for  which  many  persons  were 
groping  at  the  time  of  the  depression.  He  never  did  any¬ 
thing  illegal  or  harmful  to  the  United  States.  At  the  time 
he  was  a  Communist,  that  fact  was  not  a  cause  for  deporta¬ 
tion.  He  is  being  deported  under  a  statute  which  was 
enacted  sixteen  years  after  the  cause  for  deportation 
ended.  When  aj)pellant  was  a  member  of  the  Coimnunist 
Party,  there  was  no  cold  war,  radicalism  and  association 
with  radicals  were  not  considered  the  heinous  things  they 
seem  to  have  currently  become,  and  there  was  no  great 
drive  against  Communists  and  Communism.  At  the  time 
of  appellant's  membership,  the  Communist  Party  un¬ 
doubtedly  carried  on  substantial  legitimate  political  activity 
in  California  In  1940,  the  highest  court  of  California 
ruled  that  the  Communist  Party  had  a  right  to  be  on 
the  ballot  in  the  state.  Communist  Party  v.  Pecli,  20  Cal. 
2d  536.  In  that  same  year,  over  57,000  persons  voted  for 
the  Communist  candidates  in  the  1940  California  elections.- 
In  1943,  the  Supreme  Court  held  in  Schneiderman  v.  United 
States,  320  U.  S.  118  (argued  by  Wendell  Willkie),  that 

-  The  figure  is  obtained  from  p.  17  of  Brief  for  Petitioner  in  Galvaai  v. 
Pre»s,  No.  407,  Oct.  Term,  1953,  347  U.S.  522,  which  documents  it  by  stating 
that  the  figure  is  on  file  at  the  Office  of  the  Registrar  of  Voters,  Los  Angeles, 
California. 
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the  leading  California  Coiunuinist  could  retain  his  citizen¬ 
ship  as  a  person  who,  notwithstanding  liis  role  in  the 
(’oininunist  Party,  could  he  “attached  to  the  principles  of 
the  (Constitution  of  the  United  States  and  well  disposed 
to  the  good  order  and  happiness  of  the  United  States*’ 
(see  at  121). 

The  purposelessness  and  harshness  of  deportation  for 
this  long-j)ast  episode  are  aggi*avated  hy  the  other 
circumstances.  Appellant  is  (>4  years  old.  He  has  lived 
in  the  United  States  for  27  years  and  is  married  to  a 
native-horn  American  citizen.  To  deport  him  is  to  com¬ 
pletely  uproot  him,  to  destroy  his  economic  base  and  that 
of  his  wife,  and  to  place  him  in  a  position  where  he  cannot 
at  his  age  and  in  a  land  now  become  strange  support  him¬ 
self  and  his  sjwuse.  The  appellant  has  been  found  by 
appellee  to  be,  and  to  have  betm,  a  person  of  good 
character,  and  it  has  also  lK*en  found  that  <lej»ortation 
would  result  in  exceptional  and  oxtremely  unusual  hard¬ 
ship  to  himself  and  to  his  citizen  wife.  Xo  valid  purpose 
can  possibly  be  served  by  the  cruelty  of  de])ortation  under 
these  circumstances,  and  in<h*ed  such  an  action  can  only 
redect  adversely  on  the  reputation  of  our  country. 

The  grounds  for  the  refusal  to  susjxmd  deportation  are 
punitive  and  do  not  represent  sound  discretionary  con¬ 
siderations.  It  is  to  appellant’s  credit,  not  his  discredit, 
that  he  stood  on  his  principles  so  as  not  to  he  a  political 
informer  against  individuals  who  had  never  to  his  knowl¬ 
edge  engaged  in  harmful  or  illegal  conduct,  whose  claimed 

blameworthv  association  had  occurred  more  than  twenty 

»  * 

years  before,  and  all  or  most  of  whom  were  dead.  It  is 
not  as  if  appellant  was  withholding  information  important 
to  the  interests  of  the  country.  He  made  it  clear  that  he 
had  no  such  information,  and  that  his  attitude  would  be 
different  if  he  had.  Indeed,  it  is  obvious  that  no  such 
information  was  sought  or  believed  to  exist,  and  that  the 
Department  of  Justice  already  had  the  names  for  which 
they  pressed  appellant.  It  is  not  ])ermissible  to  condition 
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suspension  on  the  alien’s  demeaning  himself  so  as  to  give  I 
information  which  is  of  no  legitimate  use  to  the  inquiring  j 
agency  and  which  the  agency  already  has  anyway.  | 

Xor  was  it  proper  to  refuse  suspension  because  appellant  I 
would  not  sav  whether  he  had  subscribed  to  an  alleged  I 
Communist  newspaper  in  1939,  1942,  and  1949.  If  an  j 
affirmative  answer  had  been  given,  it  would  not  have  | 
justified  unfavorable  action.  An  alien’s  past  (or  present)  j 
reading  habits  have  no  relev’ance  to  whether  he  is  fit  to  | 
remain  in  the  country,  and  denial  of  suspension  on  such  i 
grounds  is  grossly  offensive  to  American  traditions.  I 

The  denial  of  suspension  rests  in  part  on  a  "wholly  in-  I 
accurate  finding,  insofar  as  the  Board  held  that  appellant  ■ 
refused  to  answer  questions  about  membership  in  the  | 
International  Workers  Order  or  other  organizations.  This  j 
unwarranted  finding  demonstrates  that  the  Board  w’as  as  | 
careless  of  the  facts  as  it  was  insensitive  to  the  proper  i 
considerations  in  a  matter  deeply  affecting  human  lives.  i 

The  que.stions  as  to  whether  appellant  would  become  an  | 
informer  for  the  government  have  the  same  vices  as  those  | 
demanding  that  he  become  an  informer,  with  the  added  i 
defect  that  they  were  wholly  purposeless.  Nothing  more  i 
clearly  answered  them  than  the  fact  that  appellant  was  | 
refusing  to  be  an  informer  at  manifest  risk  to  his  personal  | 
interests. 

! 

Nor  should  suspension  have  been  denied  because  | 
appellant  would  not  state  his  opinions  regarding  Com-  j 
inunism.  This  was  entirely  in  the  realm  of  beliefs  not  i 
expressed  in  associations,  speech,  or  actions.  Appellant  | 
answered  all  questions  concerning  organizational  con-  | 
nections  and  categorically  stated  that  he  had  had  no  | 
connection  with  the  Communist  Party  or  any  affiliated  j 
organization  since  he  had  left  the  Vista  Unit  (J.  A.  17-8,  | 
19-20).  Moreover,  he  was  in  no  position  to  have  any  in-  | 
formation  on  which  beliefs  could  be  intelligently  founded,  | 
since,  as  he  had  stated  in  the  interview,  he  did  not  “know  | 
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anything  about  the  Comiiiiinist  Party  an\Tuorc"  (J.  A.  24). 
Perhaj^s  it  would  have  boon  more  discreet,  and  it  might 
even  have  been  more  desirable,  if  aj)|)ellant  bad  answered 
these  latter  (juestions.  Nevertheless,  the  (jnestions  were 
vague  and  irrelevant.  Such  prying  into  i)rivate,  un¬ 
expressed  beliefs  was  not  a  legitimate  iiKjuiry  by  govern¬ 
mental  authority.  It  should  not  be  overlooked  that 
appellant’s  refusals  to  answer  these  cpiestions  were  on 
advice  of  bis  counsel. 

The  (juestion  whether  appellant  bad  done  anything  to 
oppose  (’ommunisni  was  hopelessly  vague.  And  its  tin-- 
derlying  assumption,  that  siisjxmsion  should  not  he  granted 
to  politically  inactive  {K*rsons,  hut  only  to  those  who  ac¬ 
tively  join  in  the  current  hue  and  cry,  is  palpably  unsound. 

Finally,  even  if  the  Hoard  was  entitled  to  take  into 
account  the  refusals  to  answer — though  we  think  it  was 
not — these  refusals  cannot  outweigh  the  other  circum¬ 
stances  which  call  so  impellingly  for  suspension. 

CONCLUSION 

The  judgment  below  should  be  reversed. 

Respectfully  submitted, 

’  Joseph  Foker, 

David  Rein, 

Fouer  &  Rein, 

711  14th  Street  N.W. 
Washington,  D.  (’., 

Attorneys  for  Appellant. 
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COtXNTERSTATEMENT  OF  QUESTION  PRESENTED 

Where  an  alien,  who  has  been  ordered  deported  (following  a 
hearing)  because  of  past  membership  in  the  Communist  Party 
of  the  United  States,  admits  such  past  membership  but  declines 
to  answer  numerous  questions  designed  to  reveal  his  present 
attitude  toward  that  organization  or  the  world  Communist 
movement,  the  question  presented,  in  the  opinion  of  appellee, 
is  as  follows: 

(1)  Was  the  suspension  of  appellant’s  deportation 
properly  denied? 

(I) 
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DISTRICT  OF  COLUMBIA 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

Appellant  is  an  alien,  a  62-year-old  male,  who  is  a  native  of 
England  and  subject  of  Great  Britain.  He  entered  the  United 
States,  first,  on  February  13,  1929.  and.  last,  during  the  Fall  of 
1931. 

Appellant  was  served  on  March  28.  1952,  with  a  warrant  of 
arrest  charging  that,  under  the  Act  of  October  16, 1918,  he  was 
subject  to  deportation  in  that,  after  entry,  he  was  a  member  of 
the  Communist  Party  of  the  United  States.  Proceedings  un¬ 
der  the  warrant  were  conducted  at  Los  Angeles,  California,  and 
closed  on  October  20,  1952.  The  Special  Inquiry  Officer  w’ho 
heard  the  case  issued  a  decision  on  October  24,  1952,  in  which 
he  found  appellant  to  be  subject  to  deportation  as  charged  and 
ordered  that  he  be  deported  pursuant  to  law*.  That  order  was 
appealed  and  the  Board  of  Immigration  Appeals  on  April  10, 
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1953.  ordered  that  the  appeal  be  dismis-ced.  A  motion  for  a 
reopening  of  the  proceedings  to  permit  appellant  to  apply  for 
relief  from  deportation  was  made  and  granted;  the  Board,  on 
September  IS.  1953.  ordered  that  the  hearing  be  reoj)ene<l  to 
permit  appellant  an  opportunity  for  relief  im<ler  Section  244 
(a>  (5 1  of  the  Immigration  and  Nationality  Act.  The  re¬ 
opened  hearing,  in  accordance  with  that  order,  commenced  on 
December  24.  1953.  and  clo.sed  on  May  13.  1954. 

Although  appellant  had  remained  mute  during  the  prior  ad¬ 
ministrative  proceedings,  he  testified  to  .some  extent  in  the 
reopened  hearing.  lie  admitted  having  been  a  member  of  the 
Vista  Unit  of  the  C'ornmunist  Party  of  the  UnitcMl  States  for  a 
two-year  period  “somewhere  between  *32  and  *34*’  and  certain 
other  matters,  but  he  refused  to  answer  a  number  of  questions 
material  to  the  bsue  of  discretionary  relief  ( J.  A.  9-22  >.  .Also 
before  the  adminijitrative  authorities  was  Kxhibit  “2."  con¬ 
sisting  of  a  sworn  statement  made  voluntarily  to  Immigration 
OflScers  by  appellant  on  February  2.  1952.  in  which  ajipellant 
admitted  his  memlx?rship  in  the  ('ommunist  Party  (.1.  A. 
22-30). 

Ap|)ellant.  at  the  reopened  hearing,  refused  to  disclose  the 
6  or  8  members  of  the  Vista  Unit  for  th(‘  jicriod  of  his  mem- 
l)ership  in  that  unit  (J.  A.  9-10):  whether  tliat  unit  liad  of¬ 
ficers  (J.  A.  10):  “the  names  of  any  of  tlu*  officers  who  were 


members  of  the  Communist  Party  of  the  I'nited  Stat(‘s  in  the 
Vista  area”  during  his  memlx’r.'ihip  (.1.  .\.  10-11):  wiiether 
he  was  a  subscriber  to  the  “Daily  People’s  World”  in  1939. 
1942,  and  li)49  (J.  A.  11-12);  whether  he  has  attended  any 
meetings  of  the  League  for  the  Protection  of  the  Foreign  Born 
(J.  A.  15);  whether  he  has  attended  any  meetings  under  the 
si)onsorship  of  the  Los  Angeles  (’ommittee  for  the  Protection 
of  the  Foreign  Born  ( J.  A.  10) ;  whether  he  would  be  willing  to 
'furnish  any  information  concerning  the  activities  of  the  Com¬ 
munist  Party  during  his  membership,  if  called  upon  by  the 
Government  to  do  so  ( J.  A.  16) ;  and  whether  he  would  be  wil¬ 


ing  to  furnish  the  names  of  the  persons  known  to  him  as  Com¬ 
munist  Party  members  during  his  membership,  if  called  upon 
'  to  do  so  by  the  Government  (J.  A.  17). 


As  to  the  circumstances  surrounding  appellant's  separation 
from  the  (ommunist  Party,  the  following  colloquy  took  place 
(J.  A.  18-19): 

C  an  you  recall  with  any  more  definiteness  than 
you  have  already  given  in  the  record,  the  date  of  your 
separation  from  the  Communist  Party  of  the  United 
States*.^ — A.  No.  I  couldn’t  recall  anything  definite; 
it  is  something  I  didn’t  keep  in  mind,  any  particular 
date. 

(.>•  Uo  vou  recall  whether  vou  left  the  Communist 

V  *  V 

Party  of  the  United  States  voluntarily  or  not? — A.  Oh. 
yes:  I  left  it  voluntarily. 

Q.  How  did  you  separate  yourself  from  the  Commu¬ 
nist  Party:  by  that,  did  you  submit  a  resignation  or  ad¬ 
vise  someone  that  you  would  not  longer  be  a  mem- 
IxT? — A.  Well  it  won’t  incriminate  me  to  answer  that: 
in  the  first  place,  there  was  a  ruling  in  the  Communist 
Party  that  it  would  be  much  better  if  aliens  did  not  be¬ 
long  to  that,  and  after  that  I  sci)arated.  Xow.  1  don't 
know  what  terminated  it — I  don’t  even  remember  just 
when  it  was.  but  it  was  sometime  they  made  a  rule; 
they  kept  talking  about  it  and  I  think  eventually  they 
made  a  ruling  on  it;  I  don't  know  whether  you  were 
forced  to  resign :  that  I  don’t  remember  either,  but  I  did 
resign ;  I  just  left  it.  quit  going  to  the  meetings  and  pay¬ 
ing  dues,  and  just  left,  if  that  is  a  satisfactory'  answer. 
*  ♦  *  *  * 

Q.  Mr.  Hedge,  you  separated  yourself  from  the  mem- 
bei'ship  in  the  Communist  Party  of  the  United  States 
after  the  Communist  Party  indicated  in  some  manner 
that  it  would  not  be  desirable  for  aliens  to  be  a  member 
of  that  organization;  is  that  correct’? — A.  Yes. 

Q.  Do  you  know  who  handed  down  this  policy  with¬ 
in  the  Communist  Party,  that  aliens  should  not  con¬ 
tinue  their  membership  in  that  organization’? — A.  Oh, 

I  couldn’t  say.  that  I  know  of - 

Special  Inquiry  Officer  to  Respondent: 

Will  you  speak  up  so  that  the  reporter  can  hear. — A. 
(Respondent.)  Yes — I  couldn't  say  who - 
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!  Examin'ixg  Officer  to  Respondent: 

Q.  But.  it  was  something;  that  you  l)ecame  aware  of. 
and  you  concluded  your  ineinbership? — A.  Ves.” 

Appellant  further  stated  that  he  had  made  a  clean  break  with 
Communist  Party  with  reference  to  membership  (J.  A.  19-20). 
But.  he  then  declined  to  state  whether  he  had  done  anything 
to  oppose  Communism  since  leaving  the  Party  (J.  A.  20) ;  to 
disclose  his  '‘attitude  or  feeling  today  toward  the  Communist 
Party  and  the  principles  of  world  C'ommunism”  ( J.  .\.  20-21 ) : 
to  state  whether  he  was  “personally  hostile  toward  the  Com¬ 
munist  Party  and  the  princii)les  of  world  Communism"  (J.  A, 
21 ) :  and  to  disclose  his  “present  opinion  concerning  the  Com¬ 
munist  Party  or  world  Communism"  (J.  A.  21-22). 

The  j!?pecial  Inquiry  Officer,  by  written  decision  dated  June 
2.  1954.  reviewed  the  evidence  and  concluded  that  appellant’s 
deportation  would  result  in  an  exceptional  and  extremely  un¬ 
usual  hardship  on  the  latter  and  his  citizen  spouse  ( J.  A.  31). 
However,  the  Si>ecial  Inquiry  Officer  noted  that  appellant  had 
terminate^i  his  meml>ership  in  the  (,’ommunist  Party  “be¬ 
cause  of  a  ruling  which  had  gone  into  effect  requiring  alien 
members  to  resign."  As  noted  by  the  Officer: 

“Ilis  state<l  rea-'^ons  for  divi'sting  him.scdf  of  member¬ 
ship  in  the  ('ommunist  Party  of  the  I’nittvl  States  do 
'  not  indicate  that  he  thereupon,  or  at  any  time  subse¬ 
quently  change<l  hL<  convictions  concerning  world  com¬ 
munism.  That  he  still  is  favorably  dis|K)serl  toward  the 
aims  and  principles  of  world  communism  is  indicated  by 
'  his  refusal  to  testify  in  response  to  any  questions  con- 
!  corning  his  belief  in.  or  attitude  toward  world  com¬ 
munism."  (J.  A.  32.) 

In  denying  appellant’s  application  for  relief,  the  Special  Inquirj’’ 
Officer  noted  that  appellant,  by  refusing  to  testify  on  many 
matters,  had  made  a  determination  of  his  eligibility  impossible 
and  that,  accordingly,  he  had  failed  to  meet  the  burden  imposed 
by  statute  of  establishing  beyond  a  reasonable  doubt  that  he 
is  eligible  for  the  relief  sought.  The  Officer  finally  ordered 
appellant  to  be  deix)rted  (J.  A.  32). 
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On  appeal,  the  Board  of  Immigration  Appeals,  by  decision  j 
dated  December  3.  1954.  again  reviewed  the  evidence,  noting  | 
in  part:  ! 

i 

I 

“*  *  *  The  evidence  establishes  that  the  respondent  has  j 
been  continuously  present  in  the  United  States  for  more  j 
than  20  years  past.  He  is  married  to  a  native-born  i 
citizen  of  the  United  States  and  is  employed  in  orchard  | 
maintenance  at  a  salary’  of  $45  a  week.  In  addition,  he  | 
operates  his  own  five-acre  ranch.  Assets  are  valued  at  ! 
$2,750.00.  No  criminal  record  has  been  developed  and  I 
it  appears  that  the  respondent  has  conducted  himself  as  | 
a  Iverson  of  good  moral  character  for  more  than  ten  years  | 
past.  It  is  also  concluded  that  the  respondent's  depor-  | 
tation  would  result  in  exceptional  and  extremely  un-  i 
usual  hardship  to  himself  and  to  his  citizen  wife.  ! 

“The  respondent  has  admitteil  membership  in  the  | 
\’ista  Unit  of  the  Communist  Partv  of  the  United  States  | 
for  a  i)eriod  of  alx)ut  two  years  during  1932  or  1934  and  | 
has  admitted  that  the  unit  was  comprised  of  six  or  eight  ! 
members.  He  has.  however,  upon  advice  of  counsel  de-  | 
dined  to  answer  questions  regarding  the  identity  of  the  | 
members  of  this  unit,  and  refused  to  supply  the  names  | 
of  any  of  the  officers  who  were  members  of  the  Commu-  I 
nist  Party  of  the  United  States  in  the  Vista  area  during  i 
the  period  of  time  when  he  was  a  member  of  that  or-  ! 
ganization,  has  declined  to  answer  questions  regarding  I 
subscrij)tion  to  the  Communist  publication.  Daily  | 
People’s  World,  and  has  declined  to  answer  questions  | 
regarding  membership  in  certain  organizations  including  | 
the  International  Workers  Order.  He  has  also  declined  I 

I 

to  answer  a  question  regarding  his  willingness  to  furnish  I 
any  information  which  he  might  have  concerning  activi-  | 
ties  of  the  Communist  Party  of  the  United  States  during  i 
his  membership  in  that  organization  if  called  upon  by  ; 
the  government  to  do  so  or  to  furnish  the  names  of  per-  j 
sons  known  to  him  to  be  members  of  the  Communist  | 
Party  during  that  period.  Respondent  also  declined  to  | 
answer  questions  regarding  leaving  the  Communist  I 
Party  nor  to  indicate  his  present  attitude  or  feeling  I 
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toward  the  C'oinnuinist  Party  and  the  principles  of 
world  comnuinisin.  lie  also  refused  to  express  an 
opinion  concerninii  the  C'oininiinisl  Party  of  the  United 
States  or  worM  coniinunisin.” 

The  Beard  concluded  from  all  the  evidence  that  ai)pellant*s 
remaining  "mute  on  (piestions  relative  to  the  issue  of  discre¬ 
tionary  relief”  warranted  the  denial  of  the  recpiested  relief,  and 
ordered  the  dismis.^al  of  the  appeal  i  .1.  A.  3") ). 

On  January  7.  appellant  filed  a  complaint  for  review  of 
the  deportation  order  in  the  District  (‘ourt.  prayini;  for  a 
judgment  settini:  aside  the  onler  of  deportation  and  enjoining 
api>ellee  from  deporting  appellant  tJ.  A.  2— 4i.  On  June  14, 
1955.  api>ellee  filed  an  answer  to  the  complaint  (J.  A.  4-7  i: 
and.  on  October  14.  1055.  appellee  move<l  for  summary  judg¬ 
ment  on  the  ground  that  the  complaint  failed  to  state  a  claim 
upon  which  relief  may  be  grante<i  and  that  there  was  no  genuine 
i^ue  of  material  fact  and  appellee  was  entitled  to  jmlgment  as 
a  matter  of  law  i  J.  A.  7-S  >.  The  I )i.strict  ( 'ourt.  by  order  hied 
on  December  S.  1055.  granted  appellee’s  motion  for  summary 
judgment  aiul  di.smisse<i  the  complaint  <  J.  A.  S), 

This  appeal  followed. 

STATUTE  INVOLVED 

'  Section  244  (a)  (5)  of  the  Iiiimigralion  an<l  Nationality  Act. 
8  U.  S.  ( '.  .A.  .X  1 274  (a  (  5 {)rovides : 

'  "(a)  A*-  hereinafter  pre.'<iibed  in  this  s<‘clion.  the 

Attorney  Cleneral  may.  in  his  discretion,  suspend  de¬ 
portation  and  a<}just  the  status  to  that  of  an  alien  law¬ 
fully  admitte<l  for  i)ermanent  residence,  in  the  case  of 
alien  who — 

"(5)  is  deportal)le  *  *  *  for  an  act  committed  or 
status  acquired  subsequent  to  such  entry  into  the  United 
'  States  *  *  *;  has  been  physically  present  in  the  United 
States  for  a  continuous  j^eriod  of  not  less  than  ten 
years  immediately  following  the  commission  of  an  act 
I  or  the  assumption  of  a  status,  constituting  a  ground  for 
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deportation,  and  proves  that  during  all  of  such  period 
he  has  been  and  is  a  person  of  good  moral  character;  has 
not  been  served  with  a  final  order  of  deportation  issued 
l)ursuant  to  this  Act  in  deportation  proceedings  up  to  the 
time  of  applying  to  the  Attorney  General  for  suspension 
of  deportation :  and  is  a  person  whose  deportation  would, 
in  the  ojfinion  of  the  Attorney  General,  result  in  ex¬ 
ceptional  and  extremely  unusual  hardship  to  the  alien 
or  to  liis  spouse,  parent,  or  child,  who  is  a  citizen  or  an 
alien  lawfully  admitted  for  permanent  residence.” 

SUMMARY  OF  ARGUMENT 

Tlie  Attorney  General,  acting  through  the  Board  of  Immi¬ 
gration  Appeals,  properly  exercised  the  discretion  vested  in  him 
by  statute  in  denying  the  suspension  of  the  deportation  of 
appellant.  The  ^^upreme  Court,  in  this  regard,  recently  has 
ruled  that  the  immigration  statute  does  not  restrict  the  con¬ 
siderations  which  may  be  relied  upon  or  the  procedure  by  which 
the  discretion  should  be  exercised.  Accordingly,  appellant's 
present  complaint  as  to  the  propriety  of  the  considerations  re¬ 
lied  upon  in  denying  the  discretionary  relief  sought  is  lacking 
in  substantial  merit. 

The  consitierations  relied  upon  by  the  Board  in  denying  the 
relief  sought  are,  nonetheless,  reasonable  and  pertinent  in  the 
instant  situation.  Appellant,  while  admitting  his  past  mem- 
bershij>  in  the  ('ommunist  Party,  has  refused  to  answer  num¬ 
erous  questions  which  were  obviously  designed  to  show  his  pres¬ 
ent  attitude  and  iK)sition  toward  that  organization  as  well  as 
the  world  Communist  movement.  Appellaait  has  failed  to 
sliow  in  any  positive  manner  his  attachment  to  the  principles 
of  the  United  State's  Constitution  or  his  entitlement  to  the 
continued  hospitality  of  this  country. 

ARGUMENT 

The  suspension  of  deportation  was  properly  denied 

Appellant  does  not  challenge  the  validity  of  the  finding  by 
the  Immigration  authorities  that  he  is  subject  to  deportation 
because  of  his  past  membership  in  the  Communist  Party  of 


s 


the  United  States.  The  sole  issue  presented  by  appellant  on 
this  appeal  is  whether  the  denial  of  the  requested  suspension 
of  deportation  constitutes  an  abuse  of  the  discretion  vested 
in  the  Attorney  General  under  the  immigration  statute  ( Brief, 

p.  2). 

As  in  the  recent  decision  of  the  Supreme  Court  in  Jay  v. 
Boyd,  351  U.  S.  345  ( 1950) : 

have  here  the  case  of  an  admitte<lly  deport¬ 
able  alien  who  has  been  ordered  deported  following  an 
unchallenged  hearing,  and  who  has  been  accorded  an- 
i  other  full  and  fair  hearing  on  the  issues  respecting  his 
statutory  qualifications  for  discretionarj*  suspension  of 
dei)ortation.”  (351  T'.  S.  at  352.) 

The  fact  that  the  Attorney  General,  acting  through  the  Board 
of  Immigration  Appeals,  has  exercised  his  statutory  discretion 
in  the  instant  situation  not  only  is  unquestioned  hut  is  evi¬ 
denced  by  the  hereinbefore  noted  decision  of  the  Board. 

The  eligibility  of  appellant  for  the  discretionary  relief  pro¬ 
vided  by  the  1952  Act  is  clear  from  the  opinion  of  the  Board  of 
Immigration  Appeals,  wherein  the  latter  has  discussed  the  evi¬ 
dence  relating  to  the  length  of  his  residence  in  the  United 
States,  his  good  character,  his  a.ssets  and  income,  and  his  citizen 
wife.  But.  as  noted  in  the  Counterstatement  of  the  Case,  the 
Board  concluded  from  all  the  evidence  that,  while  appellant’s 
deportation  “would  result  in  exceptional  and  extremely  unusual 
hardship  to  himself  and  his  citizen  wife,”  his  remaining  “mute 
on  questions  relative  to  the  issue  of  discretionary  relief”  war¬ 
ranted  the  denial  of  the  requested  suspension  of  deportation 
(J.  A.  33-35). 

Api>ellant’s  position  at  the  hearing  was  adequately  disposed 
of  by  the  Board  of  Immigration  Appeals  in  its  decision ; 

“It  is  counsels  contention  that  if  the  respondent  fap- 
■  pellant  ]  makes  a  i)rima  facie  showing  of  eligibility  for 
'  suspension  of  deportation  under  Section  244  (a)  (5)  of 
the  Immigration  and  Nationality  Act  he  is  automati¬ 
cally  entitled  to  that  form  of  discretionary  relief.  How- 
i  ever,  Section  244  (a)  provides  that  the  Attorney  General 
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“may.  in  his  discretion,  suspend  deportation.’^  The 
language  is  clearly  permissive  rather  than  directive. 
The  power  of  the  Attorney  General  to  suspend  the  de¬ 
portation  of  an  alien  is  a  dispensing  power  and  a  matter 
of  grace ;  not  a  matter  of  right  on  the  part  of  the  alien 
but  a  matter  of  discretion  to  be  exercised  by  the  Attorney 
General.*’  (P.  A.  35.) 

The  Board,  in  this  connection,  properly  relied  upon  United 
States  ex  rel.  Weddeke  v.  Watkins,  166  F.  2d  369  (2d  Cir.  1948), 
cert,  denied,  333  U.  S.  876;  United  States  ex  rel.  Kaloudis  v. 
Shaughnessy,  180  F.  2d  489  (2d  Cir.  1950) ;  and  United  States 
ex  rel.  von  Kleczkowski  v.  Watkins,  71  F.  Supp,  429. 

Applicant’s  present  complaint,  however,  relates  chiefly  to 
the  validity  of  the  considerations  relied  upon  by  the  Attorney 
General  in  refusing  to  grant  the  discretionary  relief  sought. 
But  the  Supreme  Court  has  recently  made  clear  that  the  statute 
“does  not  restrict  the  considerations  which  may  be  relied  upon” 
by  the  Attorney  General  or  “the  procedure  by  w*hich  the  discre¬ 
tion  should  be  exercised.”  As  stated  by  that  Court  in  Jay  v. 
Boyd,  supra,  351  U.  S.  at  353-354: 

“Eligibility  for  the  relief  here  involved  is  governed  by 
specific  statutor\’  standard  which  provide  a  right  to  a 
ruling  on  an  applicant’s  eligibility.  How’ever,  Congress 
did  not  provide  statutory  standards  for  determining 
who.  among  qualified  applicants  for  suspension,  should 
receive  the  ultimate  relief.  That  determination,  is  left 
to  the  sound  discretion  of  the  Attorney  General.  The 
statute  says  that,  as  to  qualified  deportable  aliens,  the 
Attorney  General  “may,  in  his  discretion”  suspend 
deportation.  [Footnote  of  the  Court  omitted.]  It  does 
not  restrict  the  considerations  which  may  he  relied  upon 
or  the  procedure  by  which  the  discretion  should  be 
exercised.  Although  such  aliens  have  been  given  a  right 
to  a  discretionary  determination  on  an  application  for 
suspension,  cf.  Accardi  v.  Shaughnessy,  347  U.  S.  260, 
a  grant  thereof  is  manifestly  not  a  matter  of  right  under 
any  circumstances,  but  rather  is  in  all  cases  a  matter 
of  grace.”  [Emphasis  supplied.] 
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The  Supreme  Court  (juoted  with  approval  tlie  statement  of 
Judge  Learned  Hand,  in  United  Statr.^  ex  rcl.  Knloudis  v. 
Shauglincssif.  ISO  F.  2d  4$9.  401  (2tl  Cir.  1950).  that  ‘‘The 
power  of  the  Attorney  Ceneral  to  suspend  deportation  is  a 
dispensing  j)ower.  like  a  judges  power  to  suspend  execution 
of  a  sentence,  or  tlie  President’s  to  pardon  a  convict.”  (345 
V.  at  p.  354.  footnote  10.) 

Somewhat  analogous  to  the  instant  situation  is  that  fouiui 
in  United  States  ex  rel.  Kaloudis  v.  Shanghnessij.  supra.  There, 
the  Second  Circuit  approved  the  refusal  of  the  Attorney  Gen¬ 
eral  to  suspend  the  deportation  of  an  alien,  notwithstanding 
the  findings  by  the  administrative  authorities  that  such  de¬ 
portation  would  result  in  “serious  economic  detriment"  to  his 
wife  and  child  and  that  he  was  therefore  eligible  for  such  relief. 
In  refusing  a  suspension,  the  Board  gave  as  its  rea.'ion  the  fact 
that  “the  alien  was  a  member  of  an  organization  appearing  on 
the  proscribed  list  i.«;sued  by  the  Attorney  General,  the  Inter¬ 
national  Workers  Order.”  with  which  the  alien  ha<i  severed  his 
connection  at  the  time  of  the  hearing.  The  court.  a.<suming 
that  the  Board  had  refused  to  grant  the  alien  any  hearing  as  to 
whether  the  activities  of  the  “Order”  were  in  any  way  inimical 
to  the  interests  of  the  United  States,  ruled  that 

“*  *  *  iiKUnbership.  even  pa.^t  membership  in  an  or¬ 
ganization  which  the  Attorney  General  has  “proscribed" 
may  make  an  alien’s  continued  residence  prejudicial  to 
the  public  weal.  True,  without  an  inijuiry’  we  cannot 
know  whether  membership  in  the  “Order”  is  prejudicial; 
for  we  cannot  tell  whether  the  Attorney  General  had 
adequate  grounds  for  “proscribing”  it.  On  the  other 
hand  we  cannot  say  that  he  did  not;  and,  if  the  relator 
has  the  privilege  of  inquiring  into  the  grounds,  he  has 
been  wronged,  and  the  writ  should  have  gone.  An  alien 
has  no  such  privilege;  unless  the  ground  is  on  its  face 
insufficient,  he  must  accept  the  decision,  for  it  was  made 
in  the  “exercise  of  discretion,”  which  we  have  again  and 
again  declared  that  we  will  not  review.  [Cases  omitted.] 
again  declared  that  we  will  not  review.”  [Cases  omit¬ 
ted.  i  (ISO  F.  ‘2d  at  p.  400.) 
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It  should  be  noted  that  not  only  the  International  Workers 
Order  but  also  the  Communist  Party  of  the  United  States, 
together  with  its  various  subdivisions,  have  been  “proscribed” 
by  the  Attorney  General,  under  both  Executive  Order  9835 
an<I  Executive  Order  10450.  It  follows  that  membership  in 
either  or  both  of  such  organizations  would  be  a  sufficient  ground 
on  its  face  to  warrant  a  denial  of  the  suspension  of  deportation. 

But  the  Supreme  Court,  in  Jay  v.  Boyd,  supra,  appears  to 
have  gone  further.  That  decision  places  no  restriction  on  the 
considerations  upon  which  the  Attorney  General  may  rely 
or  the  proc*edure  by  which  his  discretion  should  be  exercised. 
The  severity  of  the  result  flowing  from  a  denial  of  suspension 
of  deportation  does  not  require  an  interpretation  of  the  statute 
to  the  extent  that  all  “doubts”  must  be  resolved  in  appellant’s 
favor.  Noting  Galvan  v.  Press  ( 1954).  347  U.  S.  552.  528.  the 
Supreme  Court,  in  Jay  v.  Boijd,  supra,  351  U.  S.  at  p.  357. 
stated :  ! 

*  *  *  we  must  adopt  the  plain  meaning  of  a  statute,  i 

however  severe  the  consequences.  i 

The  Supreme  Court,  in  the  latter  decision,  even  sanctioned  the  | 
use  of  confidential  information  as  a  basis  for  the  denial  of  th<^.  | 

suspension  of  an  alien,  a  factor  not  present  in  the  instant 
situation.  | 

The  considerations  relied  ujion  by  the  Attorney  General  in  | 
refusing  to  suspend  the  deportation  order  concerned  here  are,  I 
nonetheless,  entirely  reasonable  and  pertinent.  Appellant  has  | 
admitted  his  past  membership  in  the  Communist  Party,  an  | 
organization  repeatedly  found  by  the  courts  to  be  dedicated  | 
to  the  overthrow  of  the  United  States  Government  by  force  | 
and  violence  and,  further,  to  be  a  constituent  part  of  the  w’orld-  I 
wide  Communist  conspiracy.  Dennis  v.  United  States,  341  I 
U.  S.  494  (1951).'  And  see  Communist  Party  v.  Subversive  \ 

Actii'ities  Control  Board,  96  U.  S.  App.  D.  C.  66,  223  F.  2d  ' 
531  (1955).  The  evidence  adduced  in  those  cases  clearly  es¬ 
tablishes  the  subversive  character  of  the  Party  since  its  in-  i 

‘See  also,  for  example.  Frank f eld  v.  United  Staten,  19S  F.  2d  679  (4th 
Cir.  tlK-Jg)  :  Senles  v.  United  States,  227  F.  2d  581  (4th  Cir.  1955)  :  United  ! 
States  V.  Liuhtfoot,  228  F.  2d  S6l  (7th  Cir.  1950)  :  and  United  States  v.  ! 
FWnn.  210  F.  2d  :^>4  (2d  Cir.  19.541.  cert,  denied,  348  U.  S.  909  (1955).  j 


ception  in  1919.  In  addition.  Congress  has  made  specific  find¬ 
ings  with  reference  to  the  nature  of  the  “world  Communist 
movement"  and  the  Communist  Party.  See  Internal  Security 
Act  of  1950.  P.  L.  S31.  81st  Congress.  64  Stat.  987.  sections 
2  and  101.  50  U.  S.  C.  A.  781  and  811:  Communist  Control 
Act  of  1954.  P.  L.  637.  83d  Congress,  68  Stat.  775.  section  2.  50 
U.  S.  C.  A.  $  41  ct  seq. 

It  is  readily  apparent  from  appellant  s  testimony  that  he 
terminate<i  his  membership  in  the  Communist  Party  merely 
because  of  a  Party  ruling  requiring  alien  members  to  resign 
(J.  A.  18-19).  But.  whatever  the  reason,  the  bare  fact  of 
appellant's  nominal  termination  of  such  membership  is  in- 
suflacient  to  show  his  present  lack  of  sympathy  for  or  support 
of  the  Communist  Party  and  the  world  Communist  movement. 
Xo  detailed  discussion  is  necessary  to  demonstrate  the  irrele¬ 
vance  of  appellant’s  present  assertions  as  to  the  propriety  of 
the  questions  propounded  at  the  hearing.  The  questions  which 
appellant  has  refused  to  answer,  whether  viewed  separately 
or  in  the  aggregate,  were  obviously  intended  to  reveal  his  pres¬ 
ent  attitude  and  position  toward  the  Communist  Party  and 
the  world  Communist  movement.  Appellant  has  declined  to 
show  in  any  positive  manner  his  attachment  to  the  principles 
of  the  United  States  Constitution.  In  the  circumstances,  ap¬ 
pellant  has  clearly  failed  to  meet  the  burden  of  showing  that 
he  is  entitled  to  the  discretionarj'  relief  sought  and  must  be  con¬ 
sidered  as  unworthy  of  the  continued  hospitality  of  this  country. 

CONCLirSION 

Wherefore,  it  is  respectfully  submitted  that  the  judgment  of 
the  District  Court  be  affirmed. 

Olivtr  Gasch, 

United  States  Attorney. 

Lewis  Carroll, 

Harold  D.  Rhynedance,  Jr., 
Assistant  United  States  Attorneys. 
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UNITED  STATES  DISTEICT  COURT  FOR  THE  DISTRICT  OP  COLUMBIA 

Civil  Action  No.  2513-^54 

Werner  Sigprid  Grondahl, 

1524  Curtis  Avenue 
Manhattan  Beach,  California, 

and 

Emma  Eleonora  Grondahl, 

1524  Curtis  Avenue 

Manhattan  Beach,  California,  Plaintiffs, 


V. 

Herbert  Brownell,  Jr., 

Attorney  General  of  the  United  States, 
Department  of  Justice 
Washington,  D.  C.,  Defendant. 

Complaint  for  Review  of  Deportation  Order  and  for 

Injunctive  Relief 

The  plaintiffs,  Werner  Sigfrid  Grondahl  and  Emma 
Eleonora  Grondahl,  by  their  attorneys,  complaining  of  the 
defendant,  allege : 

1.  The  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11-305  and  11-306,  28  U.  S.  Code,  section 
1331,  and  section  10  of  the  Administrative  Procedure  Act, 
5  U.  S.  Code,  section  1009. 

2.  The  plaintiffs  are  husband  and  wife.  Plaintiff  Werner 
Sigfrid  Grondahl  was  bom  in  Finland,  entered  the  United 
States  in  1904,  and  has  resided  in  the  United  States  ever 
since.  Plaintiff  Emma  Eleonora  Grondahl  was  bom  in 
Sweden,  entered  the  United  States  in  1919,  and  has  resided 
in  the  United  States  ever  since.  Werner  Sigfrid  Grondahl 
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i 
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is  68  years  old ;  Emma  Eleonora  Grondahl  is  63  year^  old. 
They  are  the  parents  of  a  native-born  citizen.  j 

3.  The  defendant,  Herbert  Brownell,  Jr.,  is  the  Attorney 
General  of  the  United  States.  He  is  in  charge  of  thO  ad¬ 
ministration  of  the  statutes  of  the  United  States  relating 
to  the  deportation  of  certain  classes  of  aliens.  His  princi¬ 
pal  oflSce  is,  and  he  may  be  found  in,  the  District  of 
Columbia.  j 

I 

2  4.  The  plaintiffs  have  been  ordered  deported  from 

the  United  States  on  the  findings  that  they  Were 
members  of  the  Communist  Party  of  the  United  States 
during  1937  and  1938.  The  deportation  orders  hav4  be¬ 
come  final  by  virtue  of  affirmance  thereof  by  the  defend¬ 
ant’s  subordinate  agency,  the  Board  of  Immigration 

Appeals.  I 

1 

5.  Said  deportation  orders  are  illegal  because  they  Were 

not  supported  by  the  evidence  or  by  substantial  evidence, 
and  because  they  were  based  on  incompetent  and  errone¬ 
ously  admitted  evidence.  The  orders  are  also  illegai  be¬ 
cause  the  deportation  proceeding  was  not  conducted  in 
accordance  with  the  requirements  of  the  Administrative 
Procedure  Act,  and  the  hearing  officer  was  not  appointed, 
qualified,  or  assigned  pursuant  to  the  provisions  of  j  sec¬ 
tion  11  of  that  act.  His  tenure  and  salary  were  not  pro¬ 
tected  from  agency  control,  and  his  functions  were!  not 
separated  from  prosecuting  and  investigating  functions 
in  accordance  with  that  act.  He  was,  in  violation  of  ithat 
act,  under  the  complete  supervision  and  control  of  j  the 
defendant  and  other  officers  of  the  defendant  engaged  in 
prosecuting  and  investigating  functions  for  the  Immi^a- 
tion  and  Naturalization  Service.  | 

6.  The  plaintiffs  moved  to  reopen  the  proceedings  land 
to  stay  deportation  in  order  that  they  might  apply  |  for 
suspension  of  deportation  under  section  244  of  the  jlm- 
migration  and  Nationality  Act.  The  plaintiffs  are  j  eli- 

i 

I 

1 
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gible  for,  and  entitled  to,  suspension  of  deportation  under 
that  section,  meeting  the  requirements  thereof,  including 
that  of  good  moral  character.  The  defendant,  acting 
through  his  subordinate  agency,  the  Board  of  Immigration 
Appeals,  denied  said  motion  on  the  ground  that  suspension 
of  deportation  would  not  be  warranted.  Said  denial  was 
illegal,  arbitrary,  capricious,  and  an  abuse  of  discretion. 

7.  The  defendant,  through  his  subordinates,  has  ordered 
that  the  plaintiffs  surrender  on  June  29,  1954,  at  9:30  a.m. 
for  deportation.  Unless  enjoined  by  this  Court,  the  de¬ 
fendant  will  at  that  time  take  the  plaintiffs  into 

3  custody  and  will  then  or  very  soon  thereafter  de¬ 
port  them  to  Finland  or  another  country  or  coun¬ 
tries. 

8.  The  plaintiffs  are  presently  at  large  on  bond.  They 
are  not  security  risks  and  are  not  engaged  in,  are  not 
likely  to  engage  in,  and  have  no  intentions  of  engaging  in, 
activities  inimical  to  the  safety  of  the  United  States. 

9.  By  the  aforesaid  actions  of  the  defendant,  the  plain¬ 
tiffs  are  threatened  with  imminent  and  irreparable  injury 
for  which  they  have  no  adequate  remedy  at  law.  They  have 
exhausted  all  administrative  remedies. 

Wherefore,  plaintiffs  demand  judgment  (1)  setting  aside 
the  deportation  orders  against  them;  (2)  enjoining  the 
defendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participa¬ 
tion  with  them,  from  deporting  the  plaintiffs,  requiring 
them  to  surrender  for  deportation,  from  taking  or  hold¬ 
ing  them  in  custody  under  or  in  connection  with  the  depor¬ 
tation  order,  and  from  otherwise  molesting  them;  (3) 
awarding  plaintiffs  the  costs  of  this  action ;  and  (4)  grant¬ 
ing  such  other  and  further  relief  as  may  be  appropriate. 
Plaintiffs  also  pray  for  an  appropriate  temporary  restrain¬ 
ing  order  and  for  a  preliminary  injunction  enjoining  the 
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defendant  as  aforesaid  pending  the  trial  and  disposUion 
of  this  cause. 

Joseph  Foebr  } 

Joseph  Forer  i 

David  Rein  i 

David  Rein  j 

711  Fourteenth  Street,  N.  |W. 
Washington,  D.  C.  | 

Attorneys  for  Plaintiff.. 

Of  Counsel:  j 

Seymour  Mandel  I 

1151  South  Broadway  | 

Los  Angeles  15,  California  | 

I 

i 

I 

4  Filed  Jan.  25,  1955  | 

Answer 

Comes  now  the  defendant  by  the  United  States  Attojrney 
for  the  District  of  Columbia  and  in  answer  to  the  <^m- 
plaint  filed  herein  avers  as  follows:  i 

First  Defense  | 

The  complaint  fails  to  state  a  claim  upon  which  relief 
can  be  granted.  | 

j 

Second  Defense  ! 

I 

In  answer  to  the  numbered  paragraphs  of  the  compljaint 
defendant  avers  as  follows:  I 

1.  Defendant  is  not  required  to  answer  the  allegations 

of  paragraph  1  of  the  complaint  as  they  are  but  hare  con¬ 
clusions  of  law.  ;| 

2,  3,  &4.  Admitted.  1 

1 

5.  Defendant  admits  that  the  deportation  proceeding  jwas 
not  conducted  in  accordance  with  the  requirements  of|  the 
Administrative  Procedure  Act,  and  that  the  hearing  ol^cer 
was  not  appointed,  qualified,  or  assigned  pursuant  toj  the 


I 

i 


provisions  of  section  11  of  that  act.  Defendant  further 
admits  that  the  hearing  officer’s  tenure  and  salary  were 
not  protected  from  agency  control,  and  that  his  functions 
were  not  separated  from  prosecuting  and  investigating 
functions  in  accordance  with  the  Administrative  Procedure 
Act.  Defendant  admits  that  the  hearing  officer  was  under 
administrative  supervision  and  control  of  the  defendant  and 
other  officers  engaged  in  prosecuting  and  investigat- 
5  ing  functions  for  the  Immigration  and  Naturalization 
Service.  Defendant  denies  all  allegations  of  illegality 
in  the  deportation  orders  arising  out  of  procedural  or  sub¬ 
stantive  matters.  Defendant  avers  that  although  the  hear¬ 
ing  officer’s  functions  were  not  “separated  from  prosecut¬ 
ing  and  investigating  functions”  the  said  hearing  officer 
was  not  engaged  in  prosecutory  or  investigative  functions. 
Defendant  denies  that  the  hearing  officer  was  under  “the 
complete  supervision  and  control”  of  the  defendant  or 
others  and  affirmatively  avers  that  the  conduct  of  the 
hearing  officer  and  the  conduct  of  the  hearing  were  not 
affiected  by  the  supervision  and  control  alleged. 

6.  Defendant  admits  that  plaintiffis  moved  to  reopen  the 
proceedings  and  to  stay  deportation  and  that  the  Board  of 
Immigration  Appeals  denied  said  motion  on  the  ground 
that  suspension  of  deportation  would  not  be  warranted. 
Defendant  denies  that  the  plaintiffis  are  eligible  for  and 
entitled  to  suspension  of  deportation  and  further  denies 
that  the  denial  of  plaintiffis’  motion  was  illegal,  arbitrary, 
capricious,  and  an  abuse  of  discretion.  Defendant  is  with¬ 
out  knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegation  that  plaintiffis  are  of  “good 
moral  character”. 

7.  Admitted. 

8.  Defendant  admits  that  the  plaintiffis  are  presently  at 
large  on  bond.  Defendant  is  without  knowledge  or  infor¬ 
mation  sufficient  to  form  a  belief  as  to  the  truth  of  the 
remaining  allegations  in  paragraph  8  of  the  complaint. 
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i 

i 

I 

j 

i 

i 

I 

1 


9.  Defendant  admits  that  plaintiffs  have  exhausted  all 
administrative  remedies.  Defendant  is  not  required  to 
answer  the  remaining  allegations  in  paragraph  9  as  they 
state  bare  conclusions  of  law,  but  insofar  as  said  (allega¬ 
tions  are  material  they  are  denied. 


Wherefore,  having  answered  each  and  every  allegation 
of  the  complaint  defendant  demands  judgment  in  hik  favor 
together  Tvdth  the  costs  of  this  action.  I 
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Leo  a.  Eover  i 

_  « 

Leo  A.  Rover  i 

United  States  Attorne‘i^\ 


Oliver  Gasch 
Oliver  Gasch  | 

Assistant  1 

United  States  Attorney 

Frank  H.  Strickler  j 

Frank  H.  Strickler  | 

Assistant  \ 

United  States  Attorney 


Rufus  E.  Stetson,  Jr. 
Rufus  E.  Stetson,  Jr. 
Assistant 
United  States  Attorney 


7  Filed  Nov.  1,  1955  i 

! 

Motion  for  Summary  Judgment  | 

Comes  now  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  moves  this  Court  for  summarjr  judg¬ 
ment  on  the  grounds  that :  | 

1.  The  complaint  fails  to  state  a  claim  upon  whiph  this 

Court  may  grant  relief.  | 

2.  There  is  no  genuine  issue  of  material  fact  and  the  de¬ 
fendant  is  entitled  to  judgment  as  a  matter  of  law.  | 

i 

I 

{ 

i 

\ 

I 


I 


Attached  hereto  and  made  a  part  hereof  are  the  certified 
administrative  records  of  the  Immigration  and  Naturaliza¬ 
tion  Service  relating  to  both  plaintiffs,  being  File  Nos.  A-5 
192492  relating  to  plaintiff  Werner  Sigfrid  Grondahl  and 
File  No.  A-5  187131  relating  to  plaintiff  Emma  Eleonora 
Grondahl. 

Leo  a.  Kover 
Leo  A.  Kover 

United  States  Attorney 

Oliver  Gasch 
Oliver  Gasch 

Assistant  United  States  Attorney 

Frank  H.  Strickler 
Frank  H.  Strickler 
Assistant  United  States  Attorney 

William  F.  Becker 
William  F.  Becker 
Assistant  United  States  Attorney 

9  Filed  Jan.  24, 1956 

Memorandum 

In  my  opinion,  upon  review  of  the  certified  administra¬ 
tive  records  of  the  Immigration  and  Naturalization  service 
relating  to  the  plaintiffs,  the  findings  of  the  Immigration 
Service  are  supported  by  “substantial,  reasonable  and 
probative  evidence  as  required  by  the  Immigration  and 
Nationality  Act  of  1952;  there  were  no  prejudicial  pro¬ 
cedural  errors  committed  in  the  course  of  the  hearings; 
the  contention  of  the  plaintiffs  that  the  deportation  pro¬ 
ceedings  were  not  conducted  in  accordance  "with  the  re¬ 
quirements  of  the  Administrative  Procedure  Act  is  without 
merit  since  the  procedural  requirements  of  said  Act  do  not 
apply  to  administrative  deportation  proceedings;  the  hear¬ 
ing  officer  who  presided  at  the  deportation  hearings  was 
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properly  authorized  to  conduct  the  hearings;  and  the  deci¬ 
sion  of  the  Board  of  Immigration  Appeals  in  denying  pjain- 
tiffs’  motions  to  reopen  the  administrative  proceedings!  and 
to  stay  deportation  was  a  proper  exercise  of  di^re- 

10  tion  vested  in  that  Board.  | 

I 

There  being  no  genuine  issue  of  material  fact,  thd  de¬ 
fendant’s  motion  for  summary  judgment  will  be  granted. 

I 

Counsel  for  defendant  will  submit  an  appropriate  order. 

Joseph  C.  McGarraghy  ; 
Jvdge  I 

January  24, 1956 

11  FUed  Jan.  30, 1956  ! 

\ 

Order 

This  cause  having  come  on  to  be  heard  on  the  defendant’s 
motion  for  summary  judgment  and  the  Court  having; con¬ 
sidered  the  pleadings  filed  herein  and  the  oral  argument  of 
counsel  for  the  plaintiffs  and  the  defendant,  and  the  Court 
being  of  the  opinion  that  there  is  no  genuine  issue  of|  ma¬ 
terial  fact  and  as  a  matter  of  law  the  defendant  is  entitled 
to  judgment,  it  is  this  30th  day  of  January,  1956,  | 

Okdeked  that  the  defendant’s  motion  for  summary  jjudg- 
ment  be  and  the  same  is  hereby  granted,  and  it  is 

Further  Ordered  that  the  plaintiffs’  oral  motion  for  a 
stay  of  deportation  be  and  the  same  is  hereby  granted  for 
a  period  not  to  exceed  thirty  (30)  days  from  the  dafe  of 
this  Order,  and  it  is 

Further  Ordered  that  the  plaintiffs  herein  are  required 
to  post  with  the  Clerk  of  this  Court  Fifty  Dollars  ($5(i).00) 
in  cash  or  One  Hundred  Dollars  ($100.00)  in  securities  ap¬ 
proved  by  the  Court  as  security  for  costs  in  this  action. 

Joseph  C.  McGarraghy  I 
Judge  \ 


i 

I 
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U.  S.  DEPARTMENT  OF  JUSTICE 
BOARD  OF  IMMIGRATION  APPEALS 

Dec.  15, 1953 

Decision 

File  :  A-5192492 — Los  Angeles 
A-5187131 

In  RE :  Werner  Sigfrid  Grondahl  or  William  Green  and 
Emma  Eleonora  Grondahl  nee  Sving 

In  Deportation  Proceedings 

In  Behalf  of  Respondents  : 

Seymour  Mandel,  Esquire 
1151  South  Broadway, 

Los  Angeles  15,  California 

and 

Blanch  Freedman,  Esquire 
220  Broadway, 

New  York  38,  New  York 
(Heard:  August 26, 1953) 

Charges  : 

Warrant :  Act  of  October  16, 1918,  as  amended — ^After 
entry,  member  of  Communist  Party  of  the  United 
States  (both  aliens). 

Lodged:  None 

Appucation  :  That  the  proceedings  be  terminated 

Detention  Status:  Released  on  bond  (both  aliens) 

These  cases  are  before  us  on  appeal  from  two  decisions 
of  a  special  inquiry  officer  dated  May  27,  1953,  directing 
that  the  respondents  be  deported. 

The  respondents  are  a  67-year-old  male,  native  and  citi¬ 
zen  of  Finland,  who  entered  the  United  States  during  1904, 
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and  his  wife,  62  years  of  age,  a  native  and  citizen  of 
Sweden,  who  last  entered  the  United  States  during  1 1919. 
The  special  inquiry  officer  found  that  both  respondents 
were  voluntary  members  of  the  Communist  Party  qf  the 
United  States  during  1937  and  1938  and  concluded  that  the 
charges  stated  in  the  warrants  of  arrest  were  sustained. 
Counsel  contends  that  the  evidence,  relied  on  by  the 'Gov¬ 
ernment,  to  establish  membership  in  the  Communist  Party 
is  insufficient  and  that  the  pertinent  statutory  provision  is 
unconstitutional.  | 

I 

William  Ward  Eample  testified  as  a  Government  wijtness 
in  the  cases  of  both  respondents.  He  is  a  retired  Los 
Angeles  police  officer,  having  been  a  member  of  the  Police 
Department  of  that  City  from  1924  until  his  retir^ent 
in  1944.  In  connection  with  his  duties  as  a  police  officer, 
he  joined  the  Communist  Party  of  the  United  States  about 
the  middle  of  1928  and  he  remained  continuously  a  inem¬ 
ber  in  that  organization  up  to  and  including  most  of  the 
year  1939.  He  was  Assistant  Los  Angeles  County  Mem¬ 
bership  Director  of  the  Communist  Party  of  the  Ukiited 
States  be^nning  in  1936  and  continuing  until  1939  jwhen 
he  terminated  his  membership  in  the  Communist  Pjarty. 
He  testified  that  in  connection  with  his  official  duties  as 
Assistant  Los  Angeles  County  Membership  Director,  the 
cases  of  the  two  respondents  came  to  his  attention  during 
the  year  1937  when  they  transferred  their  membership  from 
San  Bernardino  County,  California  to  Los  Angeles  County, 

California.  i 

1 

With  reference  specifically  to  the  male  respondent’s 
case,  witness  Kimple  testified  that,  at  the  time  the  meihber- 
shi|p  was  transferred,  he  learned  from  official  Comm|inist 
Party  sources  that  this  respondent’s  correct  name;  was 
Werner  Grondahl  but  that  his  name  on  Communist  party 
membership  records  was  shown  as  William  Green.  Inhere 
was  introduced  into  evidence  Communist  Party  merjiber- 
-ship  book  for  the  year  1937  (Ex.  5)  issued  in  the  naniie  of 


1 

i 

I 

i 
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William  Green  which  shows  a  transfer  of  membership  from 
“S.  B.  County”  to  “L.  A.  County”.  There  was  also 
introduced  into  evidence  a  Communist  Party  membership 
book  for  the  year  1938  issued  in  the  name  of  William  Green 
and  a  receipt  for  such  membership  book  (Ex.  7)  signed 
with  the  name  “William  Green”.  This  witness  testified 
that  he  maintained  a  separate  card  index  showing  the 
correct  names  of  members  of  the  Communist  Party  and  the 
aliases  used  by  them  in  their  Communist  Party  activities. 
He  also  testified  that  at  the  time  the  male  respondent  trans¬ 
ferred  his  membership  to  Los  Angeles  County,  he  was 
assigned  to  the  Industrial  Section  in  the  Building  Trades 
Unit  because  his  occupation  was  that  of  a  carpenter.  He 
testified  that  he  had  seen  the  respondent  on  several  occa¬ 
sions  in  the  Industrial  Section  Headquarters  of  the  Com¬ 
munist  Party  during  1937  and  1938.  He  also  stated  that 
the  actual  assignment  of  the  respondent  to  a  particular 
unit  was  the  function  of  the  Membership  Director  for  the 
Industrial  Section;  that  he  notified  her  concerning  the 
male  respondent’s  transfer;  that  he  subsequently  inquired 
of  the  Membership  Director  for  the  Industrial  Section 
whether  the  respondent  had  been  assigned  to  his  unit  and 
that  in  a  subsequent  conversation  with  her,  the  respondent 
was  identified  to  him  as  the  iperson  whose  transfer  had 
recently  been  effectuated. 

Another  witness,  Laurence  Sloan,  an  examiner  of  ques¬ 
tioned  documents,  appeared  as  a  Government  witness  and 
testified  that,  in  his  opinion,  the  signature  “William  Green” 
on  the  receipt  (Ex.  7)  was  written  by  the  same  person  who 
had  signed  the  name  Werner  Grondahl  on  Exhibits  2,  3, 
4,  8  and  9.  However,  he  stated  that  he  was  not  able  to 
testify  positively  to  this  effect  because  he  had  not  been 
furnish^  with  sufficient  known  writings  of  the  respondent. 

In  connection  with  the  case  of  the  female  respondent, 
witness  Kimple,  as  previously  indicated,  became  acquainted 
with  her  ease  in  connection  with  her  transfer  of  membership 


to  Los  Angeles  County,  California.  He  identified  FJxhibit 
3  as  a  receipt  for  Communist  Party  membership  bo(|)k  for 
the  year  1938.  He  also  testified  that  he  met  the  respondent 
during  1938  when  he  took  the  dues  secretary  of  the  Los 
Angeles  County  Communist  Party  to  the  respon<^ent’s 
home  near  Inglewood,  California  for  the  purpose  of  inspect¬ 
ing  her  membership  book  and  selling  Communist  jParty 
dues  stamps  to  her  in  order  that  her  membershipj  book 
might  be  brought  up  to  date.  He  stated  that  he  sa\j7  this 
respondent’s  Communist  Party  membership  book  at  that 
time  and  observed  the  dues  stamps  being  pasted  therein. 

Witness  Laurence  Sloan  (previously  ment-ionedjl  ap¬ 
peared  as  a  Government  witness  and  testified  that,  in  his 
opinion,  the  signature  “Emma  Eleonora  Grondahl”  appear¬ 
ing  on  Exhibit  2,  the  signature  “Elenor  Grondahl  1’  ap¬ 
pearing  on  Exhibit  3  and  the  signature  “Emma  Elepnora 
Grondahl”  appearing  on  Exhibit  6  were  written  by  the 
same  individual.  Exhibit  3  is  a  receipt  for  Communist 
Party  membership  book  number  60901  for  the  yearj  1938 
and  the  ori^nal  membership  book  was  entered  in  evidence 

as  Exhibit  4.  | 

I 

Both  respondents  refused  to  be  sworn  or  to  testify  on 
the  advice  of  counsel.  Each  was  asked  a  number  of  specific 
questions,  all  of  which  they  declined  to  answer.  Among 
the  questions  which  the  respondents  were  asked  and  yrhich 
they  refused  to  answer  were  questions  of  whether  the  re¬ 
spondents  were  at  the  time  of  the  hearing  members  of 
the  Communist  Party  and  whether  they  had  ever '  been 
members  of  that  organization  (male  respondent,  page  7 ; 
female  respondent,  page  18).  In  connection  with  the  re¬ 
spondents’  failure  to  testify,  it  has  been  held  that  -^^here 
there  is  a  duty  to  speak,  silence  is  evidence  of  a  most;  per¬ 
suasive  character.  U.  S.  ex  rel.  Bilokumsky  v.  Tod'  263 
U.  S.  149  (1923);  Matter  of  K,  Int.  Dec.  427,  depided 
March  18,  1953.  j 
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Insofar  as  concerns  counsel’s  contention  that  there  is 
insuflScient  evidence  establishing  the  membership  of  the 
respondents  in  the  Communist  Party,  it  is  our  considered 
opinion,  after  a  careful  review  of  the  entire  record  in  these 
two  cases,  that  there  is  reasonable,  substantial  and  proba¬ 
tive  evidence  that  the  respondents  were  voluntary  members 
of  the  Communist  Party  during  the  years  1937  and  1938. 
With  respect  to  counsel’s  contention  that  the  pertinent 
statutory  provisions  are  unconstitutional,  it  is  not  within 
the  province  of  this  Board  to  pass  upon  the  constitutionality 
of  statutes  enacted  by  Congress.  Panitz  et  al  v.  District  of 
Columbia,  112  F.  (2d)  39,  C.  A.  D.  C.  (1940).  In  addition, 
the  constitutional  objections  must  be  dismissed  on  the 
authority  of  Harisiades  v.  Shaughnessy,  342  U.  S.  580 
(1952).  In  view  of  the  foregoing,  we  conclude  that  each 
respondent  is  deportable  on  the  charge  stated  in  the 
warrant  of  arrest  and  the  appeals  will  be  dismissed. 

Ordeb:  It  is  ordered  that  the  appeals  be  and  the  same 
are  hereby  dismissed. 

Thos.  S.  Finucane 
Chairman 


Seymoitb  Mandel 

Attorney  at  Law 

Suite  883  Occidental  Life  Bldg. 

1151  South  Broadway 

Los  Angeles  15,  California 

Eichmond  7-9392 

Attorney  for  Respondent 
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BOARD  OF  IMMIGRATION  APPEALS  | 

UNITED  STATES  OF  AMERICA  j 

IMMIGRATION  AND  NATURALIZATION  SERVICE  f 

No.  A  5192492  | 

In  the  Matter  of  Deportation  Proceedings  Agaidst 

! 

Werner  Sigfrid  Grondahl  | 

I 

I 

Motion  to  Reopen  Proceeding  and  Petition  to  Stay  Deportation 
and  Affidavit  in  Support  Thereof 

I 

! 

Respondent,  by  his  attorney,  Seymour  Mandel,!  Esq., 
hereby  moves  to  reopen  proceedings  and  petitions  fo!r  stay 
of  deportation,  and  alleges  | 

I 

I  ; 

Respondent  has  not  removed  from  the  United  States. 

i 

I 

n  ; 

! 

On  May  27,  1953  the  Service  Hearing  Officer  oiidered 
deportation  of  this  respondent  upon  making  a  finding  that 
he  was  a  member  of  the  Communist  Party  of  the  Xj'nited 
States  in  1937  and  1938;  that  on  December  15,  1953  the 
Bureau  of  Immigration  Appeals  dismissed  an  appeal  from 
said  prior  order  for  deportation.  i 


m  i 

i 

Respondent  is  informed  and  believes  that  he  is  eligible 
to  apply  for  discretionary  relief  under  Section  244  of  the 
Immigration  and  Nationality  Act  and  therefore  mo^es  to 
reopen  proceedings  so  that  evidence  may  be  introjduced 
in  the  record  from  which  it  can  be  determined  that  such 
discretionary  relief  should  be  granted  to  respondents 


Such  evidence  will  be  as  follows: 


I 


i 
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1.  Eespondent  lias  been  physically  present  in  the  United 
States  for  more  than  ten  (10)  years  immediately  following 
the  year  1938. 

2.  That  he  believes  and  therefore  alleges  that  he  is  not 
a  member  of  a  class  of  aliens  whose  deportation  could  not 
have  been  suspended  by  reason  of  Section  19(d)  of  the 
Immigration  Act  of  1917  as  amended. 

3.  That  he  is  and  always  has  been  a  person  of  good  moral 
character  and  that  his  remaining  in  the  United  States 
would  not  be  inimical  to  the  security  of  this  Country. 

4.  That  deportation  would  result  in  extremely  unusual 
hardship  to  himself  and  his  family ;  that  the  facts  evidenc¬ 
ing  such  hardship  are  recited  in  his  affidavit  attached 
hereto;  that  the  aforesaid  hardship  will  be  more  fully 
demonstrated  and  proved  at  subsequent  proceedings,  if 
this  motion  be  granted;  that  his  ill  and  elderly  wife  who 
is  also  under  order  for  deportation  will  suffer  untold 
hardship  if  he  be  deported. 


V 

That  respondent  be  granted  an  opportunity  for  oral  argu¬ 
ment  on  support  of  this  motion  and  petition  for  stay  of 
deportation. 


VI 

That  respondent  fears  that  he  may  be  deported  before 
determination  of  this  application  and  therefore  petitions 
'that  all  pending  deportation  action  against  him  be  forth¬ 
with  stayed  until  such  time  as  this  matter  has  been  deter¬ 
mined. 


Wheeefore,  respondent  prays  that  his  motion  to  reopen 
proceedings  be  granted  and  that  a  stay  of  deportation 
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proceedings  against  him  be  granted  until  such  time  ^is  the 
within  motion  has  been  acted  upon. 

I 

Seymour  Mandel  j 

Seymour  Mandel  | 

Attorney  for  Respondent 


Seymour  Mandel  I 

Attorney  at  Law  j 

Suite  883  Occidental  Life  Bldg.  j 

1151  South  Broadway  | 

Los  Angeles  15,  California  ! 

Richmond  7-9392  I 

i 

Attorney  for  Respondent 

! 

I 

BOARD  OF  IMMIGRATION  APPEALS  j 

UNITED  STATES  OF  AMERICA  | 

IMMIGRATION  AND  NATURALIZATION  SERVICE  | 

i 

No.  A  5192492  | 

I 

In  the  Matter  of  Deportation  Proceedings  Against 
Werner  Sigfrid  Grondahl  | 

Affidavit  in  Support  of  Motion  to  Reopen  Proceedings  and  for 

Stay  of  Deportation  ! 

I 

State  of  Californl^  )  i 

County  of  Los  Angeles  )  j 

Werner  Sigfrid  Grondahl,  being  first  duly  sworii,  de¬ 
poses  and  says :  ! 

That  he  is  an  alien  subject  to  deportation  under  j)rder 

of  December  15,  1953.  | 

! 

That  he  is  informed  and  believes  that  he  is  now  eligible 
for  relief  under  the  pertinent  sections  of  the  Immigration 
and  Nationality  Act.  I 

That  through  his  attorney,  Seymour  Mandel,  Esquire, 
he  makes  the  accompanying  motion  to  reopen  the  headings 


in  the  deportation  proceedings  against  him  so  that  evidence 
may  be  introduced  to  show  that  he  has  been  physically  pres¬ 
ent  in  the  United  States  for  a  continuous  period  of  more 
than  ten  years  immediately  following  the  facts  constituting 
grounds  for  his  deportation ;  that  during  all  this  period  he 
has  been  a  person  of  good  moral  character  and  his  con¬ 
tinued  presence  here  would  not  be  inimical  to  the  security 
of  this  Country;  that  he  is  informed  and  believes  that  he 
is  not  a  member  of  the  class  of  aliens  whose  deportation 
can  not  be  suspended  by  reason  of  Section  19  (d)  of  the 
Immigration  Act  of  1917  as  amended;  that  he  is  a  person 
whose  deportation  would  result  in  exceptional  hardship  to 
himself,  his  wife  Emma  Eleonora  Grondahl  (also  under 
deportation  order)  and  his  American  bom  veteran  son 
Herman  G-rondahl  as  set  forth  in  the  accompanying  motion 
in  that  he  is  about  sixty  seven  years  old  and  has  been 
here  about  fifty  years ;  that  he  and  his  wife  have  owned  and 
their  modest  little  home  in  Manhattan  Beach,  California 
since  1937;  that  the  facts  demonstrating  the  cruel  and 
unusual  hardship  that  will  follow  if  deportation  results  are 
alleged  in  the  affidavit  of  his  wife  filed  simultaneously 
herein;  affiant  states  further  that  he  is  a  carpenter  by 
trade  and  has  and  is  still  applying  his  skill  and  labor  to 
the  growth  and  building  of  this  Country;  that  he  has  had 
trouble  with  his  back  caused,  he  believes,  by  a  dislocated 
vertebra. 

Affiant  alleges  further  that  he  served  this  Country  by 
being  in  the  United  States  Army  in  1918. 

That  he  asks  that  the  hearings  be  reopened,  without  prej¬ 
udice  to  any  of  his  rights  under  the  law,  and  that  the  depor¬ 
tation  order  be  set  aside  so  that  he  may  apply  for  discre¬ 
tionary  relief,  and  that  a  stay  of  deportation  be  granted 
until  such  time  as  affiant  ^s  motion  has  been  acted  upon. 

Werner  Sigfrtd  Grondahl 

Wemer  Sigfrid  Grondahl 
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V 


p 


*■ 


Subscribed  and  sworn  to  before  me 
this  11th  day  of  January,  1954 

Seymour  Mandel 
Seymour  Mandel 
Notary  Public  in  and  for  said 
County  and  State. 

My  Commission  Expires  March  23,  1956 
(Seal) 


Seymour  Mandel 
Attorney  at  Law 

Suite  883  Occidental  Life  Bldg.  | 

1151  South  Broadway  | 

Los  Angeles  15,  California  i 

Richmond  7-9392  j 

Attorney  for  Respondent  i 

! 

BOARD  OP  IMMIGRATION  APPEALS  | 

UNITED  STATES  OF  AMERICA 
IMMIGRATION  AND  NATURALIZATION  SERVICE  j 

No.  A  5187131  I 

i 

In  the  Matter  of  Deportation  Proceedings  Against 
Emma  Eleonora  Grondahl  i 

Motion  to  Reopen  Proceedings  and  Petition  to  Stay 
Deportation  and  Affidavit  in  Support  Thereof  j 

Resjwndent,  by  her  attorney,  Seymour  Mandel,  i  Esq., 
hereby  moves  to  reopen  proceedings  and  petitions  fot  stay 

of  deportation,  and  alleges  j 

i 

I  I 

I 

Respondent  has  not  removed  from  the  United  Stabs. 

n  I 

On  May  27,  1953  the  Service  Hearing  Officer  oriiered 
deportation  of  this  respondent  upon  making  a  finding  that 


I 


I 
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she  was  a  member  of  the  Communist  Party  of  the  United 
States  in  1937  and  1938;  that  on  December  15,  1953  the 
Bureau  of  Immigration  Appeals  dismissed  an  appeal  from 
said  prior  order  for  deportation. 

m 

Respondent  is  informed  and  believes  that  she  is  eligible 
to  apply  for  discretionary  relief  under  Section  244  of  the 
Immigration  and  Nationality  Act  and  therefore  moves  to 
reopen  proceedings  so  that  evidence  may  be  introduced 
in  the  record  from  which  it  can  be  determined  that  such 
discretionary  relief  should  be  granted  to  respondent. 

IV 

Such  evidence  will  be  as  follows: 

1.  Respondent  has  been  physically  present  in  the  United 
States  for  more  than  ten  (10)  years  immediately  following 
the  year  1938. 

2.  That  she  believes  and  therefore  alleges  that  she  is  not 
a  member  of  a  class  of  aliens  whose  deportation  could  not 
have  been  suspended  by  reason  of  Section  19  (d)  of  the 
Immigration  Act  of  1917  as  amended. 

3.  That  she  is  and  always  has  been  a  person  of  good 
moral  character  and  that  her  remaining  in  the  United 
States  would  not  be  inimical  to  the  security  of  this  Country. 

4.  That  deportation  would  result  in  extremely  unusual 
hardship  to  herself  and  her  family;  that  the  facts  evidenc¬ 
ing  such  hardship  are  recited  in  her  affidavit  attached 
hereto;  that  the  aforesaid  hardship  will  be  more  fully 
demonstrated  and  proved  at  subsequent  proceedings,  if  this 
motion  be  granted. 

V 

That  respondent  be  granted  an  opportunity  for  oral  argu¬ 
ment  on  support  of  this  motion  and  petition  for  stay  of 
deportation. 
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That  the  decision  of  the  reviewing  officer  of  the  Boatd  of 
Immigration  Appeals  erroneously  states  on  the  last  page 
thereof  that  the  informer  witness  Kimple  saw  this  respond¬ 
ent's  Communist  Party  book  at  her  alleged  home  'pear 
Inglewood,  California  whereas  the  transcript  on  pa^e  46 
clearly  demonstrates  that  the  witness  did  not  know  wjhose 

book  he  saw  at  that  time.  i 

] 

vn  I 

That  respondent  fears  that  she  may  be  deported  before 
determination  of  this  application  and  therefore  petitions 
that  all  pending  deiportation  action  against  her  be  forth¬ 
with  stayed  until  such  time  as  this  matter  has  been  deter¬ 
mined.  [ 

I 

Wherefore,  respondent  prays  that  her  motion  to  reOpen 
proceedings  be  granted  and  that  a  stay  of  deportation 
proceedings  against  her  be  granted  until  such  time  as|  the 
within  motion  has  been  acted  upon.  i 

I 

Seymour  Mandel  j 

Seymour  Mandel  i 

Attorney  for  Responder^ 


\ 

Seymour  Mandel  ! 

Attorney  at  Law  i 

Suite  883  Occidental  Life  Bldg.  | 

1151  South  Broadway  I 

Los  Angeles  15,  California  | 

Richmond  7-9392  | 

Attorney  for  Respondent  ! 


I 

i 

i 

I 

I 
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BOABD  OF  IMMIGRATION  APPEALS 
UNITED  STATES  OP  AMERICA 
IMMIGRATION  AND  NATURALIZATION  SERVICE 

No.  A  5187131 

In  the  Matter  of  Deportation  Proceedings  Against 
Emma  Eleonora  Grondahl 

Affidavit  in  Support  of  Motion  to  Reopen  Proceedings  and 

for  Stay  of  Deportation 

State  of  California  ) 

County  of  Los  Angeles  ]  ^ 

Emma  Eleonora  Grondahl,  being  first  duly  sworn,  de¬ 
poses  and  says: 

That  she  is  an  alien  subject  to  deportation  under  order 
of  December  15, 1953. 

That  she  is  informed  and  believes  that  she  is  now  eligible 
for  relief  under  the  pertinent  sections  of  the  Immigration 
and  Nationality  Act ; 

That  through  her  attorney,  Seymour  Mandel,  Esquire, 
she  makes  the  accompanying  motion  to  reopen  the  hearings 
in  the  deportation  proceedings  against  her  so  that  evidence 
may  be  introduced  to  show  that  she  has  been  physically 
present  in  the  United  States  for  a  continuous  period  of 
more  than  ten  years  immediately  following  the  facts  con¬ 
stituting  grounds  for  her  deportation;  that  during  all  of 
this  period  she  has  been  a  person  of  good  moral  character 
and  that  her  continued  presence  in  the  United  States  would 
not  be  inimical  to  the  security  of  this  Country ;  that  she  is 
informed  and  believes  that  she  is  not  a  member  of  the  class 
of  aliens  whose  deportation  can  not  be  suspended  by  reason 
of  Section  19(d)  of  the  Immigration  Act  of  1917  as 
amended;  that  she  is  a  person  whose  deportation  would 
result  in  exceptional  and  extremely  unusual  hardship  to 
herself,  her  husband  and  her  American  born  veteran  son 
Herman  Grondahl  as  set  forth  in  the  accompanying  motion 
in  that  she  is  about  sixty  three  years  old  and  suffers  from 
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I 

arthritis,  osteomyelitis  and  high  blood  pressure ;  that  in  ad¬ 
dition  thereto  she  also  suffers  from  varicose  veins ;  that  she 

•  and  her  husband  Werner  Grondahl  have  owned  and  |  lived 

’  in  their  modest  little  home  at  Manhattan  Beach,  California 

♦  since  1937 ;  that  if  she  were  to  be  deported  she  might  jnever 
see  her  son  again;  that  because  of  her  advanced  age  and 
infirmities  such  deportation  would  cause  her  untold  arid  un- 

^  bearable  hardship ;  that  while  it  is  true  that  her  husbind  is 
also  under  final  order  of  deportation  it  is  quite  possible 
that  she  might  be  deprived  of  his  companonship,  comfort, 
society  and  love ;  she  might  suffer  further  hardship  in  that 
she  requires  constant  care  and  attention  because  of  her 
ailments  and  her  husband  presently  provides  the  needed 

*  loving  case  which  she  needs  so  urgently.  j 

L  i 

^  That  she  asks  that  the  hearings  be  reopened,  without 

prejudice  to  any  of  her  rights  under  the  law,  and  that  the 

•  deportation  order  be  set  aside  so  that  she  may  apply  for 
discretionary  relief,  and  that  a  stay  of  deportaticjn  be 
granted  until  such  time  as  affiant’s  motion  has  jbeen 
acted  on. 

I 

Emma  Eleonora  Grondai^ 

►  Emma  Eleonora  Grondalil 

Subscribed  and  sworn  to  before  me 
this  11th  day  of  January,  1954 

^  Seymour  Manuel 

Seymour  Mandel 

*  Notary  Public  in  and  for  the  said 
County  and  State. 

^  My  Commission  Expires  March  23,  1956 

(Seal) 


I 

I 

! 
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UNITED  STATES  DEPARTMENT  OF  JUSTICE 
BOARD  OF  IMMIGRATION  APPEALS 

Feb.  11,  1954 

Decision 

Files:  A-5192492 — Los  Angeles  (1600) 

A-5187131 

In  re:  Werner  Sigfrid  Grondahl  or  William  Green  and 
Emma  Eleonora  Grondahl  nee  Sving 

In  Deportation  Proceedings 

In  Behalf  of  Respondents:  Seymour  Mandel,  Esquire, 
1151  South  Broadway,  Los  Angeles  15,  California 

Charges:  Warrant:  Act  of  October  16, 1918,  as  amended — 
After  entry,  member  of  Communist  Party  of  the  United 
States  (both  aliens) 

Lodged:  None 

Application:  That  the  proceedings  be  terminated 

Detention  Status:  Released  on  bond  (both  aliens) 

This  Board,  in  a  decision  dated  December  15,  1953,  dis¬ 
missed  the  appeals  from  the  decisions  of  the  special  inquiry 
officer  dated  May  27,  1953,  directing  the  respondents’  de¬ 
portation  from  the  United  States  in  the  manner  provided 
by  law  on  the  charge  stated  in  the  warrant  of  arrest  as 
to  each.  The  cases  are  again  before  us  on  motions  for 
reopening  of  the  proceedings  to  permit  the  respondents 
to  apply  for  discretionary  relief  under  Section  244  of  the 
Immigration  and  Nationality  Act  and  for  the  introduction 
of  appropriate  evidence  in  connection  therewith.  Counsel 
has  also  requested  an  opportunity  for  oral  argument  in 
support  of  the  motions  and  has  requested  stay  of  de¬ 
portation. 

The  facts  of  these  cases  have  been  succinctly  set  forth 
in  our  decision  of  December  15,  1953  and  there  is  no  need 
to  repeat  them  all  here.  Suffice  it  to  say  that  the  motions 
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are  accompanied  by  affidavits  filed  by  each  of  the  resj^ond- 
ents  that  they  desire  to  introduce  evidence  to  show  |  that 
they  have  been  physically  present  in  the  United  Stated  for 
a  continuous  period  of  more  than  10  years  immedihtely 
following  the  facts  cons.tituting  grounds  for  deportation; 
that  during  all  this  period  they  have  been  persons  of  'good 
moral  character  and  that  their  continued  presence  jhere 
would  not  be  inimical  to  the  security  of  this  country;!  that 
they  believe  that  they  are  not  members  of  the  dais  of 
aliens  whose  deportation  cannot  be  suspended  under  Sejetion 
19(d)  of  the  Immigration  Act  of  1917,  as  amended ;  |  that 
their  deportation  would  result  in  exceptional  hardship  to 

•themselves  and  their  American-bom  veteran  son.  I 

1 

We  will  deny  counsel’s  request  for  oral  argument.  Oral 
argument  was  previously  granted  when  these  cases  ,were 
formerly  before  us.  j 

I 

We  will  also  deny  the  motions  for  reopening  of  the|  pro¬ 
ceedings.  These  aliens  declined  to  testify  at  the  hearing. 
In  addition  we  have  again  carefully  considered  thel  evi¬ 
dence  of  this  record  together  with  the  allegations  set  forth 
in  the  mo.tion  proceedings.  Thfi_facts  of  jrecqrd  and  jhqse 
alleged  in  the  motion  proceedings  do  not  warrant  favorable 
exercise  of  discretionary  relief  under  Section  244  of  the 
Immigration  and  Nationality  Act.  That  is  the  relief  the 
aliens  desire  to  apply  for  at  the  reopened  proceedings. 

On  the  basis  of  the  foregoing,  reopening  of  the  j  pro¬ 
ceedings  for  the  purpose  requested  would  serve  no  nseful 
pxirpose. 

Order:  It  is  ordered  that  the  request  for  oral  argupent 
be  and  the  same  is  hereby  denied. 

It  Is  Further  Ordered  that  the  motions  for  reopening 
the  proceedings  in  the  cases  of  these  two  aliens  be!  and 

the  same  are  hereby  denied.  ; 

I 

Thos.  S.  Finucane  I 

Chairman  \ 


I 

I 
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Excezpts  from  the  Transcript  of  Hearing  Before  the 
Immigration  and  Naturalization  Service 

Q.  How  did  yon  learn  of  the  identity  of  Mr.  Grondahl? 
A.  Would  yon  clarify  that  question  a  little,  please. 

Q.  Yon  have  stated,  Mr.  Eample,  that  yon  handled  cer¬ 
tain  documents  in  connection  with  his  transfer  and  yon 
have  also  testified  that  yon  were  acquainted  with  the 
respondent.  Are  yon  able  to  state  that  the  person  whose 
documents  yon  handled  is  the  same  person  as  the  respond¬ 
ent  who  appears  here  today?  A.  Yes.  Ruth  Lyons 
pointed  him  out  to  me  later  after  I  had  handed  her  the 
transfer  and  they  had  made  the  connection. 

Q.  Did  she  identify  him  to  yon  as  being  the  Comrade 
Grondahl  whose  documents  you  had  handled?  A.  She  did. 

By  Counsel : 

I  object  to  that  on  the  grounds  that  it  is  purely  hearsay 
as  to  what  she  pointed  out  to  him.  If  counsel  for  the 
government  wants  to  bring  in  such  evidence,  it  is  necessary 
for  him  to  bring  in  Ruth  Lyons. 

By  Hearing  OflScer: 

Objection  is  overruled. 

Examining  Officer  to  Witness: 

Q.  Where  did  this  take  place?  A.  At  546^  South 
Spring  Street. 

Q.  When?  A.  In  1937,  late  summer. 

Q.  Have  you  seen  him,  that  is  Mr.  Grondahl,  just  the 
one  time  or  more  than  one  time?  A.  No,  I  have  seen  him 
several  times  around  the  Industrial  Section  headquarters 
of  the  Communist  Party  of  America. 

Q.  During  what  period  of  time  or  periods  of  time  did 
you  see  him  around  the  headquarters  that  you  have  de¬ 
scribed?  A.  That  was  the  latter  half  of  1937  and  1938. 

Q.  To  your  knowledge  was  he  married  at  that  time? 
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By  Connsel: 

I  object  to  that  question  as  being  entirely  irrelevant. 
What  is  the  difference  whether  he  was  married  or  single. 

i 

Examining  Officer  to  Hearing  Officer: 

I 

I 

My  only  point  in  the  question,  Mr.  Hearing  Officer!,  is 
that  it  would  serve  as  a  further  means  of  identification. 

I 

By  Hearing  Officer:  | 

j 

Objection  is  overruled  if  that  is  the  point  of  the  question. 

i 

By  Witness:  | 

A.  I  was  told  that  Eleanor  Grondahl  was  his  wife  ^nd 
the  transfers  came  through  together.  | 

I 

Examining  Officer  to  Witness:  i 

i 

Q.  Told  by  whom?  A.  By  Helen  Gardner.  ! 

Q.  Is  that  the  same  Helen  Gardner  that  you  have  testi¬ 
fied  was  at  one  time  membership  director  of  the  Com¬ 
munist  Party  in  Los  Angeles?  A.  That  is  right.  ; 

By  Counsel:  | 

I  object  to  this  line  of  testimony  on  the  basis  that  ijt  is 
pure  hearsay  as  to  what  he  was  told.  I  think  the  proper 
evidence  here  would  be  the  testimony  of  Helen  Gardner 
as  to  what  he  was  told,  not  from  this  witness.  There  i$  no 
way  that  I  can  cross-examine  the  effect  of  what  he  [was 
told  by  somebody  else.  I 

By  Hearing  Officer:  | 

Overruled.  ! 


Q.  Now  who  else  was  there  when  Ruth  Lyons  pointed  a 
man  out  to  you  to  be  the  respondent?  A.  I  do  inot 
remember.  | 

Q.  You  just  remember  this  one  man,  is  that  correct?!  A. 
I  just  remember  that  she  pointed  him  out  to  me  one  !day 

! 

I 

I 

I 

i 

i 


■there.  Who  else  was  there  that  day  I  do  not  remember. 

Q.  WTien  did  you  first  recall  that  she  pointed  out  a  man 
to  you  at  that  day?  WTien  did  the  memory  first  come  back 
to  you?  A.  I  believe  when  the  immigration  inspectors 
consulted  me. 

Q.  And  when  did  they  first  consult  you  about  this  matter? 
A.  6-25-52. 

Q.  6-25-52?  A.  Yes. 

Q.  And  you  remembered  then,  15  years  later,  that  Ruth 
Lyons  pointed  this  man  out  to  you,  is  that  your  testimony? 
A.  That  is  correct. 

Q.  And  you  don’t  remember  who  else  was  there?  A. 
No,  sir. 

Q.  When  he  was  pointed  out  to  you,  this  particular  man, 
was  there  anybody  else  in  that  area,  in  the  area  around 
the  direction  at  which  she  was  pointing?  A.  In  all  proba¬ 
bility  there  were,  but  I  do  not  remember.  I  merely  remem¬ 
ber  the  fact  that  Ruth  Lyons  told  me  when  I  was  consult¬ 
ing  with  her,  checking  about  the  transfers,  to  see  whether 
or  not  they  had  been  contacted,  she  told  me  that  he  was 
here  and  a  short  time  later  she  said  that  is  the  comrade 
there. 

Q.  WTiat  was  he  doing  when  she  pointed  him  out  to  you  ? 
A.  Just  standing  around  the  hall. 

Q.  Just  standing  around?  Was  he  talking  to  anybody? 
A.  I  do  not  recall. 

Q.  Just  standing.  And  you  don’t  recall  whether  any¬ 
body  else  was  standing  around,  do  you?  A.  Well,  I  do 
not  recall  of  ever  having  been  to  that  headquarters  when 
there  wasn’t  anybody  else  there. 

Q.  Would  your  testimony  be  that  everybody  who  was 
up  in  that  office  was  a  member  of  the  Communist  Party? 
A.  No,  sir. 

Q.  Now  will  you  please  describe  the  office  to  me?  A. 
The  office  was  on  t^  second  floor,  it  was  quite  a  large 
room  and  it  had  a  couple  smaller  sections  petitioned  off. 
There  were  folding  chairs  all  around,  a  desk  or  two,  signs 
around  the  wall. 


Q.  And  where  were  yon  when  Ruth  Lyons  pointed!  out 
a  man  to  you?  In  what  particular  room  were  you? ;  A. 
We  were  standing  in  the  main  hall.  I 

Q.  When  you  say  ‘‘we”,  who —  A.  I  mean  Ruth  Lyons 
and  1. 

Q.  And  where  did  she  point?  A.  I  do  not  believe |  she 
pointed,  she  just  sort  of  nodded.  | 

Q.  Oh,  so  you  don’t  remember  whether  she  pointed  or 
not.  You  are  'basing  your  identification  on  a  nod  br  a 
point  of  one  Ruth  Lyons,  is  that  correct?  A.  Thait  is 
correct.  I 

Q.  Whom  you  haven’t  seen  since  1938.  A.  No,  193^. 

Q.  1939.  Do  you  have  any  idea  where  she  is  now?|  A. 
Not  the  slightest.  | 

Q.  And  was  the  man  at  which  she  nodded  or  pointed, 
was  he  in  the  same  room?  A.  Yes,  sir.  | 

Q.  And  you  don’t  know  what  he  was  doing?  A.  Stand¬ 
ing  or  idling  around.  j 

Q.  And  about  how  far  was  he  from  you?  A.  Oh,  prob¬ 
ably  not  more  than  25  feet. 

Q.  About  how  long  was  he  present  at  that  time,  do  |  you 
know?  A.  I  did  not  check  on  how  long  he  remained.! 

Q.  Now  you  say  you  saw  him  thereafter  at  the 
place,  is  that  correct?  A.  That  is  correct.  | 

Q.  What  was  he  wearing  when  you  saw  him  again?!  A. 
I  do  not  remember  of  ever  seeing  him  in  other  thad  the 
overalls.  | 

Q.  Do  you  ever  recall  seeing  him  with  anybody  |  else 
that  you  knew?  A.  I  do  not  recall  of  him  being  ydth 
anyone  else.  j 

Q.  Do  you  know  whether  he  was  wearing  glasses  ai  the 
time?  A.  I  believe  he  was,  but  I  do  not — ^wouldn’t  Vant 
to  state  that  for  sure.  But  my  recollection  was  th^t  he 
had  glasses.  | 

Q.  That  was  at  the  first  time  you  saw  him?  A.  At 'that 
time,  whether  or  not  he  had  them  on  that  first  tinie,  I 
would  not  state  for  sure.  i 
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Q.  Did  he  have  any  tools?  A.  I  do  not  recall  him  carry¬ 
ing  any  .tools. 

Q.  How  about  giving  a  little  more  definite  as  to  the  time 
of  the  year,  you  say  late  ’37.  About  what  month.  Do 
you  recollect?  A.  No,  sir. 

Q.  Can  you  recollect  the  time  of  day  or  night  that  you 
first  saw  him?  A.  No,  sir. 

Q.  You  just  don’t  know?  A,  I  do  not  remember. 

Q.  But  you  remember  the  nod  of  the  head  or  the  possible 
point  of  the  hand  of  Ruth  Lyons?  A.  That  is  correct. 

•  ••••#•••* 
Examining  Officer  to  Witness  Sloan : 

Q.  Did  you  make  any  findings?  A.  Yes,  I  did. 

Q.  What  did  you  find?  A.  As  a  result  of  my  comparison 
of  the  name  “William  Green”  that  appears  on  Exhibit  7 
with  the  name  “Werner  Grondahl”  that  appears  on  Ex¬ 
hibit  4,  Exhibit  3,  and  a  photostatic  copy  of  a  driver’s 
license  application,  on  a  fingerprint  card,  and  Exhibit 
2,  while  I  cannot  say  it  is  my  specific  opinion  that  these 
writings  were  made  by  the  same  person,  because  of  the 
similarity  that  appears  in  frequent  instances  in  compara¬ 
ble  letters  found  on  all  of  the  documents,  .that  is,  letters 
and  letter  combinations  found  on  the  respective  documents, 
I  feel  that  one  person  is  responsible  for  the  “William 
Green”  signature  appearing  on  Exhibit  7  as  well  as  the 
“Werner  Grondahl”  signatures  appearing  on  the  other 
documents  I  have  here  before  me.  I  base  this  opinion,  it 
might  be  called,  on  the  distinct  similarity  of  certain  letters 
and  letter  combinations  that  appear.  These  letters  in 
particular  are  as  follows:  The  capital  “G”  in  that  its 
basic  comi)osition  is  constant  throughout  wherever  it  ap¬ 
pears  on  either  or  any  of  the  documents ;  the  composition 
of  the  small  “r”  in  the  name  “Green”  or  in  “Grondahl” 
is  significant  to  me  in  that  it  bears  out  a  constant  type 
of  composition,  I  believe  that  would  be  better  termed  an 
individual  style  of  composition.  I  found  similarity  in  the 
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oomposition  in  the  “n”  that  appears  in  “Grondahl’’!  and 
in  “Werner’’  and  in  “Green”.  I  found  too  that  the  ‘fr”s 
that  appear  in  .the  name  “Werner”  and  the  “r”  I  that 
appears  in  the  name  “Green”  also  bear  the  same  basic 
constructional  similarity.  While  I  am  of  a  strong  feeing 
that  these  names  were  written  by  the  same  person,  ^t  is 
the  lack  of  sufficient  exemplar  material  in  comparable 
names,  that  is  to  say  that  I  don’t  have  the  name  “Wiliam 
Green”  appearing  anywhere  in  the  exemplar  material  to 
compare  against  that  “William  Green”  that  appear b  on 
Exhibit  7, 1  feel  that  because  of  the  basic  similarities  jthat 
do  appear,  if  I  were  afforded  the  opportunity  to  examine 
writings  by  the  person  who  wrote  “Werner  Grondahl” 
on  the  documents  other  than  Exhibit  7,  that  that  com|)osi- 
tion  of  that  person  in  writing  “William  Green”  would  bear 
out  my  strong  feelings  and  it’s  probable  that  I  avouM 
come  up  with  a  specific  opinion.  In  some  instances  the 
capital  <‘W”  in  the  name  “William”  and  “Werner”  bear 
similarity;  not  too  much  can  be  said  about  the  name 


“William”  against 


name  ‘ ‘Werner ’ ’  because 


letters  don’t  appear  in  opposites,  that  is,  the  letters  ;that 
apipear  in  “William”  don’t  appear  in  “Werner”'^  I 
believe  that’s  the  extent  that  I  can  go  insofar  as  the  jjom- 
parison  is  concerned.  | 
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I 

JURISDICTION  I 

I 

This  is  an  appeal  from  an  order  of  the  District  C^nrt 
granting  appellee’s  motion  for  summary  judgment  ( J.4-  9). 
Jurisdiction  below  arose  under  D.  C.  Code,  sections  11-305 
and  11-306 ;  28  U.  S.  Code,  section  1331 ;  section  10  of  the 
Administrative  Procedure  Act,  5  U.  S.  Code,  section  1009. 
Jurisdiction  of  this  Court  is  conferred  by  28  U.  S.  Code, 
section  1291,  I 


STATEMENT  OF  THE  CASE 

The  appellants  sued  below  to  enjoin  the  Attorney  Gen¬ 
eral  from  deporting  them  under  a  deportation  order  ( J.A 
2-5).  The  record  before  the  Immigration  and  Naturaliza¬ 
tion  Service  was  made  part  of  the  record  below  (J.A.  8) 
and  is  included  in  the  record  on  appeal. 

The  appellants  are  man  and  wife  and  both  are  aliens. 
Mr.  Grondahl  is  70  years  old  and  a  native  of  Finland.  He 
was  admitted  into  the  United  States  for  permanent  resi¬ 
dence  in  1904  and  has  since  continuously  resided  in  this 
country  (J.A.  2-3,  10-11).  Mrs.  Grondahl  is  65  years  old 
and  a  native  of  Sweden.  She  was  admitted  for  permanent 
residence  in  1919  and  has  resided  here  ever  since  (J.A.  2-3, 
11).  Mr.  Grondahl  is  a  veteran  of  World  War  I,  (J.A.  18). 
The  appellants  are  parents  of  a  native  born  son  who  is  a 
veteran  of  World  War  11  ( JiA.  3, 18,  25).  Both  apipellants 
are  in  poor  health.  Mr.  Grondahl  has  a  dislocated  vertebra 
(J.A  18).  Mrs.  Grondahl  suffers  from  arthritis,  osteo¬ 
myelitis,  high  blood  pressure  and  varicose  veins  (J.A.  23). 
The  appellants  were  ordered  deported  on  findings  by  a 
special  inquiry  officer  that  they  had  been  members  of  the 
Communist  Party  during  1937  and  1938.  They  were  there¬ 
fore  held  deportable  under  section  22  of  the  Internal 
Security  Act  of  1950,  amending  the  Immigration  Act  of 
October  16,  1918.^  The  order  of  the  special  inquiry  officer 
was  affirmed  on  December  15,  1953,  by  the  Board  of  Im¬ 
migration  Appeals  (J.A.  10-14). 

The  finding  that  appellants  had  been  members  of  the 
Communist  Party  was  based,  and  affirmed  by  the  Board 
of  Immigration  Appeals,  on  the  following  evidence: 

1  This  provision  for  deportation  of  aliens  for  past  Communist  Party  mem¬ 
bership  has  been  carried  forward  in  section  241(a)(6)(C)  of  the  Immigration 
and  Nationali^  Act,  8  Xr.S.C.  1251(a)(6)(C). 
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(1)  As  to  Mr.  GrondaHl:  | 

TT-r.  •  .  i 

(a)  William  W.  Kimple,  who  had  been  a  fonner  Djiem- 

ber  of  the  Communist  Party  as  a  policy  spy,  testified  jthat 
he  had  become  membership  director  of  the  Los  Angeles 
County  of  the  Communist  Party,  that  in  this  capacity,  he 
had  seen  a  Communist  Party  card  bearing  the  fiame 
William  Green,  and  that  on  one  occasion  Mr.  Grondahlihad 
been  pointed  out  to  him  as  the  person  to  whom  that  card 
referred  (J.A.  26, 28-30).  This  was  not  done  in  the  presence 
or  the  hearing  of  Grondahl  and  the  testimony  was  clearly 
inadmissible  hearsay.  i 

I 

(b)  According  to  the  Board  of  Immigration  Appeals 
a  handwriting  expert  testified  that  in  his  opinion  the  jsig- 
nature  of  “William  Oreen’’  on  a  blue  card  which  jwas 
represented  to  be  a  receipt  for  a  Communist  Party  niem- 
bership  book  (Exh.  A  7)^  was  written  by  Grondahl.  {$.A. 
12).  In  fact,  the  handwriting  expert  testified  that  he  could 
not  give  a  “specific  opinion’^  on  the  handwriting  but  cbuld 
only  state  that  he  had  a  “strong  feeling’’  that  the  si^a- 
ture  William  Green  was  that  of  Grondahl  (J.A.  30-3jl). 

Moreover,  this  card  did  not  on  its  face  indicate  thajt  it 
had  any  relationship  or  application  to  the  Commujnist 
Party,  and  no  testimony  was  given  as  to  the  source  of  this 
blue  card  or  how  it  came  into  the  possession  of  the  jlm- 
migration  Service.  > 

(c)  Kimple  also  testified  that  he  had  seen  Gronqlahl 

“several  times  around  the  Industrial  Section  headquarters 
of  the  Communist  Party”  (J.A.  26),  but  he  acknowledged 
on  cross-examination  that  Grondahl ’s  presence  there  idid 
not  indicate  that  he  was  a  member  of  the  Communist  Party 
(J.A.  28).  I 

—  ! 

2  The  following  notations  are  employed  for  references  to  those  portioiis  of 
the  record  that  are  not  reproduced  in  the  Joint  Appendix:  Tr.  A  is!  the 
transcript  of  the  deportation  hearing  of  Mr.  Grondahl;  Exh,  A  refeiis  to 
exhibits  introduced  at  that  hearing.  Tr.  B  refers  to  the  transcript  of[  the 
deportation  hearing  of  Mrs.  Grondahl  and  Exh.  B  to  exhibits  introducejd  at 
that  hearing.  j 
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(d)  There  was  also  introduced  into  evidence  Commu¬ 
nist  Party  membership  books  for  the  years  1937  and  1938 
in  the  name  of  William  Green  (Exhs.  A  5  &  6).  These 
books  were  in  no  way  connected  with  Mr.  Grondahl  and  like 
Exh.  A  7,  there  was  no  testimony  that  these  books  came 
from  Communist  Party  records,  or  what  their  source  was, 
or  how  they  had  come  into  the  possession  of  the  Immi^a- 
tion  Service. 

There  was  no  testimony  that  ]Mr.  Grondahl  had  ever 
applied  for  membership  in  the  Communist  Part,  had  ever 
attended  a  meeting  of  the  Communist  Party,  had  ever 
paid  dues  to  the  Communist  Party,  or  had  ever  partici¬ 
pated  in  any  way  in  any  activities  connected  with  the 
Communist  Party. 

(2)  As  to  Mrs.  Grondahl: 

(a)  Kimple  testified  that  he  saw  Mrs.  Grondahl  on  one 
occasion  only  in  1938.  On  this  occasion  he  accompanied  a 
dues  collector  of  the  Communist  Party  to  Mrs.  GrondahPs 
home  and  saw  Mrs.  Grondahl  produce  a  Communist  Party 
membership  book  in  which  dues  stamps  were  then  placed 
(Tr.  B  46). 

(b)  The  government’s  handwriting  expert  testified  that 
the  signature  on  what  was  represented  to  be  a  receipt  for 
a  Communist  Party  membership  book  (Exh.  B  3)  was  that 
of  Mrs.  Grondahl.  However,  this  card  did  not  on  its  face 
indicate  that  it  had  any  relationship  or  application  to  the 
Communist  Party,  and  no  testimony  was  given  as  to  the 
source  of  this  blue  card  or  how  it  had  come  into  the  pos¬ 
session  of  the  Immigration  Service.  The  same  hand¬ 
writing  expert  testified  that  the  other  entries  on  this  blue 
card  were  not  those  of  Mrs.  Grondahl.  Thus,  there  is  no 
evidence  as  to  the  circumstances  under  which  Mrs.  Gron¬ 
dahl  affixed  her  signature  to  the  card.  There  is  no  evi¬ 
dence  that  Mrs.  Grondahl  was  aware  that  the  card  had 
any  relationship  to  the  Communist  Party  or  that  she 
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0  I 

i 

I 

I 

knew  that  signing  the  card  made  her  a  member  ojf  the 
Communist  Party.  The  card  itself  does  not  bear  the  .name 
Communist  Party  anywhere.  There  was  no  evidenc^  that 
the  other  blanks  on  the  card  were  filled  out  in  her  presence 
or  that  she  knew  the  significance  of  the  card.  | 

(c)  There  was  also  introduced  into  evidence  a  |Com- 
munist  Party  membership  book  with  Mrs.  GrondahPs  name 
(Exh.  B  4).  But  admittedly,  there  was  nothing  i^  her 
handwriting  in  the  book.  The  book  was  not  identifi^  as 
having  come  from  Communist  Party  records,  and  ii^  fact 
there  was  no  evidence  as  to  its  source.  It  was  offered  and 
received  in  evidence  without  any  testimony  as  to  its  source 
or  how  it  had  come  into  the  possession  of  the  Immigration 
Service.  j 

I 

Aside  from  the  above,  there  was  no  testimony  thatlMrs. 
Grondahl  had  ever  applied  for  membership  in  the  Com¬ 
munist  Party,  had  ever  attended  a  meeting  of  the  pom- 
munist  Party,  had  ever  paid  dues  to  the  Communist  Party, 
or  had  ever  participated  in  any  way  in  any  activities!  con¬ 
nected  with  the  Communist  Party.  | 

In  both  cases,  the  Board  of  Immigration  Appeals  placed 
reliance  for  its  findings  upon  the  refusal  of  the  appellants 
to  testify  at  their  deportation  hearings  (J.A.  15).  These 
refusals  were  specifically  based  upon  the  appellants’  priv¬ 
ilege  against  self-incrimination  under  the  Fifth  Aifiend- 
ment  (Tr.  A  1,  Tr.  B  4,  15-19),  although  no  mention!  was 
made  of  this  factor  by  the  Board  of  Immigration  Appoals.^ 

Subsequent  to  the  affirmance  by  the  Board  of  Immigra¬ 
tion  Appeals  of  the  deportation  orders  against  the  appel¬ 
lants,  they  filed  motions  to  reopen  the  proceedings  in  opder 
to  apply  for  suspension  of  deportation  in  accordance  with 
the  provisions  of  section  244  of  the  Immigration  and|Na- 

■■  I 

3  The  special  inquiry  officer  noted  that  the  refusals  to  testify  were  Ibased 
upon  the  Fifth  Amendment  privilege,  and  did  not,  in  his  findings,  plac4  any 
reliance  upon  these  refusals.  | 


I 
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tionality  Act,  8  U.S.  Code,  section  1254.  In  these  motions 
which  were  supported  in  each  case  by  an  affidavit,  the  ap¬ 
pellants  set  forth  facts  showing  that  they  met  all  the  stat¬ 
utory  requirements  for  suspension  of  deportation  includ¬ 
ing  good  moral  character  and  exceptional  hardships  to 
themselves  and  to  their  American-bom  veteran  son  (J.A. 
15-23).  In  addition,  at  the  original  deportation  hearing, 
each  of  the  appellants  filed  affidavits  by  citizens  attesting 
to  their  good  moral  character.  These  motions  were  de¬ 
nied  by  the  Board  of  Immigration  Appeals  without  a  hear¬ 
ing  on  the  grounds  that  the  appellants  had  declined  to 
testify  at  the  original  hearing  and  on  the  basis  of  the 
findings  previously  made  of  past  membership  in  the  Com¬ 
munist  Party  during  the  years  1937  and  1938.  (J.A.  24- 
25). 

STATUTES  INVOLVED 

1.  Section  22  of  the  Internal  Security  Act  of  1950,  64 
Stat.  1006,  amended  the  Immigration  Act  of  October  16, 
1918,  to  provide  that  section  1  thereof  read  in  part  as 
follows : 

^‘That  any  alien  who  is  a  member  of  any  one  of  the 
following  classes  shall  be  excluded  from  admission 
into  the  United  States: 

•  «  *  •  « 

(2)  Aliens  who,  at  any  time,  shall  be  or  shall  have 
been  members  of  any  of  the  following  classes: 

•  «  •  •  * 

(c)  Aliens  who  are  members  of  or  affiliated  with 
(i)  the  Communist  Party  of  the  United 
States  . . . 

2.  The  same  Section  22  amended  the  1918  Act  to  pro¬ 
vide  that  section  4(a)  thereof  read  in  part  as  follows: 

“Any  alien  who  was  at  the  time  of  entering  the 
United  States,  or  has  been  at  any  time  thereafter, 
...  a  member  of  any  one  of  the  classes  of  aliens  enu¬ 
merated  in  Section  1(2)  of  this  Act,  shall  upon  the 


warrant  of  the  Attorney  General,  be  taken  intjD  cus¬ 
tody  and  deported  in  the  manner  provided  in  tl^e  Im¬ 
migration  Act  of  February  5,  1917.  The  pro'^sions 
of  this  section  shall  be  applicable  to  the  clas$es  of 
aliens  mentioned  in  this  Act,  irrespective  of  the  time 
of  their  entry  into  the  United  States.” 

i 

I 

3.  Section  22  of  the  Internal  Security  Act  was  ckrried 
forward  by  section  241(a)(6)(c)  of  the  Immigration  and 
Nationality  Act  of  1952,  8  U.S.C.  1251(a)  (6)  (c)j  pro¬ 
viding  in  part:  | 

“Any  alien  in  the  United  States  .  .  .  shall  up(j)n  the 
order  of  the  Attorney  General,  be  deported  who  .  .  . 
is  or  at  any  time  has  been,  after  entry  a  member  of 
the  following  classes  of  aliens:  .  .  .  Aliens  wl^o  are 
members  of  .  .  .  the  Communist  Party  of  the  United 
States.”  j 

I 

I 

STATEMENT  OF  POINTS  I 

i 

The  court  below  erred  in  granting  appellee’s  motion  for 
summary  judgment.  I 

I 

i 

SUMMARY  OF  ARGUMENT  | 

I.  I 

i 

The  administrative  finding  of  past  Communist  Party 
membership  is  not  adequately  supported  by  the  evidence. 
A  deportation  order  must  be  based  upon  reasonable,  sub¬ 
stantial  and  probative  evidence.  The  Supreme  Court  has 
held  that  nominal  party  membership  or  membership  not 
accompanied  by  an  awareness  that  the  organization  op¬ 
erates  as  a  distinct  political  organization,  is  not  (Report- 
able  membership.  It  follows  that  the  Service  must! prove 
not  only  that  the  alien  belonged  to  the  Communist  Party, 
hut  that  he  engaged  in  activities  as  a  member  which  took 
his  membership  out  of  the  nominal  class.  The  evidence 
in  respect  to  each  of  the  appellants  did  not  satisfiy-  this 
burden.  I 
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II 

In  making  its  findings  that  the  aliens  were  past  mem¬ 
bers  of  the  Communist  Party  the  Service  relied  in  part 
upon  the  alien’s  refusal  to  testify  at  their  deportation  hear¬ 
ing.  But  the  appellants’  refusal  to  testify  was  based 
upon  a  valid  claim  of  their  Fifth  Amendment  privilege. 
It  is  clear  under  the  authorities  that  it  is  arbitrary  for  any 
government  agency  to  draw  an  inference  from  a  claim  of 
the  Fifth  Amendment  privilege. 

In  addition,  the  special  inquiry  ofiScer  and  the  Board 
of  Immigration  Appeals  decided  the  case  on  an  incorrect 
theory.  Since  their  decisions  preceded  the  Supreme  Court’s 
limitations  on  deportable  membership  they  never  con¬ 
sidered  whether  appellants  had  been  only  nominal,  and 
hence  non-deportable,  members. 

Accordingly,  at  a  minimum  the  .judgment  below  must  be 
reversed  so  that  the  case  may  be  remitted  for  administra¬ 
tive  redetermination  by  application  of  correct  legal  stand¬ 
ards. 

m 

A  refusal  to  reopen  a  deportation  case  to  permit  ap¬ 
plication  for  and  consideration  of  suspension  of  depor¬ 
tation  is  reviewable  for  abuse  of  discretion.  Such  an  abuse 
appears  here. 

The  Attorney  General,  in  exercising  his  discretion  must 
make  a  reasonable  judgment  on  factors  relevant  to  whether 
the  aliens’  presence  in  the  United  States  is  hurtful.  He 
should,  in  order  to  carry  out  the  function  of  the  suspension 
statute,  consider  the  humanitarian  aspects  of  the  case,  in¬ 
cluding  the  impact  of  the  deportation  on  the  alien  and  his 
family. 

The  record  establishes  that  appellants’  characters  are 
excellent.  There  is  no  claim  that  they  ever  did  anything 
injurious  to  the  United  States.  They  are  respectively 


70  and  65  years  of  age  and  have  lived  in  the  United  States 
respectively  for  more  than  50  and  almost  40  years.  They 
are  both  in  poor  health.  Their  deportation  would  l^e  an 
act  of  cruelty.  At  the  most  the  evidence  shows  that  jthey 
were  inactive  members  of  the  Communist  Party  fjor  a 
brief  period  of  about  18  years  ago,  before  the  cold  j  war 
and  the  current  drive  against  Communism,  and  before 
Party  membership  was  cause  for  deportation.  No  rational 
ground  appears  for  denying  suspension.  I 

The  factors  relied  on  hy  the  Board  of  Immigration!  Ap¬ 
peals  to  refuse  consideration  of  suspension  were  two-jfold. 
The  first  was  the  finding  by  the  Board  that  the  appellants 
had  been  members  of  the  Communist  Party  in  1937 1  and 
1938.  But  the  statute  permits  suspension  for  person^  de¬ 
portable  for  past  Communist  Party  membership  and!  the 
fact  of  deportability  cannot  justify  a  refusal  to  inquire 
whether  all  the  circumstances,  including  those  surrounding 
the  cause  of  deportation,  warrants  suspension.  The  second 
ground  was  the  appellants’  refusal  to  testify  at  their  de¬ 
portation  hearings.  But  surely  it  is  not  a  proper  exercise 
of  discretion  for  the  Board  to  retaliate  against  thej  ap¬ 
pellants  because  they  took  the  position  that  the  IrVimi- 
gration  Service  would  have  to  prove  their  case  agfjiinst 
them  without  their  assistance.  Moreover,  in  refusing  to 
testify  the  appellants  relied  upon  a  valid  claim  of  tiheir 
Fifth  Amendment  privilege.  For  the  Board  to  penalize 
them  by  holding  them  ineligible  for  consideration  of  |sus- 
pension  because  of  their  reliance  on  the  privilege  is  clejarly 
arbitrary.  j 
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ARGUMENT 

L  The  Evidence  Does  Not  Support  the  Administrative 
Findings  on  Which  Deportation  Was  Ordered 

A.  THE  BURDEN  OF  PROOF  ON  THE  GOVERNMENT. 

(1)  The  Meaning  of  the  Term  Membership 

In  order  to  sustain  the  order  of  deportation  it  was  neces¬ 
sary  that  the  Immigration  Service  prove  that  the  appel¬ 
lants  had  been  members  of  the  Communist  Party.  To 
meet  this  burden  it  was  necessary  to  prove  that  the  appel¬ 
lants  had  met  the  formalized  requirements  for  member¬ 
ship,  i.e.,  had  applied  for  membership,  paid  dues,  attended 
meetings,  etc.  Fislier  v.  United  States j  231  F.  2d  99; 
United  States  v.  Reimer,  79  F.  2d  315;  United  States  v. 
Remimgton,  191  F.  2d  246,  cert.  den.  343  U.S.  907.  Proof 
of  any  relationship  with  the  Communist  Party  that 
amounted  to  less  than  membership  would  not  satisfy  the 
requirements  of  the  statute  and  would  require  setting  aside 
the  order  of  deportation.  United  States  v.  Reimer,  supra. 

Moreover,  the  particular  statute  here  applicable  requires 
that  the  government  prove  that  the  membership  was  more 
than  nominal.  The  constitutionality  of  the  statute  was 
sustained  by  the  Supreme  Court  in  GcUvan  v.  Press,  347 
U.S.  522.  But  in  so  doing  the  Court  gave  the  term 
‘‘member”  as  employed  in  the  statute  a  restricted  in¬ 
terpretation.  The  Court  held  that  an  alien  may  be  a 
“member”  of  the  Communist  Party  and  thus  fall  within 
the  provisions  of  the  statute  without  any  showing  of 
knowdedge  that  the  Communist  Party  advocated  violent 
revolution.  The  Court  added,  however,  that  the  member¬ 
ship  must  be  something  more  than  “nominal”  and  must 
be  with  knowledge  that  the  organization  joined  was  a 
“distinct  and  active  political  organization”.  In  Galvan, 
the  Court  stated  (at  527-528)  that,  as  the  legislative  history 
showed,  the  deportation  provision  did  not  apply  to 
“aliens  who,  accidentally,  artificially  or  unconsciously  in 
appearance  only,  are  found  to  be  members  of  or  affiliated 
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with  an  organization  of  whose  platform  and  purposes!  they 
have  no  real  knowledge”.  It  stated  {ibid)  that  meihber- 
ship  may  be  “so  nominal  as  to  keep  an  alien  out  o^  the 
deportable  class.”  It  summed  up  by  saying  (at  528)  ;1  “It 
is  enough  that  the  alien  joined  the  Party,  aware  that  he 
was  joining  an  organization  known  as  the  Commjmist 
Party  which  operates  as  a  distinct  and  active  political 
organization,  and  that  he  did  so  of  his  own  free  wilL”  ; 


(2)  Tha  Standard  of  Proof 


Section  242(b)(4)  of  the  Immigration  and  Nationality 
Act,  8  U.S.  Code  sec.  1252(b)(4)  provides  that  “no  deci¬ 
sion  of  deportability  shall  be  valid  unless  it  is  based  ijipon 
reasonable,  substantial  and  probative  evidence.”  Thisj  sec¬ 
tion  is  new  in  deportation  statutes  and  was  incorporated 
for  the  first  time  in  the  Immigration  and  Nationality!  Act 
of  1952.  Previous  versions  of  the  deportation  act  had  no 
similar  provision.  Earlier  prints  of  the  Act  provided  bnly 
that  “no  decision  shall  be  valid  unless  it  is  based  upon  pro¬ 
bative  evidence.”  S.  3455,  81st  Cong.  2d  Sess. ;  H.B.  ^379, 
82d  Cong.  1st  Sess.;  H.R.  2816,  82d  Cong.  1st  Sess.|;  S. 
716,  82d  Cong.  1st  Sess.  The  language  “substantial  j and 
reasonable”  evidence  was  inserted  in  this  section  after 
joint  hearings  by  the  Senate  and  House  Committee  in  which 
many  witnesses  indicated  the  need  to  make  the  Immi^a- 
tion  Service  conform  with  the  normal  standards  of  admin¬ 
istrative  agencies  and  to  give  the  same  scope  of  judicial 
review  over  decisions  of  the  Immigration  Service  that!  are 
applicable  in  the  case  of  other  administrative  agen<jjies. 
See  Joint  Hearings  before  the  Subcommittee  of  the  Com¬ 
mittees  on  the  Judiciary  on  Bills  to  Revise  Laws  Related  to 
Immigration,  Naturalization  and  Nationality.  82nd  Cong. 
1st  Sess.  348,  418-22,  577,  590,  691,  699.  In  Marcello  v. 
Bonds,  349  U.S.  302,  308  the  Supreme  Court  specifically 
noted  that  this  provision  of  the  Immigation  and  Nationality 
Act  was  modelled  after  the  Administrative  Procedure  Act 
and  was  to  be  given  the  same  effect  as  that  Act.  | 
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The  phrase  ‘‘substantial  evidence”  has  been  defined  as 
“more  than  a  mere  scintilla.  It  means  such  relevant  evi¬ 
dence  as  a  reasonable  mind  might  accept  as  adequate  to 
support  a  conclusion.”  Consolidated  Edison  Co.  v.  National 
L.R.  Bd.,  305  U.S.  197,  229.  It  “must  do  more  than  create 
a  suspicion  of  the  existence  of  the  fact  to  be  established.” 
National  Labor  Rel.  Bd.  v.  Columbian  E.  d  S.  Co.,  306  U.S. 
292,  300. 

The  significance  to  be  attached  to  the  Congressional  de¬ 
cision  to  insert  for  the  first  time  in  deportation  statutes 
the  nature  of  the  standard  of  proof  to  support  deportation 
orders,  and  the  burden  this  places  upon  reviewing  courts 
is  illustrated  by  the  following  comments  of  the  Supreme 
Court  with  respect  to  a  similar  Congressional  determi¬ 
nation  vis-a-vis  the  National  Labor  Relations  Board: 

“It  is  fair  to  say  that  in  all  this  Congress  expressed 
a  mood.  And  it  expressed  its  mood  not  merely  by 
oratory  but  by  legislation.  As  legislation  that  mood 
must  be  respected,  even  though  it  can  only  serve  as 
a  standard  for  judgment  and  not  as  a  body  of  rigid 
rules  assuring  sameness  of  application.  Enforce¬ 
ment  of  such  broad  standards  implies  subtlety  of 
mind  and  solidity  of  judgment.  But  it  is  not  for 
us  to  question  that  Confess  may  assume  such  qual¬ 
ities  in  the  federal  judiciary  .  .  .  Congress  has  left  no 
room  for  doubt  as  to  the  kind  of  scrutiny  which  a 
court  of  appeals  must  give  the  record  before  the 
Board  to  satisfy  itself  that  the  Board’s  order  rests 
on  adequate  proof.” 

Universal  Camera  v.  National  L.R.  Board,  340  U.S. 

474,  487. 

B.  THE  EVIDENCE  DOES  NOT  MEET  THE  REQUISITE 

STANDARD. 

It  is  clear  that  the  evidence  in  the  record  before  the 
Immigration  Service  did  not  satisfy  the  standard  of  proof 
imposed  upon  the  Immigration  Service  by  the  statute,  and 
in  the  light  of  the  restricted  interpretation  given  the  term 
“member”  in  Galvan,  as  to  either  of  the  appellants,  but 
particularly  with  regard  to  Mr.  Grondahl. 
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So  far  as  Mr.  Grondahl  is  concerned,  the  sole  evidence 
g^nst  _him  was  the  inadmissihle  liearsay  jfcesHfi^ii^r  of 
Kimple  that  Grondahl  had  been  pointed  out  to  him  as~a 
^mber.  of  the  Commumst  Party  plus  the”* ‘strong  feel- 
ings”  of  a  handwriting  expert  that  Mr.  Grondahl  had 
signed  a  card  w’hich  was  alleged  to  be  a  receipt  for  a 
Communist  Party  membership  book.  This  card,  however, 
did  not  indicate  on  its  face  that  it  had  any  relationship 
or  application  to  the  Communist  Party,  it  was  in  no  way 
connected  with  Mr.  Grondahl  and  there  was  no  testin^ony 
as  to  its  source  or  how  it  came  into  the  possession  of  I  the 
Immigration  Service.  The  only  other  items  of  evidence 
was  the  testimony  of  Kimple  that  he  had  seen  Grondahl 
“several  times  around  the  industrial  section  headquarters 
of  the  Communist  Party  but  Kimple  acknowledged  that 
GrondahPs  presence  there  was  in  no  way  probative  of  j  his 
membership  in  the  Communist  Party.  Finally  there  ^as 
also  introduced  into  evidence  Communist  Party  mem^>er- 
ship  books  for  the  years  1937  and  1938  in  the  name!  of 
William  Green,  but  these  books  were  in  no  way  connected 
with  Mr.  Grondahl  nor  were  they  identified  as  to  source, 
nor  was  any  explanation  given  as  to  how  they  had  cqme 
into  the  possession  of  the  Immigration  Service.  | 


The  sum  total  of  all  this  “evidence’’  clearly  does  jnot 
satisfy  the  standard  of  proof  imposed  upon  the  Immigra¬ 
tion  Service.  The  documents  were  not  in  any  way  Con¬ 
nected  with  Mr.  Grondahl  even  though  the  government’s 
handwriting  expert  had  “strong  feelings”  as  to  the  signa¬ 
ture  on  one  of  them.  Grondahl ’s  presence  at  Communist 
Party  headquarters,  was  according  to  the  testimony  of  ithe 
government’s  own  witness  “probative”  of  nothing.  I  All 
that  remains  is  the  inadmissible  hearsay  testimony  that 
Grondahl  was  in  fact  William  Green.  Accordingly,  the 
deportation  order  against  Grondahl  must  be  set  aside  since 
it  is  not  based  upon  “reasonable,  substantial  and  probative 
evidence.”  I 
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The  government  below  attempted  to  excuse  the  lack  of 
reasonable,  substantial  or  probative  evidence  to  support 
the  finding  by  arguing  that  the  formal  rules  of  evidence 
have  been  relaxed  in  administrative  practice.  However, 
relaxing  of  rules  does  not  make  hearsay  evidence  “sub¬ 
stantial  or  probative”,  .  since  ‘ substantial’  evidence 
includes  more  than  ‘uncorroborated  hearsay’  and  ‘more 
than  a  mere  scintilla’;  the  findings  to  be  valid,  cannot  be 
based  upon  hearsay  alone,  nor  upon  hearsay  corroborated 
by  a  mere  scintilla’  Willapoint  Oysters  v.  Ewing,  174 
F.  2d  676,  691.  See  also  National  Labor  Relations  Board 
V.  Remington  Rand,  84  F.  2d  862,  cert,  den.,  304  U.S.  576; 
National  Labor  Relations  Board  v.  Amalgamated  Meat 
Cutters,  202  F.  2d  671. 

The  evidence  in  the  case  of  Mrs.  Grondahl,  although 
somewhat  stronger  than  that  in  the  case  of  her  husband 
was  still  not  sufficient  to  satisfy  the  requisite  standard  of 
proof.  There  were  two  items  of  evidence  against  Mrs. 
Grondahl:  (1)  Kimple’s  testimony  of  a  visit  to  her  house 
in  1938  on  which  occasion  he  saw  Mrs.  Grondahl  produce 
a  Communist  Party  membership  book  in  which  dues  stamps 
were  then  placed,  and  (2)  the  testimony  of  the  handwriting 
expert  that  the  signature  on  what  was  represented  to  be  a 
receipt  for  a  Communist  Party  membership  book  was  that 
of  Mrs.  Grondahl. 

But  there  was  no  evidence  as  to  where  the  card  had  come 
from,  or  as  to  the  circumstances  under  which  Mrs.  Grondahl 
affixed  her  signature  to  the  card.  There  was  no  evi¬ 
dence  that  she  was  aware  that  the  card  had  any  relation¬ 
ship  to  the  Communist  Party  or  that  she  knew  that  sign¬ 
ing  the  card  made  her  a  member  of  the  Communist  Party. 
The  card  itself  does  not  bear  the  name  Communist  Party 
anywhere.  There  is  no  evidence  that  the  other  blanks  on 
the  card  were  filled  out  in  her  presence  or  that  she  knew 
the  significance  of  the  card  if  indeed  it  did  have  the  signi¬ 
ficance  attached  to  it  by  the  government. 


I 
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As  a  result  of  the  blank  state  of  the  record,  the  follow¬ 
ing  questions  remain  unanswered.  Did  Mrs.  Gron<Jahl 
know  that  this  card  related  to  the  Communist  Party?  Did 
she  intend,  by  signing  it,  to  become  a  member  of  the  Com¬ 
munist  Party?  Were  the  other  blanks  on  the  card  filled  jout 
in  her  presence  or  after  or  before  she  signed  it?  Did  jshe 
turn  the  card  over  to  a  Communist  Party  official  or  !did 
she  retain  it  in  her  possession  in  order  to  give  the  matter 
more  thought?  Cf.  United  States  v.  Reimer,  supra,  bid 
the  Immigration  Service  obtain  the  card  from  Communist 
Party  records,  or  did  it  find  it  on  the  street  or  among  ivjirs. 
GrondahPs  papers?  In  the  absence  of  any  evidence  on  tl^ese 
matters,  the  card  itself  did  not  prove  that  Mrs.  Grondjahl 
had  ever  joined  the  Communist  Party.  Still  less  di4  it 
prove  that  she  joined  it  “aware  that  [s]he  was  joining 
an  organization  known  as  the  Communist  Party  which  op¬ 
erates  as  a  distinct  and  active  political  organization”,  i  If 
Mrs.  Grondahl  did  join  the  Communist  Party,  for  all  that 
appears  she  was  totally  inactive  in  it  and  was  never  mpre 
than  a  “nominal  member”.  ! 

Thus,  as  against  Mrs.  Grondahl,  the  only  possibly  pro¬ 
bative  evidence  in  the  record  is  the  single  item  of  Kimpl,e’s 
testimony  that  in  1938,  he  saw  a  dues  stamp  placed  iik  a 
Communist  Party  book  in  Mrs.  GrondahPs  home.  Kimple 
did  not  see  the  book  itself  so  he  could  not  testify  that}  it 
was  Mrs.  GrondahPs  book  (Tr.  B  46).  He  testified  qri- 
ginally  that  it  was  a  blue  book,  but  later  changed  his  testi¬ 
mony,  to  state  that  it  was  a  green  book  (Tr.  B  47).  Leav¬ 
ing  aside  the  question  of  the  unreliability  of  testimony 
concerning  events  which  were  at  the  time  of  the  testimony, 
fourteen  years  old.  United  States  v.  Chuse,  135  F.  Supp. 
230;  United  States  v.  Bridges,  133  F.  Supp.  638,  641,  tMs 
item  of  evidence  is  no  more  than  a  “scintilla”  and  dbes 
no  more  than  “create  a  suspicion  of  the  existence  of  tihe 
fact  to  be  established.”  National  Labor  Rel.  Bd.  v.  Colufn- 
hia  E.  d  S.  Co.,  supra.  In  any  event,  it  does  not  satisfy 
the  burden  of  proof  on  the  government  to  establish  tl]iat 


I 


16 


Mrs.  Grondahl  was  more  than  a  ‘‘nominal’^  member,  in 
accordance  with  the  test  laid  down  in  Galvcm. 

IL  The  Findings  Rest  on  Improper  Bases 

(a)  In  making  its  findings  that  the  appellants  had  been 
past  members  of  the  Communist  Party,  the  Board  of  Im¬ 
migration  Appeals  relied  upon  the  appellants’  refusal  to 
testify  at  their  deportation  hearings.  ( J.A.  25).  Previous 
court  decisions  have  held  that  it  is  permissible  to  draw 
inferences  from  silence  in  deportation  cases,  but  these 
same  decisions  considered  that  the  scope  of  judicial  re¬ 
view  was  limited  as  in  a  habeas  corpus  proceeding  to  a 
determination  as  to  whether  or  not  the  hearing  was  fair. 
United  States  ex  rel  Bilokumsky  v.  Tod^  263  XJ.S.  149; 
United  States  ex  rel  Vajtcmer  v.  Comm,  of  Immigration,  273 

U. S.  103.  These  decisions,  accordingly,  did  not  review  the 
deportation  order  before  them  from  the  point  of  view  of 
determining  whether  or  not  there  was  reasonable,  sub¬ 
stantial  and  probative  evidence  to  support  the  order. 

Whatever  the  rule  may  once  have  been  concerning  the 
permissibility  of  an  inference  from  silence  in  a  limited 
review  in  a  habeaus  corpus  proceeding,  it  cannot  now  be 
said,  under  the  stringent  standard  of  review  imposed  by 
the  statute  applicable  here,  that  the  silence  of  the  appel¬ 
lants  is  an  item  of  reasonable,  substantial  and  probative 
evidence.  The  alien  in  United  States  v.  Holton,  222  F.  2d 
840,  which  applied  this  new  standard  of  review,  did  not 
testify  at  his  deportation  hearing,  but  the  appellate  court 
nevertheless  did  not  consider  that  this  failure  to  testify 
supplied  any  gap  in  the  proof.  And  it  is  inconceivable 
that  the  mere  silence  of  an  individual  in  any  administra¬ 
tive  proceeding  can  be  given  weight  as  constituting  rea¬ 
sonable,  substantial  and  probative  evidence.  Cf.  Budder 

V.  United  States,  96  App.  D.C.  329,  226  F.  2d  51,  where  this 
Court  held  that  the  refusal  to  deny  that  one  was  a  member 
of  an  organization  on  the  Attorney  General’s  list  was  not 
proof  of  membership. 
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Moreover,  in  refusing  to  testify,  the  appellants  sj^eci- 
fically  based  their  refusals  on  their  privilege  against  ^elf- 
incrimination  under  the  Fifth  Amendment.  (Tr.  A  1,  !Tr. 
B  4,  15-19).  The  questions  which  were  put  to  the  apipel- 
lants  were  without  doubt  incriminating  on  their  face,  J^lau 
V.  United  States,  340  U.S.  159;  and  in  the  setting  of  |  the 
hearing,  Emspak  v.  United  States,  349  U.S.  190.  The  ]pre- 
siding  officer,  moreover,  recognized  the  appellants’  clainji  of 
privilege.  (Tr.  A  2,  Tr.  B  4).  The  privilege,  when  properly 
claimed,  as  it  was  here,  is  available  in  deportation  proceed¬ 
ings.  Schoeps  V.  Carmichael,  177  F.  2d  391,  400;  United 
States  ex  rel.  Vajtauer  v.  Comm,  of  Immigration,  5wpjr<2.* 
And  no  inference  may  be  drawn  from  a  claim  of  privilege. 
Slochower  v.  Board  of  Higher  Education,  350  U.S.  5^1;'’ 
Spector  V.  United  States,  193  F.  2d  1002, 1006;  United  States 
ex  rel  Belfrage  v.  Shaughnessy,  212  F.  2d  128, 130;  Griswpld, 
The  Fifth  Amendment  Today,  Harvard  University  Pr^ss, 
Cambridge,  1955.  And  indeed,  for  a  government  ageiicy 
to  take  action  against  an  individual  because  of  jhis 
reliance  on  his  Fifth  Amendment  privilege  is  arbitrary  ^nd 
a  denial  of  due  process  of  law,  Slochower  v.  Board  of  Higher 
Education,  supra.  \ 

(b)  Moreover,  the  special  inquiry  officer  and  the  Bohrd 
of  Immigration  Appeals  considered  the  evidence  on  an  i  in¬ 
correct  theory.  Their  decisions  preceded  Galvan  v.  Prhss, 
and  therefore  they  were  unaware  of  the  limitations  plalced 
by  that  case  on  deportable  membership.  They  never  Con¬ 
sidered  whether  appellants  were  only  nominal  members,ibe- 
cause  they  did  not  know  that  nominal  members  were  hot 
deportable.  j 

Since  the  Board  erroneously  based  its  findings  on  ^he 
appellants’  pleading  of  their  Fifth  Amendment  privilege, 
and  since  it  failed  to  consider  the  correct  legal  standard 
of  nominal  membership,  its  order  must  be  set  aside.  For 
if  an  administrative  order  was  based  by  the  agency  I  on 
an  unsound  legal  premise,  it  cannot  be  sustained  eveu  if 
it  might  have  been  rested  on  valid  premises.  In  such  a 


case,  the  order  must  be  remanded  for  administrative  re¬ 
determination.  See  N.L.R.B.  v.  Virginia  Electric  cmd 
Power  Co.,  314  U.S.  469;  S.E.C.  v.  Chenery  Corp.,  318 
U.S.  80;  Federal  Power  Commission  v.  Idaho  Power  Co., 
344  U.S.  17,  20;  Democrat  Printing  Co.  v.  F.C.C.,  91  App. 
D.C.  72,  202  F.  2d  298;  Mississippi  River  Fuel  Corp.  v. 
F.C.C.,  82  App.  D.C.  208, 163  F.  2d  433,  449. 

nL  The  Refixsals  to  Entertain  the  Applications  for  Sus¬ 
pension  of  Deportation  Was  an  Abuse  of  Discretion 

Even  if  the  Court  finds  that  the  deportation  orders  were 
adequately  supported  by  evidence,  and  that  the  Board  of 
Immisrration  Appeals  did  not  err  in  its  findings,  the  judg¬ 
ment  below  must  nevertheless  be  reversed  because  the  re¬ 
fusal  of  the  Board  of  Immigration  Appeals  to  entertain 
the  applications  for  suspension  of  deportation  was  an 
abuse  of  discretion. 

A  refusal  to  suspend  deportation  is  reviewable  for  abuse 
of  discretion.  Ca-ddeo  v.  McGranery,  92  App.  D.  C.  19,  202 
F.  2d  807 ;  Mastrapasqua  v.  Shaughnessy,  180  F.  2d  999, 
1002.  Cf.  Lim  Fong  v.  Broivnell,  94  App.  D.  C.  323,  215  F. 
2d  683;  United  States  ex  rel  Frangoulis  v.  Shaughnessy, 
210  F.  2d  572,  574.  A  refusal  to  reopen  a  deportation 
case  to  permit  application  for  and  consideration  of  suspen¬ 
sion  of  deportation  is  likewise  reviewable  for  abuse  of 
discretion.  Arakas  v.  Zimmerman,  200  F.  2d  322;  Kavadias 
v.  Cross,  82  F.  Supp,  716,  atf’d  177  F.  2d  497;  United 
States  ex  rel.  Adel  v.  Shaughnessy,  183  F.  2d  371.  Cf. 
United  States  v.  Reid,  110  F.  Supp.  200. 

In  the  Aratcas  case,  involving  an  application  to  reopen  a 
deportation  case  to  permit  application  for  suspension,  the 
Third  Circuit  stated  (at  324) : 

‘‘Under  the  law  the  Board  of  Immigration  Appeals, 
acting  for  the  Attorney  General,  had  the  duty  of 
exercising  its  discretion  and  deciding  whether  appel¬ 
lant’s  hearing  should  be  reopened  and  the  order  for 
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his  deportation  reconsidered.  We  find  that  iti  did 
this  and  that  its  decision  not  to  reopen  the  he4ring 
was  properly  based  upon  sufiicient  evidence.”  i 

l 

i 

The  abuse  of  discretion  in  the  present  case  seems  cjear. 
The  statutory  provisions  for  suspension  of  deportation 
represent  a  Congressional  recognition  of  the  harshness  of 
existing  deportation  provisions  and  the  need  to  ameliorate 
them  in  particular  cases.  The  power  of  deportation:  has 
been  justified  against  constitutional  objections  to|  its 
method  of  exercise  (such  as  retroactive  application)  on 
the  ground  that  it  does  not  inflict  punishment,  but  merely 
represents  the  expulsion  of  aliens  whose  presence  in!  the 
country  is  deemed  hurtful.  Bugajewitz  v.  Adnms,  228  IJ.S. 
585,  591.  It  follows  that  the  Attorney  General,  in  exer¬ 
cising  his  discretion  to  suspend  deportation,  must  majse  a 
reasonable  judgment  on  factors  relevant  to  whetherj  the 
alien’s  presence  is  hurtful.  He  should,  in  order  to  carry 
out  the  function  of  the  suspension  statute,  consider!  the 
humanitarian  aspects  of  the  case,  including  the  impact  of 
the  deportation  on  the  alien  and  his  family.  He  is  nol|  en¬ 
titled  to  refuse  to  suspend  deportation  in  order  to  pujnish 
the  alien.  | 

All  factors  here  point  to  the  propriety  and  necessity!  for 
suspension.  The  appellants  are  respectively  70  and  65 
years  of  age.  They  are  both  in  poor  health.  If  deported 
they  would  be  sent  to  separate  countries,  Mr.  GrondaHl  to 
Finland,  and  Mrs.  Grondahl  to  Sweden.  Mr.  Grondahlihas 
lived  in  the  United  States  for  over  50  years,  Mrs.  Gl'on- 
dahl  for  about  40.  Their  roots  are  here,  and  they  I  are 
obviously  more  a  product  of  our  society  than  of  the  coun¬ 
tries  of  their  birth.  The  undisputed  record  establishes  that 
their  characters  are  excellent.  They  are  not  shown  to 
have  ever  done  anything  injurious  to  the  United  States. 
Even  if  it  is  found  that  they  were  past  “members”  of |  the 
Communist  Party,  there  was  no  statute  for  the  deporta¬ 
tion  of  Communist  Party  members,  during  this  period  of 
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membership.  They  have  been  ordered  deported  under  a 
statute  enacted  twelve  years  after  the  deportable  offense. 

At  the  most,  the  evidence  shows  that  the  appellants  were 
for  a  brief  period  about  eighteen  years  ago,  inactive  mem¬ 
bers  of  the  Communist  Party.  There  is  no  room  for  sup¬ 
position  that  they  w’ere  revolutionaries  or  even  genuine 
political  radicals.  They  were  “members’’  at  the  time  of 
the  depression  and  the  New  Deal,  when  radicalism  and 
association  with  radicals  were  not  considered  the  heinous 
things  they  seem  to  have  currently  become,  and  when  there 
was  no  cold  war  and  no  great  drive  against  Communists 
and  Communism.  At  the  time  of  appellants’  “member¬ 
ship,”  the  Communists  Party  undoubtedly  carried  on  sub¬ 
stantial  legitimate  political  activity  in  California.  In  1940, 
the  highest  court  of  California  ruled  that  the  Communist 
Party  had  a  right  to  be  on  the  ballot  in  the  state.  Com¬ 
munist  Party  v.  Peelc,  20  Cal.  2d  536.  In  that  same  year, 
over  57,000  persons  voted  for  the  Communist  candidates 
in  the  1940  California  elections.^  In  1943,  the  Supreme 
Court  held  in  Schneiderman  v.  United  States,  320  U.  S.  118 
(argued  by  Wendell  Willkie),  that  the  leading  California 
Communist  could  retain  his  citizenship  as  a  person  who, 
notwithstanding  his  role  in  the  Communist  Party,  could 
be  “attached  to  the  principles  of  the  Constitution  of  the 
United  States  and  well  disposed  to  the  good  order  and 
happiness  of  the  United  States”  (see  at  121). 

The  refusal  to  permit  suspension  of  appellants’  de¬ 
portation  is  simply  a  cruel  and  punitive  action  which 
cannot  be  justified  on  any  rational  ground  or  in  terms  of 
any  genuine  interest  of  our  society.  This  appears  not  only 
from  the  facts,  but  from  the  reasons  assigned  for  the  re¬ 
fusal  by  the  Board  of  Immigration  Appeals  (J.A.  25). 

4  The  figur©  i©  obtained  from  p.  17  of  Brief  for  Petitioner  in  Galvan  v. 
Press,  No.  407,  Oct.  Term,  1953,  347  TJ.S.  522,  -which  documents  it  by  stating 
that  the  figure  is  on  file  at  the  Office  of  the  Registrar  of  Voters,  Los  Angeles, 
California. 
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These  were  (1)  “The  facts  of  record’’  and  (2)  the  ajjpel- 
lants’  refusal  to  testify  at  their  deportation  hearings-^ 

But  the  “facts  of  record”  establish  at  most  that  I  the 
appellants  were  inactive  members  of  the  Communist  Pirty 
in  1937  and  1938,  which  was  the  ground  for  the  deportation 
order.  Congress  expressly  provided  that  aliens  ordered 
deported  on  such  grounds  were  nevertheless  eligible  |  for 
suspension  if  they  showed  good  moral  character  for  |  the 
past  ten  years.  8  U.S.C.  §  1254.°  For  the  Board  to  hold, 
in  the  face  of  this  Congressional  declaration,  that  past 
membership  in  the  Conrnnumst  Party  going  back  eighieen 
years,  without  more,  is  a  bar  to  consideration  for  suspen¬ 
sion  is  clearly  arbitrary.  | 

The  second  ground  given  by  the  Board  for  its  refiisal 
to  consider  the  application  is  equally  arbitrary.  Sufely 
it  is  not  a  proper  exercise  of  discretion  for  the  Board  to 
retaliate  against  the  appellants  because  they  took  |the 
position  that  the  Immigration  Service  would  have  to  pijove 
their  case  against  them  without  their  assistance.  More¬ 
over,  in  refusing  to  testify,  the  appellants  relied  upofu  a 
valid  claim  of  their  Fifth  Amendment  privilege  against 
self-incrimination.  For  the  Board,  subsequently,  to  penajlize 
them  by  holding  them  ineligible  for  consideration!  of 
suspension  because  of  their  reliance  on  the  privilege  is 
clearly  arbitrary  and  a  denial  of  due  process  of  law. 

Slochower  v.  Board  of  Higher  Education,  supra.^  \ 
_  i 

5  Indeed,  under  the  applicable  statutes  they  are  even  eligible  for  citizenship 

despite  such  past  membership,  where  the  date  of  the  past  membership  is  inore 
than  ten  years  old.  8  U.S.C.  $  1424(c).  | 

6  Of  course,  if  this  Court  finds  that  the  evidence  to  support  the  order  of 
deportation  is  insufficient  as  to  Mr.  Grondahl,  but  sufficient  as  to  iMrs. 
Grondahl,  the  deportation  order  of  Mrs.  Grondahl  should  still  be  sent  bac^  to 
the  Immigration  Service  to  consider  her  application  for  suspension  of  depjorta- 
tion  in  view  of  the  changed  circumstances  that  her  husband  has  been  adjudi¬ 
cated  a  legally  resident  alien.  Cf.  United  States  v.  Seid,  110  F.  Supp.  200. 
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CONCLUSION 

The  judgment  below  should  be  reversed. 

Respectfully  submitted, 

David  Rein 
Joseph  Forer 
Foeer  &  Rein 
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voluntary  member  of  the  Communist  Party  of  the  United 
States  during  1937  and  1938.  Each  appellant  was  repre¬ 
sented  by  counsel  at  his  deportation  hearing,  and  each  re¬ 
fused  to  be  sworn  or  to  testify  in  the  face  of  Government 
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deportation,  both  motions  being  denied. 
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1.  Does  the  evidence  support  the  findings  that  both  ap¬ 
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BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE  | 

The  appellants,  Werner  Sigfrid  Grondahl  and  $mma 
Eleonora  Grondahl,  are  husband  and  wife  (J.A.  l|,  10). 
Werner  Grondahl  is  an  alien,  a  native  and  citizen  of  Fin¬ 
land,  who  entered  the  United  States  at  Santa  Monica j  Cali¬ 
fornia,  in  1904  (J.A.  2,  10),  and  is  now  under  an  order  of 
deportation  predicated  upon  a  finding  of  May  27,  |  1953, 
that  he  was  a  member  of  the  Communist  Party  of  the 
United  States  in  1937  and  1938  (J.A.  3, 10, 15,  24).  femma 
Grondahl  is  also  an  alien,  a  native  and  citizen  of  S^lreden, 
who  entered  the  United  States  at  New  York,  in  1919 1  (J.A. 
2,  11),  and  she,  too,  is  currently  subject  to  an  order  of  de- 


portation  based  upon  a  May  27, 1953,  finding  of  the  Special 
Hearing  Officer  that  she  was  a  member  of  the  Communist 
Party  of  the  United  States  in  1937  and  1938  (J.A.  3,  10, 
19,  24).  On  December  15,  1953,  the  Board  of  Immigration 
Appeals  dismissed  appeals  of  both  appellants  from  the  de¬ 
cisions  of  the  Special  Hearing  Officer,  and  directed  depor¬ 
tation  in  the  manner  provided  by  law  upon  the  respective 
charges  stated  in  the  w^arrants  of  arrest  ( J.A.  10, 15, 17,  20, 
22,  24).  Both  appellants  moved  the  Board  to  reopen  the 
proceedings  and  to  stay  deportation  (J.A.  15,  19),  the 
Board,  however,  denying  both  motions  on  February  11, 

1954  (J.A.  24).  On  June  11,  1954,  a  complaint  for  review 
and  for  injunctive  relief  was  filed  in  the  United  States  Dis¬ 
trict  Court  for  the  District  of  Columbia  in  behalf  of  both 
appellants  (J.A.  2),  an  answer  being  filed  on  January  25, 

1955  (J.A.  5).  The  Government  moved  for  summary  judg¬ 
ment  on  November  1, 1955  (J.A.  7),  and  an  order  granting 
such  motion  was  filed  on  January  30,  1956  (J.A.  9).  The 
appeal  now  before  this  Court  followed. 

The  evidence  introduced  by  the  Government  at  the  hear¬ 
ing  before  the  Special  Hearing  Officer  vdth  respect  to 
Werner  Grondahl  was  as  follows:  Allan  George  Juhl,  an 
investigator  of  the  United  States  Immigration  and  Natu¬ 
ralization  Service,  testified  that  appellant  had  identified 
the  signature  on  Form  AR-2  (an  alien  registration  form) 
as  his  (DHR  10,  16).^ 

The  second  Government  witness,  William  Ward  Kimple, 
was  sworn  and  testified  that  he  was  a  citizen  by  birth  of 
the  United  States,  that  he  had  been  a  member  of  the  Los 
Angeles  City  Police  Department  from  1924  to  1944,  and 
that  during  this  entire  period,  he  had  been  assigned  to  in¬ 
vestigate  the  activities  of  suspected  subversive  organiza¬ 
tions  (DHR  19,  20).  Pursuant  to  his  duties  as  an  under¬ 
cover  police  investigator,  Mr.  Kimple  had  become  a  mem¬ 
ber  of  the  Communist  Party  of  the  United  States  in  1924, 
and  had  remained  in  the  Party  until  1944  (DHR  21).  Dur¬ 
ing  his  Party  membership,  Kimple ’s  Party  names  were 


1  I>HB  indicates  Deportation  Hearing  Beoord. 


3 


^‘William  Wallace”  and  “William  Ward,”  Kimplel  testi¬ 
fying  that  it  was  Communist  policy  to  have  members  use 
false  names  in  Party  membership  books  (DHR  21).  While 
a  Communist  Party  member,  the  witness  held  various  of¬ 
fices,  such  as  Unit  Literature  Agent,  Unit  Organize]:,  and 
assistant  Los  Angeles  County  Membership  Director  (DHR 
22).  Kimple  also  testified  that  he  knew  appellant  Werner 
as  “Comrade  Grondahl,”  having  had  appellant  pointed  out 
to  him  by  one  Ruth  Lyons,  Membership  Director  for  the 
Industrial  Section  of  the  Los  Angeles  County  Comnfiunist 
Party  of  the  United  States,  in  1937  (DHR  24,  26).  Hje  also 
testified  that  he  knew  appellant’s  Party  name  as  “Wjilliam 
Green”  from  his  work  in  the  membership  department,  and 
that  both  appellant  and  his  wife,  appellant  Emma  pron- 
dahl,  had  transferred  together  from  the  San  Bernardino 
County  segment  of  the  Party  to  the  Los  Angeles  Cbunty 
segment  (DHR  24).  The  witness  said  that  since  applellant 
was  a  carpenter  by  trade  he  was  assigned  to  the  Industrial 
Section  of  the  Building  Trades  Unit  of  the  Party,  and  that 
the  witness  saw  appellant  in  and  about  the  Party  jEead- 
quarters  in  1937  and  1938  (DHR  24).  Kimple  recalled  ap¬ 
pellant’s  grey  hair,  high  forehead  and  stooped  postuije  and 
that  appellant’s  record  of  transfer  from  San  Bernardjno  to 
Los  Angeles  indicated  “Werner  Grondahl,  Party  jname 
William  Green”  (DHR  41,  44,  45).  His  identification  of 
“William  Green”  as  Werner  Grondahl  was  positiv^  and 
unequivocal,  remaining  unshaken  on  vigorous  cross-exam¬ 
ination  by  appellant’s  counsel  (J.A.  26-30).  i 

Laurence  W.  Sloan,  an  examiner  of  questioned  i  docu¬ 
ments  for  the  Los  Angeles  Police  Department,  was  balled 
by  the  Government,  and  testified  that  he  felt  the  signature 
“William  Green,”  written  on  a  receipt  for  Comniiunist 
Party  membership  book  No.  59295  (Government’s  Ekhibit 
No.  7)  (DHR),  was  written  by  the  same  person  whb  had 
signed  the  name  “Werner  Grondahl”  on  appellant’s!  alien 
registration  form,  his  address  report  card,  his  registration 
card,  his  State  of  California  operator’s  license,  and  his 
fingerprint  card  (Government’s  exhibits  2,  3,  4,  8  and  9) 
(DHR),  though  insufficient  known  writings  of  the  re¬ 
spondent  had  been  furnished  to  enable  the  witness  tp  tes- 
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tify  positively  to  this  effect  (J.A.  12)  (DHR  51,  56).  In 
addition  to  the  exhibits  aforesaid,  the  Government  also 
introduced  Communist  Party  membership  books  53655  and 
59295,  both  issued  in  the  name  of  William  Green  for  the 
years  1937  and  1938  with  the  1937  book  showing  a  transfer 
of  membership  from  ‘‘S.  B.  County”  to  “L.  A.  County” 
(J.A.  11, 12). 

The  appellant  Werner  Grondahl  refused  to  be  sworn  and 
claimed  the  privilege  against  self-incrimination  accorded 
in  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States  (DHR  1),  offering  nothing  to  refute  the  Govern¬ 
ment's  evidence  except  character  petitions  of  appellant's 
friends  and  neighbors. 

At  the  hearing  accorded  appellant  Emma  Grondahl,  the 
Government  introduced  the  same  three  witnesses  who  had 
testified  in  appellant  Werner  GrondahPs  hearing.  The 
testimony  of  Allan  George  Juhl  indicated  that  appellant 
had  identified  as  her  signature  the  name  written  on  her 
alien  registration  card.  William  W'ard  Kimple  testified 
that  he  knew  appellant,  having  met  her  at  her  home  in  1938 
when  he  took  the  dues  secretary  of  the  Los  Angeles  County 
Communist  Party  there  for  the  purpose  of  inspecting  ap¬ 
pellant's  Party  membership  book  and  selling  her  Party 
dues  stamps  (J.A.  13).  In  response  to  a  question  asking 
how  the  witness  happened  to  go  to  the  appellant’s  home  in 
Inglewood,  Kimple  answered  (DHR  27) : 

I  was  furnishing  transportation  for  the  Los  Angeles 
County  Communist  Party  dues  secretary  and  the  dues 
secretary  was  making  a  check  on  the  dues  stamps  of 
the  various  Communists  throughout  the  Los  Angeles 
County  area,  and  we  went  to  the  Centinella  Valley 
Section;  contacted,  I  believe  it  was  Clara  Diebler,  and 
I  took  these  functionaries  of  the  Conununist  Party  to 
the  homes  of  several  Communist  Party  members  in  the 
Centinella  Valley  area,  and  the  Grondahls  was  one  of 
the  homes  to  which  we  visited. 

Kimple  also  testified  that  he  saw  Mrs.  Diebler  inspect  ap¬ 
pellant’s  Party  membership  book  and  saw  Mrs.  Diebler 
actually  deliver  dues  stamps  to  appellant  (J.A.  13)  (DHR 
27).  He  also  saw  the  dues  stamps  pasted  into  the  member- 
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ship  book,  and  the  book  returned  to  appellant  (DH!R  27). 
He  further  testified  that  he  had  handled  appellants  trans¬ 
fer  of  membership  in  the  Communist  Party  from  Sani  Ber¬ 
nardino  to  Los  Angeles  County  in  1937  (J.A.  12)  (^HR 
30).  I 

The  third  Government  witness,  Laurence  Sloan,  testified 
that  the  signature  “Emma  Eleonora  Grondahl^^  appearing 
on  appellant's  alien  registration  form  (Government^?  Ex¬ 
hibit  No.  2)  was  written  by  the  same  person  who  yrote 
“Elenor  Grondahl,^’  appearing  on  a  receipt  for  Party 
membership  book  No.  60901  (Government's  Exhibit  Nb.  3), 
and  “Emma  Eleonora  Grondahl,^^  appearing  on  appel¬ 
lant’s  alien  report  card  dated  March  9, 1953  (Governmlent’s 
Exhibit  No.  6)  (J.A.  13)  (DHR  67).  The  Government  also 
introduced  into  evidence  two  Communist  Party  meniiber- 
ship  books.  No.  53656  (Government’s  Exhibit  No.  5)  foi*  the 
year  1937  and  No.  60901  (Government  Exhibit  No.  4^  for 
the  year  1938,  both  having  been  issued  to  appellant. 

Appellant  Emma  Grondahl  refused  to  be  sworn,  claim¬ 
ing  the  privilege  against  self-incrimination  under  the  ll^ifth 
Amendment  to  the  Constitution  of  the  United  States  (I)HR 
2,  15),  and  introduced  nothing  whatever  to  rebut  the  gov¬ 
ernment’s  evidence  except  character  petitions  of  appel¬ 
lant’s  friends  and  neighbors.  j 

i 

STATUTES  AND  REGULATIONS  INVOLVED  | 

8  United  States  Code,  Section  1251(a)(6)(C)  provide?  in 
pertinent  part :  ! 

Any  alien  in  the  United  States  . . .  shall  upon  the  order 
of  the  Attorney  General,  be  deported  who  ...  is  o^  at 
any  time  has  been,  after  entry,  a  member  of  the  follow¬ 
ing  classes  of  aliens  . . .  Aliens  who  are  members  ot  or 
alSiated  with  .  .  .  the  Communist  Party  of  the  United 
States ...  I 

i 

i 

8  United  States  Code,  Section  1252(b)(4)  provides  in  per¬ 
tinent  part :  ! 

I 

...  no  decision  of  deportability  shall  be  valid  unles?  it 
is  based  upon  reasonable,  substantial,  and  probative 
evidence.  i 


i 
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8  Code  of  Federal  Regulations,  Section  242.54(d)  provides: 

Application  for  discretionary  relief.  Except  in  the  case 
of  an  alien  who  is  prima  facie  deportable  under  sec¬ 
tion  242(f)  of  the  Immigration  and  Nationality  Act, 
any  time  during  the  hearing  the  respondent  may  apply 
for  suspension  of  deportation  on  Form  I-256A  or  for 
voluntary  departure,  under  Section  244  of  the  said  Act. 
The  burden  of  establishing  that  he  meets  the  statutory 
requirements  for  discretionary  relief  shall  be  upon  the 
respondent.  He  may  submit  any  evidence  in  support  of 
his  application  which  he  believes  should  be  considered 
by  the  special  inquiry  officer. 

8  Code  of  Federal  Regulations,  Section  90.11(b)  provides 
in  pertinent  part : 

Reconsideration  or  reopening  of  any  case  in  which  an 
order  has  been  entered  by  the  Board  of  Immigration 
Appeals  .  .  .  whether  requested  by  the  Commissioner 
or  by  the  party  against  whom  the  order  is  effective  or 
his  counsel  or  representative,  shall  be  only  upon  writ¬ 
ten  motion.  The  Board  may,  in  its  discretion,  grant 
or  deny  such  motion. .  .  . 

SUMMARY  OF  ARGUMENT 

The  facts  plainly  show  that  both  appellants  were  volun¬ 
tary  and  conscious  members  of  the  Communist  Party  of 
the  United  States,  the  orders  of  deportation  being  pre¬ 
mised  upon  reasonable,  substantial  and  probative  evidence. 

It  is  clear  that  where  one  is  called  upon  to  speak  in  de¬ 
portation  proceedings  and  fails  to  do  so,  an  inference  ad¬ 
verse  to  him  may  be  drawn  the  fact  of  standing  mute. 
And  this  is  true  though  the  alien  lays  claim  to  the  privi¬ 
lege  against  self-incrimination  under  the  provisions  of  the 
Fifth  Amendment  to  the  Constitution  of  the  United  States 
providing  no  inference  adverse  to  him  was  drawn  from 
claim  to  the  privilege  as  such.  Further,  the  weight  of  the 
Government’s  evidence,  standing  alone  and  without  benefit 
of  inference,  is  sufficient  to  support  the  orders  of  deporta¬ 
tion. 
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The  facts  as  proved  determine  whether  or  not  niember- 
ship  in  the  Communist  Party  of  the  United  States  ils  some¬ 
thing  more  than  ‘‘nominaP^  as  the  term  is  defined  lin  GciL 
van  V.  Press,  and  in  the  absence  of  a  showing  thatj  appel¬ 
lant’s  membership  was  involuntary  or  of  an  unconscious 
nature,  agency  reconsideration  of  the  evidence  is  pot  re¬ 
quired  by  the  subsequent  opinion  of  Galvan.  i 

The  Board  of  Immigration  Appeals  had  the  duty  Of  exer¬ 
cising  its  discretion  in  deciding  whether  appellants  f  hear¬ 
ings  should  be  reopened  and  the  orders  of  deportatjion  re¬ 
considered.  Its  decision  not  to  reopen  the  proceedings 
was  based  upon  adequate  evidence,  and  should  not  l(3e  dis¬ 
turbed  upon  review.  | 

i 

ARGUMENT  i 

L  i 

! 

The  Fmdings  of  Voluntary  and  Conscious  Membership  ^  the 
Communist  Party  of  the  United  States  Are  Basedl  Upon 

Reasonable,  Substantial  and  Probative  Evidence  ; 

Appellants  attack  the  evidence  supporting  the  de|)orta- 
tion  orders  on  three  grounds :  One,  that  it  does  not  support 
a  finding  that  either  appellant  had  been  a  member  df  the 
Communist  Party  of  the  United  States:  two,  that  eyen  if 
the  first  ground  is  invalid,  nothing  indicates  that  the  inem- 
bership  of  either  appellant  was  more  than  nominal  j  and 
three,  that  the  findings  of  membership  improperlyi  rest 
upon  inferences  drawn  from  the  refusal  of  each  appellant 
to  be  sworn  and  to  testify,  and  upon  an  erroneous  legal 
standard”  inasmuch  as  the  findings  were  made  priqr  to 
Galvan  v.  Press,  347  U.S.  522  (1954).  | 

In  Galvan,  the  Supreme  Court  ruled  upon  the  scope  of 
the  word  “member”  in  deportation  statutes  as  applied  to 
Communist  Party  membership.  It  expressly  rejected  a 
construction  which  would  provide  for  the  deportation  only 
of  those  aliens  who  joined  the  Communist  Party  fully  icon- 
scious  of  its  advocacy  of  violence,  and  who,  by  so  joining, 
thereby  committed  themselves  to  this  violent  purpose.!  It 
also  rejected  an  interpretation  which  would  require  p^oof 
that  an  alien  had  joined  the  Party  with  full  appreciation 

i 

! 

i 

I 

I 
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of  its  purposes  and  program,  or  wliich  would  make  sup¬ 
port,  or  even  demonstrated  knowledge  of  the  Party’s  advo¬ 
cacy  of  violence,  a  prerequisite  to  deportation.  At  page 
528,  the  Court  said : 

It  is  enough  that  the  alien  joined  the  Party,  aware  that 
he  was  joining  an  organization  known  as  the  Commu¬ 
nist  Party  which  operates  as  a  distinct  and  active  po¬ 
litical  organization,  and  that  he  did  so  of  his  own  free 
■will. 

In  the  instant  case,  neither  appellant  claims  membership  in 
the  Party  by  accident  or  artifice,  and  neither  asserts  mem¬ 
bership  in  appearance  only.  The  documentary  and  oral 
testimony  of  the  Government  stands  unrebutted,  with  no 
denials  that  the  Communist  Party  documents  introduced 
belonged  to  the  respective  appellants,  with  no  attempt  hav¬ 
ing  been  made  by  either  appellant  to  introduce  expert  testi¬ 
mony  respecting  the  signatures  in  evidence,  and  with  ut¬ 
terly  nothing  to  countermand  the  damaging  oral  testimony. 
The  record  makes  it  clear  that  each  of  the  appellants  joined 
the  Communist  Party  of  the  United  States  of  his  own  free 
will,  certainly  aware  that  it  was  distinctly  and  actively 
political.  Each  appellant  was  issued  membership  books 
for  two  successive  years  in  the  Party,  appellant  Werner 
Grondahl  assuming  the  name  ‘‘William  Green”  for  Party 
purposes.  Each  appellant  deliberately  transferred  his 
membership  from  one  Party  unit  to  another,  and  appellant 
Werner  Grondahl  was  seen  several  times  about  the  Party 
headquarters.  Appellant  Emma  Grondahl  was  shown  to 
have  purchased  dues  stamps  as  a  Party  member,  and  both 
appellants  sought  refuge  in  the  Fifth  Amendment  upon 
advice  of  counsel  in  refusing  to  be  sworn  and  refusing  to 
testify.  As  was  said  in  Munoz  v.  Kelley,  231  F.2d  381  (9th 
Cir.  1955),  the  defense  of  ignorance  of  Party  aims  and 
activities  might  be  urged  by  one  who  was  illiterate  or  who 
was  not  of  sufficient  mentality  to  appreciate  the  Party 
goals,  but  such  claims  to  infirmities  are  in  nowise  being 
suggested  or  even  inferred  herein  by  either  appellant. 


* 


I 

i 


n.  ! 

i 

A  Claim  lo  the  Privilege  Against  Self-Incrimination,  VThere 
No  Inference  Is  Drawn  Therefrom,  Does  Not  Bajr  the 
Drawing  of  An  Inference  in  Deportation  Proceedings  From 
the  Fact  That  the  Alien  Chose  to  Stand  Mute  in  the  Face 
of  Damaging  Evidence  Against  Him 

i 

In  addition  to  the  affirmative  documentary  evidencle  and 
the  expert  and  other  testimony,  was  the  fact  that  botjh  ap¬ 
pellants  refused  to  be  sworn  at  the  deportation  proceed¬ 
ings,  standing  mute  throughout  the  entire  hearings.  Error 
is  urged,  attributable  to  the  claim  that  an  inference  ac^verse 
to  appellants  was  drawn  therefrom.  At  the  outset,|  it  is 
undeniably  clear  that  failure  to  testify  in  a  deportation 
proceeding  is  important  and  may  be  considered  bjy  the 
immigration  authorities  where  no  claim  is  made  to  cionsti- 
tutional  privilege.  United  States  ex  rel.  Belfrage  w.lKeri- 
ton,  131  F.  Supp.  576  (S.D.N.Y.  1954),  aff’d.,  224  F.sid  803 
(2d  Cir.  1955).  In  Bilokumsky  v.  Tod,  263  U.S.  149  (:|.923), 
the  Supreme  Court  indicated:  I 

.  .  .  There  is  no  rule  of  law  which  prohibits  officers 
charged  with  the  administration  of  the  immigration 
law  from  drawing  an  inference  from  the  silence  pf  one 
who  is  called  upon  to  speak.  Deportation  proceedings 
are  civil  in  their  nature  .  .  .  Neither  statute  noj*  rule 
requires  that  matters  alleged  in  the  warrant  of  arrest 
shall,  in  the  absence  of  an  express  admission,  be  jtaken 
to  be  denied.  A  person  arrested  on  the  prelinlinary 
warrant  is  not  protected  by  a  presumption  of  citizen¬ 
ship  comparable  to  the  presumption  of  innocencb  in  a 
criminal  case.  There  is  no  provision  which  forbids 
drawing  an  adverse  inference  from  the  fact  of  Stand¬ 
ing  mute  ...  To  defeat  deportation  it  is  not  always 
enough  for  the  person  arrested  to  stand  mute  at  the 
hearing  and  put  the  Government  upon  its  proof. i  (263 
r.S.  at  154-5).  I 

I 

Notwithstanding  the  Bilokumsky  decision,  appellants 
argue  further  that  where  claim  is  made  to  the  privilege 
against  self-incrimination,  no  inference  is  permissible}  from 
muteness  even  for  purposes  other  than  criminal  prosecu¬ 
tion,  citing  SlocJiower  v.  Board  of  Edwation,  350  U.^.  551 
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(1956),  as  authority  therefor.  Slochower,  however,  dealt 
with  a  municipal  charter  provision  requiring  the  discharge, 
without  notice  or  hearing,  of  a  municipal  employee  utilizing 
the  privilege  against  self-incrimination  in  refusng  to  an¬ 
swer  proper  inquiries  as  to  his  official  conduct.  The  privi¬ 
lege  was  claimed  before  a  congressional  committee  inquir¬ 
ing  into  Communist  Party  affiliations,  the  Board  of  Edu¬ 
cation  summarily  discharging  the  claimant  solely  as  a  re¬ 
sult  of  such  claim.  The  Supreme  Court  held  the  dismissal 
to  be  improper  as  a  denial  of  due  process. 

Slochoicer,  however,  is  not  controlling  here.  In  that  case, 
unlike  appellant’s  position,  the  Board  made  no  inquiry  of 
its  own  after  the  privilege  was  claimed,  but  relied  solely 
upon  the  claim  to  privilege  to  sustain  dismissal  of  the 
claimant.  No  independent  Communist  party  connection 
was  established,  total  reliance  to  justify  claimant’s  dis¬ 
charge  apparently  being  placed  upon  his  conduct  before 
the  investigation  committee.  In  the  case  now  before  the 
Court,  a  full  and  fair  hearing  was  had  before  an  agency 
charged  vith  the  duty  to  determine  whether  or  not  appel¬ 
lant  was  or  had  been  a  member  of  the  Communist  Party 
of  the  United  States.  Appellant  was  present  with  counsel 
of  his  own  choosing,  and  had  an  opportunity  to  examine  the 
evidence  against  him  and  to  present  evidence  in  his  behalf. 
Rather  than  speak,  however,  in  the  face  of  substantial 
Government  evidence  already  introduced,  he  chose  to  stand 
mute,  creating  thereby  the  impression  that  had  he  testified, 
his  testimony  would  have  tended  to  confirm,  rather  than 
contradict,  the  Government’s  case.  The  inference  here  was 
drawn  only  from  a  failure  to  speak,  not  from  a  claim  to 
the  privilege. 

In  Bilohiimsky  v.  Tod,  supra,  the  Court  indicated  that  no 
presumptions  operate  in  favor  of  an  alien  comparable  to 
the  presumption  of  innocence  in  a  criminal  matter,  neither 
statute  nor  rule  requiring  that  allegations  not  expressly 
admitted  in  deportation  proceedings  be  taken  as  denied. 
And  the  Fifth  Amendment  does  not  guarantee  that  one  who 
invokes  it  will  not  be  subject  to  unfavorable  inferences. 
United  Electrical  Radio  and  Machine  Workers  of  America, 
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et  (d.  V.  General  Electric  Comyam,yj  127  F.  Supp.  934,  4if 
in  part,  97  U.S.  App.  D.C.  306  (1956),  and  Maffie  v.  Uidted 
States,  209  F.2d  225  (1st  Cir.  1954).  In  civil  litigatiod,  the 
courts  generally  regard  failure  to  deny,  in  court  or  out  of 
court,  conduct  which  gives  rise  to  civil  liability  as  affirma¬ 
tive  evidence  of  that  conduct,  and  they  do  so  whether  or 
not  such  conduct,  in  addition  to  giving  rise  to  a  civil  lia¬ 
bility,  constitutes  a  criminal  offense.  Problems  of  the  Pifth 
Amendment,  Williams,  XXIV  Fordham  Law  Review  I 
(1955),  and  cases  cited  therein.  Even  in  criminal  prose¬ 
cutions,  the  courts  regard  not  only  failure  to  deny,  oujtside 
of  court,  as  an  imputation  of  guilt,  but  also  proof  of  j  acts 
either  indicating  fear  of  prosecution  or  tending  to  obstruct 
prosecution,  as  affirmative  evidence  of  guilt.  Prohler^  of 
the  Fifth  Amendment,  supra.  \ 

Silence,  then,  in  court  on  a  material  issue  in  a  civil  pat¬ 
ter,  or,  when  charges  of  criminal  conduct  are  involved, 
silence  out  of  court  or  other  behavior  indicating  reluctance 
to  meet  the  issues  fairly,  warrant  adverse  inferences.!  In 
United  States  v.  Mammoth  Oil  Co.,  14  F.2d  705  (8th|  Cir. 
1926),  aff^d.  275  U.S.  13  (1927),  a  Government  suit  to|  can¬ 
cel  a  federal  oil  lease  to  the  Sinclair  Oil  Company  whpein 
various  vntnesses  for  the  defendant  gave  evasive  testipony 
or  refused  to  testify  at  all,  at  least  one  such  witness  pnder 
claim  to  the  Fifth  Amendment,  the  court  said  in  part :  | 

The  silence  and  evasions  in  this  suit  suggest  many 
pertinent  inquiries  .  .  .  Men  with  honest  motives!  and 
purposes  do  not  remain  silent  when  their  honqr  is 
assailed  ...  Is  a  court  compelled  to  close  its  ey^s  to 
these  circumstances?  .  .  .  These  gentlemen  hav4  the 
right  to  remain  silent,  to  evade,  to  refuse  to  fuimish 
information,  and  thus  to  defy  the  Government  to  prove 
its  case;  but  a  court  of  equity  has  the  right  to  draw 
reasonable  and  proper  inferences  from  all  the  circum¬ 
stances  in  the  case  ....  (14  F.2d  at  729).  i 

I 

In  the  ease  now  before  the  Court,  the  inferences  |Were 
drawn  from  refusal  to  testify  at  all  in  a  non-criminal|  pro¬ 
ceeding,  wherein  the  aliens  had  no  right  not  to  tak^  the 
stand  comparable  to  that  of  a  defendant  in  a  criminal  pase, 


I 
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not  from  a  claim  to  the  privilege  against  self-incrimination 
as  such.  While  perhaps  no  absolute  “duty^’  to  speak 
evolved  upon  appellants  in  the  face  of  damaging  Govern¬ 
ment  evidence,  every  reason  for  uttering  denials  or  ex¬ 
planations,  with  lack  of  reason  for  withholding  a  single 
truth,  if  innocent  of  the  Government  charges,  seems  over¬ 
whelmingly  inherent  in  the  setting  wherein  the  muteness 
occurred.  Furthermore,  the  weight,  if  any,  accorded  to 
such  inferences  by  the  immigration  authorities  merely 
emphasized  the  already  obvious  disproportion  existing  be¬ 
tween  the  Government’s  case  then  in  evidence  and  the  com¬ 
plete  and  utter  lack  of  any  defense  whatsoever  with  the 
sole  exception  of  written  character  petitions  not  subject  to 
cross-examination. 

In  addition,  it  is  clear  that  appellants  did  not  make 
valid  claims  of  privilege  against  self-incrimination  under 
the  Fifth  Amendment.  They  were  never  sworn  as  witness 
and  never  personally  claimed  the  privilege  in  response 
to  specific  questions.  It  is  well-settled  that  even  in  a 
criminal  matter  a  witness  cannot  properly  refuse  to  be 
sworn  or  to  make  a  blanket  refusal  to  testify  before  a 
grand  jury  or  a  trial  court  on  the  basis  of  the  Fifth 
Amendment;  he  must  first  be  sworn  and  then  person¬ 
ally  claim  his  constitutional  privilege  in  response  to  spe¬ 
cific  questions  propounded  to  him,  or  else  he  may  be  held  in 
contempt  of  court.  O^Connell  v.  United  States,  40  F.2d  201 
(2d  Cir.  1930),  cert,  granted,  281  U.S.  716,  cert,  dismissed, 
296  U.S.  667.-  Compare  United  States  v.  Mania,  (1943) 
317  U.S.  424, 427,  and  Blair  v.  United  States,  (1919)  250  U.S. 
273,  280-282.  Although  the  witness  may  rely  on  his  con¬ 
stitutional  privilege  in  response  to  all  but  the  most  routine 
questions,  he  may  not  invoke  it  in  advance  of  the  questions 
actually  propounded  to  him.  Maffie  v.  United  States,  209 


2  See  also  TTnited  States  v.  Price,  163  F.  904  (2d  Cir.  1908) ;  United  States 
V.  Kimball,  117  F.  156  (2d  Cir.  1902) ;  and  Wigmore,  Evidence  (2d  Ed.) 
$  2268.  Compare  Kaplan  v.  United  States,  7  F.2d  594  (2d  Cir.  1925), 
cert,  denied,  296  U.S.  582;  MuUonev  v.  United  States,  79  F.2d  566  (Ist  Cir. 
1935),  cert,  denied,  296  U.S.  658,  United  States  v.  Benjamin,  120  F.2d  523 
(2d  Cir.  1941) ;  United  States  v.  Pleva,  66  F.2d  529,  531  (7th  CSr.  1941). 
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F.2d  225  (1st  Cir.,  1954) ;  Marcello  v.  United  States,  196 
F.2d  437,  441  (5th  Cir.  1952).  | 

The  requirement  that  a  witness  must  testify  under  o^th 
has  been  carried  over  into  the  administrative  law  fi^ld. 
See  National  Labor  Relations  Board  v.  Barrett  Co.,  120  Fi.2d 
503  (7th  Cir.,  1941).  In  United  States  v.  Eisele,  52  |F. 
Supp.  105,  the  U.S.  District  Court  for  the  District  i  of 
Columbia  held  that  a  vritness  who  was  duly  subpoenaed!  to 
appear  in  a  Securities  and  Exchange  Commission  proceed¬ 
ings  was  not  excused  from  testifying  on  the  basis  tljiat 
his  testimony  might  tend  to  incriminate  him.  The  effect 
of  the  Court’s  ruling  in  the  latter  case  was  that  the 
statutory  provision  affording  the  witness  an  opportunity 
to  claim  his  privilege  against  self-incrimination  adequately 
protected  him.  j 

in.  I 

I 

Explanation  of  the  Scope  of  the  Word  "Membership"  as  Ap¬ 
plied  to  the  Communist  Party  in  Galvan  v.  Press  Does  I^ot 
Require  Administrative  Agency  Reconsideration  of  fhe 
Evidence  Where  the  Facts  Adduced  Prove  Membersljiip 
in  the  Party  to  be  Something  More  Than  Nominal  I 

j 

Appellants  urge  still  another  ground  for  reversal,  ho|w- 
ever,  contending  that  the  immigration  authorities  utilized 
an  incorrect  legal  standard  in  determining  whether  or  not 
appellants  were  members  of  the  Communist  Party  of  the 
United  States.  Galvan  v.  Press,  supra,  appellants  urge, 
placed  limitations  upon  deportable  membership,  and  sinice 
it  was  decided  after  the  decisions  herein  appealed  froin, 
the  Special  Hearing  Officer  and  Board  of  Immigration 
Appeals  never  considered  whether  appellants  were  only 
nominal  members  of  the  Party.  Galvan,  however,  in  ruling 
upon  the  scope  of  the  word  ^‘member,”  set  no  new  le^l 
concept.  The  criterion  or  legal  standard,  to-wit,  member¬ 
ship  in  the  Communist  Party  of  the  United  States,  remains 
unaltered  under  the  statute,  and  whether  or  not  the  proof 
in  any  particular  case  meets  the  requirement  is  dependent 
solely  upon  the  facts  adduced,  not  upon  a  new  or  a  different 
legal  yardstick.  Appellants  can  point  to  no  requirement 
that  the  administrative  agency  or  a  reviewing  judicial  body 

I 
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specifically  find  membership  in  the  Party  to  be  something 
more  than  “nominal”.  It  is  sufficient  if  the  proof  indicates 
membership  in  fact,  and  that  it  was  of  a  voluntary  and 
conscious  nature.  The  record  is  more  than  ample  to  so 
indicate,  and  the  Board  specifically  found  that  appellants’ 
Party  memberships  were  voluntary  (J.A.  14). 

Appellant  Werner  Grondahl  also  attacks  the  competency 
of  a  portion  of  the  evidence  against  him,  ignoring  the  fact 
that  this  was  not  a  judicial  but  an  administrative  pro¬ 
ceeding.  In  such  a  proceeding,  the  judicial  rules  of  evidence 
do  not  obtain;  and  the  admission  of  evidence  which  a  court 
would  regard  as  legally  insufficient  does  not  vitiate  a  de¬ 
portation  hearing  so  long  as  reason  and  fairness  obtain. 
United  States  ex  rel.  Impasto  v.  O^Rourke,  211  F.2d  609 
(8th  Cir.  1954),  cert,  denied,  348  U.S.  827  (1954) ;  Singh  v. 
Director,  96  F.2d  969  (9th  Cir.  1938) ;  United  States  ex  rel. 
Doukas  V.  Wiley,  160  F.2d  92  (7th  Cir.  1947).  Moreover, 
procedural  irregularities  would  justify  intervention  only 
if  they  result  in  prejudiciality,  Conto  v.  Shaughnessy,  218 
F.2d  758  (2d  Cir.  1955),  cert,  denied,  349  U.S.  952  (1955) ; 
United  States  ex  rel.  Kataliahos  v.  Jordan,  179  F.2d  422, 
425  (7th  Cir.  1950) ;  Schoeps  v.  Carmichael,  177  F.2d  391, 
395  (9th  Cir.  1949) ;  Moncado  v.  Ramsey,  167  F.2d  191,  196 
(8th  Cir.  1948),  which  cannot  be  shown  here. 


IV. 

Denial  of  the  Petitions  to  Reopen  the  Proceedings  Is  Not 
An  Abuse  of  Discretion 

Both  appellants  further  complain  that  denial  of  their 
petitions  to  reopen  the  hearings  before  the  Board  of 
Immigration  Appeals  for  the  purpose  of  considering  their 
belated  applications  for  suspension  of  deportation  is  an 
abuse  of  discretion. 

The  record  indicates  that  neither  appellant  chose  to  raise 
the  issue  of  application  for  suspension  of  deportation 
during  the  course  of  the  deportation  hearings,  although 
each  was  represented  by  counsel  throughout  the  pro¬ 
ceedings.  Presumably,  therefore,  the  neglect  to  apply  for 
suspension  was  a  deliberate  choice  of  appellants,  in  accord- 
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ance  with  their  desires  not  to  be  sworn  and  not  to  tesitify. 
After  the  hearings  were  concluded,  after  entry  of  orders 
of  deportation  by  the  special  hearing  officer,  after  I  due 
consideration  by  the  Board  of  Immigration  Appeal^  of 
appellants’  appeals  from  those  orders,  and  after  the  Board 
had  reached  and  handed  down  a  decision  adverse  to  appel¬ 
lants,  appellants  finally  and  for  the  first  time  raised!  the 
question  of  suspension  by  way  of  requests  to  reopenl  the 
proceedings  so  that  applications  for  suspension  might  be 
made.  The  Board  considered  and  denied  the  motions. 
The  order  of  denial  reviewed  and  summarized  appella|nts’ 
motions  and  the  proceedings  theretofore  had,  and  in¬ 
cluded,  based  upon  the  record  and  the  allegations  of  |  the 
motions,  that  reopening  of  the  proceedings  for  the  purpies 
requested  would  serve  no  useful  purpose.  ! 

We  wull  also  deny  the  motions  for  reopening  of  the  pro¬ 
ceedings.  These  aliens  decline  to  testify  at  the  hearing. 
In  addition  we  have  again  carefully  considered  the  evi¬ 
dence  of  this  record  together  with  the  allegations !  set 
forth  in  the  motion  proceedings.  The  facts  of  record 
and  those  alleged  in  the  motion  proceedings  do  not 
w^arrant  favorable  exercise  of  discretionary  re^ef 
under  Section  244  of  the  Immigration  and  NationaUty 
Act.  That  is  the  relief  the  aliens  desire  to  apply  for  at 
the  reopened  proceedings.  (J.A.  25).  | 

I 

There  is  no  right  to  a  reopening  of  an  administrative  pro¬ 
ceeding,  just  as  there  is  no  right  to  a  rehearing  before  ijhis 
or  any  other  judicial  tribunal.  Bather,  a  motion  to  reopen 
is  addressed  to  the  sound  discretion  of  the  administratjive 
agency.  | 

8  C.F.R.,  Section  242.54(d)  provides  in  pertinent  pa|rt: 

...  at  any  time  during  the  hearing  the  respondent  njay 
apply  for  suspension  of  deportation  on  Form  I-2.56A 
or  for  voluntary  departure,  under  Section  244  of  the 
said  Act.  The  burden  of  establishing  that  he  meets 
the  statutory  requirements  for  discretionary  relief  sltall 
be  upon  the  respondent.  He  may  submit  any  evidehce 
in  support  of  his  application  which  he  believes  should 
be  considered  by  the  special  inquiry  officer.  i 


I 

I 
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And  8  C.F.R.,  Section  90.11(b)  provides  in  pertinent  part: 

Reconsideration  or  reopening  of  any  case  in  which  an 
order  has  been  entered  by  the  Board  of  Immigration 
Appeals  .  .  .  shall  be  only  upon  written  motion.  The 
Board  may,  in  its  discretion,  grant  or  deny  such 
motion.  . . . 

There  is  an  abundance  of  cases  clearly  holding  that  this 
discretionary  power  in  the  Board  is  not  as  such  judicially 
reviewable.  In  United  States  ex  rel.  Zdbadlija  v.  Garfinkel, 
77  F.  Supp.  751  (W.D.  Pa.  1948),  a/U,  173  F.2d  222  (3rd 
Cir.  1948),  the  alien  filed  a  motion  with  the  Board  to 
reopen  in  order  that  he  might  apply  for  suspension  of 
deportation  on  the  ground  that  he  had  just  become  eligible. 
The  Board  denied  the  motion  and  the  court  sustained  that 
action,  stating  (77  F.  Supp.  at  752) : 

It  is  plain  .  .  .  that  he  appealed  to  the  Board  of  Ap¬ 
peals  for  the  exercise  of  its  discretionary  power.  It  is 
not  for  the  court,  when  the  statute  has  conferred  such 
power  on  an  executive  department,  to  attempt  to  in¬ 
terfere  Avith  the  exercise  of  it. 

The  language  of  the  Second  Circuit  in  United  States  ex 
rel.  Kaloudis  v.  Shaughnessy,  180  F.2d  489,  491,  (2d  Cir. 
1950)  is  particularly  appropriate: 

The  power  of  the  Attorney  General  to  suspend  depor¬ 
tation  is  a  dispensing  po-wer,  like  a  judge’s  power  to 
suspend  the  execution  of  a  sentence,  or  the  President’s 
to  pardon  a  convict.  It  is  a  matter  of  grace,  over 
Avhich  courts  have  no  review,  unless — as  we  are  as¬ 
suming — it  affirmatively  appears  that  the  denial  has 
been  actuated  by  considerations  that  Congress  could 
not  have  intended  to  make  relevant. 

Certainly,  in  this  case  it  does  not  affirmatively,  or  other- 
vdse,  appear  that  denial  of  appellants’  motions  to  reopen 
the  proceedings  was  actuated  by  considerations  that  Con¬ 
gress  could  not  have  intended  to  make  relevant. 

In  Arahas  v.  Zimmerman,  200  F.2d  322  (3d  Cir.  1952), 
the  alien  appealed  to  the  Board  of  Immigration  Appeals 
and  moved  for  reopening  of  the  proceedings  for  considera- 
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tion  of  suspension  of  deportation,  the  applicant  having  ljust 
attained  the  required  seven  years  ^  residence.  The  cburt 

upheld  denial  of  the  motion,  stating  at  page  325:  i 

! 

Under  the  law  the  Board  of  Inunigration  Appeals, 
acting  for  the  Attorney  General,  had  the  duty  of  exer¬ 
cising  its  discretion  and  deciding  whether  appellant's 
hearing  should  he  reopened  and  the  order  for  his;  de¬ 
portation  reconsidered.  We  find  that  it  did  this  |and 
that  its  decision  not  to  reopen  the  hearing  was  prop¬ 
erly  based  upon  sufficient  evidence.  We  have  no  right 
to  disturb  that  determination.®  | 

CONCLUSION  I 

Wherefore,  it  is  respectfully  submitted  that  the  judg¬ 
ment  of  the  District  Court  be  affirmed.  I 


* 


► 


¥ 


Oliver  Gasch,  j 

United  States  Attorney,  \ 

i 

Lewis  Carroll,  | 

Donald  E.  Bilger,  | 

Assistant  United  States  Attorneys. 

S  The  evidence  the  court  considered  sufficient  consisted,  as  here,  of!  the 
administrative  record,  the  motion  to  reopen,  and  the  discretionary  pojwers 
of  the  Board.  ! 

I 

I 

I 


I 

i 

I 

I 

I 

I 

I 

I 

i 

I 

i 
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(PIIZD  OCTOBER  26,  1953) 


COKPLAmr  FOR 


!1D 


OF  DKPCfflTATIOW 


Raoul  Payro,  tgr  his  attornoTS^  eocqplaijiing  of  the  defendants^ 
alleges: 

1*  The  Court  has  Jurisdiction  of  this  action  under  D.  C. 

Code,  sections  11-305  and  ll-306«  under  28  U.  S.  Code,  secticm  1331, 
and  under  section  10  of  the  Administrative  Procedure  Act,  60  Stat. 
2U3p  5  U.  S«  Code,  section  1009*  One  of  the  purposes  of  this  action 
is  to  enjoin  the  enforcement  and  eExecution  of  an  act  of  Congress  for 
repugnance  to  the  Constitution,  said  act  being  a  provision  of  section 
22  of  the  Internal  Security  Act  of  1950,  amending  the  Lmnigratlon  Act 
of  October  16,  1918,  Khich  provision  has  been  carried  forward  as 
section  2U-(a)(6)(C)  of  the  Tianlgration  and  Nationality  Act,  8 
U*  S*  Code,  section  1251(a)(6)(C)*  Hence  a  three- Judge  court  is 
required  to  be  convened  under  28  U*  S*  Code,  secs*  2282  and  2284* 

2*  The  plaintiff,  Raoul  Peyro,  is  a  native  and  citizen 
of  Mexico*  In  19159  at  toe  age  of  9,  he  entered  the  United  States* 

He  has  at  all  times  thereafter  resided  in  the  United  States*  The 
plaintiff  is  eo^^loyed  in  an  upholstery  plant*  He  is  a  widower  and 
has  two  children,  native  bom  citizens  of  toe  United  States,  aged 
21  and  14,  respectively*  He  lives  with  his  mother  and  his  minor 
dan^xter  too  are  d^>6ndent  i^qpon  him  for  support* 

3*  The  defendant  Herbert  Brownell,  Jr*  is  toe  Attorney 
General  of  the  United  States*  The  defendant  Argyle  R*  Mackey  is  the 
Commissi fflier  of  Xonigration  and  Naturalization  of  toe  United  States* 
The  defendants  are  in  charge  of  the  administration  of  the  statutes  of 
the  Uhited  States  relating  to  the  deportation  of  certain  classes  of 
aliens*  Their  principal  offices  are,  and  they  may  be  found  in, 
the  District  of  Colntoia* 

4*  On  or  about  March  20,  1953#  the  defendant  Mackey, 
acting  through  one  of  his  subordinates,  a  special  inquiry  officer, 
ordered  that  toe  plaintiff  be  deported  from  toe  United  States*  On 


Septend>er  22,  19539  defendant  Brownell,  acting  throu^  fais 
subordinate  agency,  the  Board  of  Hmdgration  Appeals,  affimed  said 
order  of  deportation  by  dismissing  the  plaintiff*  s  appe4l  therefrom. 

j 

Thereby  said  order  of  deportation  becazne,  and  it  is,  a  final  agency 
action  for  which  Judicial  review  is  available  xmder  section  10  of 
the  Administrative  Procedure  Act.  I 

i 

5.  %e  deportation  order  against  the  plaintiffj  was  based  on 
a  finding  that  the  plaintiff  *Vas  a  voluntary  member  of  the 

i 

Communist  Party  of  the  United  States  in  1935”  and  cn  tli^  conclusion 

I 

that  thereby  plaintiff  was  required  to  be  deported  undezj  the  afore¬ 
mentioned  amendment  to  the  Imnigration  Act  of  1910,  whi^  provides 
for  the  deportation  of  any  alien  **who  was  at  the  time  o^  entering 

i 

the  Ihiited  States,  or  has  beoi  at  any  time  thereafter**  ai  member  of 

i 

the  Communist  Party  of  the  lilted  States.  No  evidence  was  introduced 

I 

in  suj^ort  of  the  deportation  order  other  than  evidence  pf  plaintiff*s 

! 

alienage,  fais  entry  into  the  United  States,  and  his  alleged  membership 
in  1935  in  the  Congnunist  Party  of  the  United  States.  | 

I 

I 

6.  The  Board  of  Tmmigration  Appeals  based  its  ^ecision 

solely  upon  the  testimony  of  one  Kimple,  a  policeman,  wfa^  had  been 

i 

assigned  to  imder-cover  woxic,  plus  the  silence  of  the  pliaintiff  at 
the  hearing.  The  testimony  of  Kinple  was  incoo^tent  hearsay  not 

I 

based  t;p-jn  personal  knowledge,  but  based  solely  iqpon  the|  witnesses 
recollection  of  certain  alleged  records  of  the  Cooinunistj  Party  which 
the  witness  testified  he  had  seen  at  one  time.  These  records  were 

I 

not  introduced  in  evidence  nor  was  any  showing  made  thctj  they  were 

i 

unavailable  for  introduction  into  evidence.  | 

7.  During  the  pendency  of  the  administrative  deportation 
proceeding,  the  plaintiff  was  admitted  by  defendants  to  Administrative 
bail  in  the  amoxmt  of  $1,000.00,  and  since  September  11,1  1952,  he 

j 

has  been  enlarged,  and  still  is,  under  bond  of  that  amouht. 

8.  Plaintiff  has  been  ordered  by  the  def endante  to 
surrender  to  them  on  October  27,  1953  for  deportation,  bnless  the 
defendants  are  restrained  by  the  Court,  they  will  take  plaintiff  into 
custody  on  that  date  and  will  deport  him  on  or  shortly  ajfter  that 


date* 

9*  The  deportation  proceeding  was  conducted  without  regard 
to,  and  in  violation  of,  the  provisions  of  the  Adoinistrative 
Procedure  Act*  The  ^jecial  inquiry  officer  who  conducted  the 
hearing  was  not  appointed,  qualified,  or  assigned  pursuant  to  the 
provisions  of  section  U  of  that  act;  his  tenure  and  salazy  were 
not  protected  from  agen^  control  and  his  functions  were  not 
8^>arated  frcoi  prosecuting  and  investigating  functions  in  accordance 
with  that  act.  He  was  under  the  coo?)lete  supervision  and  control 
of  the  defendants  and  of  other  officers  of  defendants  engaged  in 
prosecuting  and  investigating  functions  for  the  Immigration  and 
ftKturalization  Service* 

ID*  The  deportation  order  against  plaintiff  is  illegal  and 
violative  of  his  constitutional  rights  in  the  following  respects: 

(a)  The  o:^er,  and  the  statutory  provision  under 

it  was  issued,  on  their  face  and  as  applied,  constitute  a  bill  of 
attainder  and  an  ex  post  facto  law,  and  violate  the  First  Anendment 
and  the  due  process  clause  of  the  Fifth  Anendment* 

(b)  The  Ollier  was  not  w^pported  by  substantial  evidence* 

(c)  The  proceeding  did  not  coo9)ly  with  provisions  of  the 
AAninistiative  Procedure  Act,  idiich  were  not  only  required  by  that 
Act,  but  were  also  required  by  the  due  process  clause  &s  being 
essential  to  a  fair  hearing* 

11*  For  the  aforesaid  reasons,  plaintiff  is  imninently 
threatened  with  grave  and  irreparable  injiuy  by  iiiAgai  acts  of  the 
defendants  for  which  he  has  no  adequate  remedy  at  law* 

WHESSFORE,  Plaintiff  prays  for  a  jud®aent  (1)  setting  aside  the 
order  of  deportation  made  against  plaintiff;  (2)  enjoining  the 
defendants  from  deporting  or  attenqpting  to  deport  the  plaintiff, 
fJrcai  requiring  him  to  surrender  for  deportation,  from  him 

into  custody  under  or  in  c<»necti«i  with  the  deportation  order,  and 
from  otherwise  molesting  him;  (3)  awarding  plaintiff  the  costs  of 
this  action;  and  (4)  granting  such  other  and  further  relief  as  nay 
be  ^jpr^riate*  Plaintiff  also  prays  for  an  aj^xx^priate  teoqporary 


3* 


restraining  order  and  for  a  preliminary  injtinctioa  enjoinixig  the 

I 

defendants  as  aforesaid  pending  the  trial  and  disposition  pf  this 
cause.  I 


(Filed  June  6,  1956) 
AMENDMEFP  TO  COMPLAINT 


Pursuant  to  leave  of  Court  granted  at  pre-trial»  the  plaintiff 
amend  a  hls  OQDqplaint  by  adding  thereto  a  nev  paragraph  10A«  las 


follows: 


IQA.  The  plaintiff  moved  before  the  Board  of  Lnnigration 

I 

Appeals  to  reopen  the  proceedings  so  as  to  enable  ! 
^jplication  for  suspension  of  deportation.  The  Board 
denied  this  motion  on  June  2,  1954*  The  denial  ws^ 
as  an  abuse  of  discreti<»i. 

i 

s/  Joseph  Forer  j 

Joseph  Forer  j 

Attorney  for  Plaint4ff* 


Filing  Approved; 


(Filed  Juno  6,  1955)  | 

ANSWER 

—  —  —  —  j 

Responding  specifically  to  the  nimibered  paragr^h^  of  the 
cooqplaint,  the  defendants  aver; 

1,  Defendants  are  not  required  to  answer  the  allegations 

i 

contained  in  paragraph  1  of  the  cocq^laint.  •  I 

j 

2.  It  is  admitted  that  the  plaintiff  is  a  native!  and 
citizen  of  Mexico;  that  ho  is  a  viidowsr  and  that  ho  has  twt  children. 

i 

The  defendants  are  without  knowledge  upon  which  to  ez-ther  ^dmit  or 
deny  the  remaining  allegations  contained  in  paragraph  2  of  |  the 

i 

complaint  and  therefore  demand  proof  of  the  said  aUegatioiixSy  if 


material. 


r  I 

3.  It  is  admitted  that  the  defendant,  Herbert  Br^ell, 


4 


is  the  Attorn^  General  of  the  United  States  and  it  is  admitted  that 
the  defendant,  Argyle  R«  Kacke7  was  the  Comnissioner  of  lomlgration 
and  Naturalization  at  the  time  the  plaintiff  filed  the  within  cause 
of  action*  It  is  further  admitted  that  the  defendant,  Herbeirt 
Brownell,  JT*  is  and  the  defendant,  Argyle  R.  Kadkey  was  in  charge 
of  the  administration  of  the  statutes  of  the  United  States  relating 
to  the  deportation  of  certain  classes  of  aliens.  It  is  adnitted  that 
the  principal  address  of  defendant  Herbert  Brownell,  Jr.  is  and  the 
principal  address  of  defendant  Argyle  R.  Mackey  was  within  the 
District  of  Columbia. 

4.  It  is  admitted  that  ^  or  about  March  20,  1953  & 

Special  Inquiry  Officer  ordered  that  the  plaintiff  be  dqported  from 
the  Uhited  States  and  it  is  further  admitted  that  the  Board  of 
Lnnigratlon  AppeeHs  on  Septeniber  22,  1953  affinned  the  said  order  of 
deportation  and  dismissed  plaintiff *s  sqppeal  therefrom.  It  is 
further  admitted  that  by  said  order  of  the  Board  of  Immigration 
Appeals  the  order  of  deportation  became  final.  The  remaining  allega¬ 
tions  of  paragraph  U  constitute  conclusions  of  law  and  require  no 
answer. 

5*  It  is  admitted  that  the  order  of  deportation  Issued 
against  the  plaintiff  was  based  upon  a  finding  that  the  plaintiff 
was  a  voluntary  member  of  the  Coomunlst  Party  of  the  United  States. 

It  is  further  admitted  that  the  said  order  of  deportation  was  based 
t^n  the  provisions  of  the  Act  of  October  l6,  191S,  as  amended.  The 
cited  provisions  from  the  Act  of  October  16,  191S,  as  amended,  as 
referred  to  by  plaintiff  in  paragraph  5  of  his  cocplaint  are  con¬ 
clusions  of  law  and  require  no  answer.  It  is  admitted  that  the 
evidence  introduced  during  the  course  of  the  administrative  deporta¬ 
tion  proceeding  and  in  seaport  of  the  final  order  of  deportation 

proof  of  the  fact  that  the  plaintiff  an  alien,  proof 
of  his  entry  into  ths  United  States  and  proof  of  his  membership  in 
the  OcBOunlst  Party  of  the  United  States. 

6*  It  is  denied  that  the  decision  of  the  Beard  of  Iiaoigra- 
tion  Appeals  was  bas<M  solely  iq)on  the  testinmy  of  one  Klnple,  and 

5. 


the  silence  of  the  plaintiff  at  the  hearing  and  to  the  contrary  it 

i 

is  averred  that  in  addition  thereto  the  Board  inter  alia  also 

I 

considered  the  testlnony  of  the  plaintiff  as  given  to  representatives 

! 

of  the  Ijonigration  and  Ratnralization  Service  on  or  abodt  April  15  p 

i 

1952.  The  remaining  allegations  of  paragraph  6  of  the  Complaint  are 

denied.  | 

i 

7.  Admitted. 

8.  Denied.  I 

9*  It  is  admitted  that  the  hearing  in  depoxta^ion  pro- 

! 

ceedings  was  not  conducted  pursuant  to  the  procedural  pxfovisions  of 

i 

the  Administrative  Procedure  Act  but  it  is  denied  that  the  said 
allegation  is  material.  It  is  denied  that  the  said  hearing  and 
deportation  proceedings  were  conducted  in  violation  of  the  pro¬ 
visions  of  the  Administrative  Proceduxo  Act.  It  is  admitted  that 

i 

the  ^)ecial  Incpziry  Officer  who  conducted  the  hearing  ih  deportation 
proceedings  was  not  a^pointed^  qualified  or  assigned  puz|suant  to  the 

provisions  of  Section  U  of  the  Administrative  Procedurei  Act  but  it 

j 

is  denied  that  the  said  allegation  is  material.  It  is  ^enied  that 

the  special  Inquiry  Officer  idio  conducted  the  administrsltive  deport- 

j 

ation  proceeding  was  subject  to  anything  other  than  an  jadminl8tr*a- 
tive  control  by  representatives  of  the  defendant  within  |the  Dnni- 
gration  ond  Naturalization  Service  and  it  is  further  specifically 

averred  that  the  said  representatives  of  the  defendant  ijdthin  the 

i 

Dmdgration  and  Naturalization  Service  exexrcised  no  control  what- 

i 

soever  over  the  Special  Inqidry  Officer  in  connection  with  this  case, 

i 

that  they  issued  no  specific  orders  in  connection  wiuh  this  case  or 
its  disposition  and  that  th^  gave  no  directions  to  the  jsaid  Special 
Inquiry  Officer  in  conuection  dith  the  conduei^  of  this  case*  .  It 
is  further  averred  that  the  Special  Inquiry  Officer,  whei  presided  at 
the  administrative  deportati^  proceedings  was  not  engaged  in  any 
prosecuting  or  investigatory  functions  in  connection  with  this  case. 
10.  (a)  Denied.  | 

10.  (b)  Denied.  | 

! 

10.  (c)  It  is  adnltted  that  the  hearing  in  deportation 
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proceedings  was  not  conducted  pursuant  to  the  procedural  requirements 
of  the  Adttinistrative  Procedure  Act  but  it  is  denied  that  the  said 
allegation  is  material*  It  is  denied  that  the  Administrative 
Procedure  Act  required  that  the  said  administrative  depcrtaUon 
proceedings  be  conducted  pursuant  to  the  provisions  of  that  Act  and 
it  is  further  denied  that  the  due  process  clause  of  the  Constitution 
required  that  the  proceedings  be  conducted  pursuant  to  the  Actalnistra- 
tive  Procedure  Act.  It  is  further  denied  that  the  bearing  uas  In  any 
W  unfair  and  to  the  contrary  it  is  alleged  that  the  hearing  was 
CQB^letely  and  eminently  fair  and  that  due  process  obtained. 

li.  Denied. 

Second  Defense 

For  further  answer  and  as  a  separate  and  co9?)lete  defense  to 
the  complaint^  the  defendants  aver  that  the  conq>lalnt  failed  to  set 
forth  a  cause  of  actiom^Kai  i*ich  this  court  may  grant  relief. 

Third  DefmaA 

For  Ihrther  answer  and  as  a  separate  and  coo5)lebe  d*^*»n*^  to 
the  con^jlaint  the  defendants  aver  that  the  administrative  deportation 
proceedings  had  been  properly  conducted  pursuant  to  law  and  regulation; 
that  there  has  been  no  arbitrary  or  capricious  detenaination  made 
ai^yidiere  within  the  said  administrative  proceedings;  that  the  final 
result  is  premised  rxpoa  a  careful  consideration  of  an  entire  aitainis- 
trative  record  and  the  application  of  the  appropriate  statutory  law; 
that  there  has  been  a  judicious  exercise  of  discretion  by  the  adminis¬ 
trative  authorities  based  Tjpon  the  entire  record;  that  such  discretion 
having  been  reasonably  and  prcporly  exorcised  and  such  determinations 

having  beer,  reasonably  apd  properly  made,  should  not  bo  disturbed  by 
this  court. 

Fourth  Dafanai* 

For  Ibrther  answr  and  as  a  separate  and  complete  defense  to 
the  complaint,  the  defendaid^s  aver  that  this  court  should  not  grant 
plaintiff  any  relief  for  the  reason  that  he  has  failed  to  exhaust  his 
admi  n1,  strative  rwnedles  in  that  during  the  course  of  the  entire 
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adndniatrative  proceedings  he  did  not  raise  any  contention  with 
respect  to  the  alleged  failure  of  the  defendant  to  cooqply  With  the 
procedural  requirements  of  the  Administrative  Procedure  Act.  Accord¬ 
ingly  he  may  not  now  be  heard  to  raise  such  contenticn*  I 

j 

WHESEFOBE  having  fdlly  answered  plaintiff *s  cocplainty  the 

defendants  demand  Judgment  together  with  costs  of  this  action. 

i 

- - - — - - 

! 

I 

(Filed  Jazraary  31»  1957) 

FDiDIliGS  OF  FACT  AMD  CONCLOSIOKS  OF  UOf 

•  j 

This  case  having  come  on  for  trial  on  January  28, !  1957,  and 

the  Court  having  considered  the  evidence;  consisting  of  the  certified 
recoird  of  the  Immigration  &  Naturalization  Service,  and  oral  argument 
of  counsel  for  the  respective  parties  in  open  court,  the  Cciurt  makes 

i 

the  following:  | 

Findings  of  Fact  I 

1.  This  is  an  action  to  review  a  deportation  order  to 

enjoin  deportation.  j 

I 

2.  A  warrant  of  arrest  was  served  September  11,  li952,  and 

a  special  hearing  was  held.  | 

3.  That  plaintiff,  Raoul  Peyro,  was  found  to  be  ajn  a 

I 

native  and  citizen  of  Mexico,  ^o  entered  the  United  Statesj  on  August 
29,  1915,  at  Stl  Paso,  Texas,  without  inspection,  and  was  a  voluntazy 
member  of  the  Comnunist  Party  of  the  United  States  dnT*-;r>g  1,935. 

4.  That,  as  a  result  of  the  Special  Liquiry  0ffic|er*8 

i 

findings,  plaintiff  was  ordered  deported  pursuant  to  the  Ac^  of 

I 

October  16,  191?^  as  amended,  and  the  Lnndgration  and  Nationality  Act 

i 

of  1952,  on  the  grounds  that  he  had  been,  after  entry,  a  me^iMr  of 
the  Coomunist  Party  of  the  United  States,  and  Section  241(a)(2)  of 

I 

the  Emigration  and  Nationality  Act  in  that  p^n^rrh^^■^v  enter^Ki  the 
United  States  without  inspection. 

5.  That  plaintiff  ai^iealad  to  the  Board  of  Immigration 
Appeals  on  March  24,  1953,  and^d  aqppeal  was  dismissed  on  ^^e  ground 
that  there  was  substantial,  reasonable  and  probative  evidence  that 
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Justified  the  findings  of  the  Special  Inquiry  Officer. 

6.  That  the  testimony  of  William  Ward  Kimhallf  the  sworn 
statement  of  plaintiff  contained  in  Exhibit  No.  1^  and  plaintiff^s 
failure  to  testify  during  the  hearing  constituted  sufficient  and 
substantial  evidence  to  Justify  the  findings  of  the  Special  Inquiry 
Officer  and  the  Board  of  Inmigration  Appeals  that  plaintiff  was  a 
voluntary  member  of  the  Communist  Party  in  1935. 

7.  That  the  I  Board  of  Tnmigrat5on  refusal  to  reopen 

the  proceedings  on  chme  2,  1954#  was  not  an  abuse  of  discreticxi  or 
illegal. 

Conclusions  of  Law 

1.  That  this  Court  has  Jurisdiction  pxrstaan-c  to  Title  H, 

D.  C.  Code,  Sections  305#  306. 

2.  That  the  plaintiff  is  deportable  under  the  Imiigration 
and  Nationality  Act  of  1952,  Section  241(a)(6)(C);  3  U.  S.  Code, 
Section  1251(a)6)(C)  %diich  carried  forward  Section  22  of  the  Internal 
Security  Act  of  1950. 

3*  That  the  I  statute  involved  is  not  unconstitutional  as 
evidenced  by  the  Supreme  Court  ruling  in  Galvin  v.  Press.  347  U.  S. 
522. 

4*  That  the  defendant  was  not  required  to  ctmiply  with  the 
Administrative  Procedure  A^,  Marcello  v.  Bonds.  549  U.  S.  302. 

w 

5.  That  defendant  is  entitled  to  Judgment. 

s/  Roes  Rizley _ 

judge’ 


(Piled  January  31#  1957) 

OtgfflR 

This  case  having  come  on  for  trial  on  January  23,  1957,  and 
the  Court  having  considered  the  evidence  adduced  and  entered  Findings 
of  Pact  and  Conclusions  of  Law,  it  is  this  31  day  of  January,  1957; 

(gPERED  that  plaintiff *s  coiqplaint  for  injunctive  relief 
be  and  the  same  hereby  is  denied,  and  it  is 
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HCHIHIT  5  IN  DEPOSTATION  HEARING 


UNITED  STATES  DEPARTMENT  OP  JUSTICE 
IMMICffiATICK  AND  MATURALIZ.ATION  SIR7ICB 
45s  South  Spring  Street 
Los  Angeles  13 »  California 


File:  A  458219S 
1600-40819 


April  15>  1952 


Sxom  statement  of  RAOUL  PEXRO-UGARTE  made  before  Investigator 

I 

William  H»  Kehri'iald  in  the  office  of  the  Tnnnlgration  N^turali- 

zaticm  Service,  458  S.  Spring  Street,  Los  Angeles,  Califoijnia^  on 

April  15*  1952;  statement  taken  in  the  English  langua£e« 

PRESENT:  William  H.  Ke^rwald, 

Invesltigator 
John  N.  Baraea^  Witness 
Katherine  G*  Cpbb, 

Stenographer 
Raoul  Peyro-Ugarte, 
Respondent 

EXAMINING  OFFICER  TO  RESPONDENT:  i 

I 

I 

Q.  Mr,  Peyro,  you  are  advised  I  am  investigator  for  the  l^igra- 

tion  ..-nd  Naturalization  Service,  and  acting  Iwaign  •.  it  jinspector, 

! 

and  as  such  I  am  authorized  b7  law  to  administer  o^^th^  in 
connection  with  the  oiforcement  of  the  immigration  and!  naturali¬ 
zation  laws,  I  desire  to  take  a  sworn  statement  ft^  ^u  at  this 
time  regarding  your  immj'^pration  status  in  the  Uni  tea  sjtates,  koj 
statecrent  you  make  should  bo  voluntary  on  your  part,  Iyou  should 

I 

rememi  er  you  will  bo  under  oath  and  any  statement  you  piake  may 
be  used  against  you  by  this  government  in  any  proceedi^s  it  may 
see  fit.  Are  you  willirg  to  cake  a  statement  and  ansijer 

i 

questions  under  these  conditions?  A,  Yes  sir,  | 

Q  You  are  further  advised  that  if  you  knowingly  and  wilfully  make 

i 

1 

any  false  statements  during  the  course  of  this  hearing  you  may  be 
subject  to  prosecution  for  perjury,  which  carries  a  f^e  of 
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$29000.00  or  5  jwn  is^rlsorcient  or  both  such  fine  and  in- 
prisoKBBent*  Do  70a  understand  that?  A  Yes  sir. 

Q  Vttll  you  please  raise  your  ri^t  hand.  Do  you  soleomiy  swear  *ll 
the  stateoents  you  are  about  to  make  be  the  truths  the  vdiole 
truth,  and  nothing  but  the  truth,  so  help  you  God?  A  I  do. 

Q  Will  you  please  state  your  full  true  and  correct  name?  A.RAOOL 
FEIBO. 

Q  Did  you  ever  hear  of  the  Sast  Side  S'lCtioaiy  in  1935?  A  No 
sir.  No  sir. 

Q  Did  you  ever  hear  of  the  Unit  B-11  of  the  East  Side  Section  in 
1935?  A.  No  sir. 

Q  Mr.  Peyro,  have  you  at  any  time  ever  been  a  mcrnbcj*  of  ths 
Comnunist  Party  of  the  Uhited  States?  A.  No  sii-. 

Q  Hr*  Peyro,  this  Service  has  confidential  and  reliable  informa¬ 
tion  to  the  effect  that  you  have  been  a  measiber  of  the  Comnunist 
Par^,  that  you  joined  the  Communist  Party  in  January  1935  and 
that  you  were  a  meober  of  the  East  Side  Section,  Unit  B-11.  Is 
that  correct?  A.  No  sir  it  is  not  true. 

Q  Do  you  deny  under  the  penalty  of  perjury  that  you  were  ever  a 
membTr  of  the  Coanunist  Party?  A.  Yes  sir- 

Q  Mr.  Peyro,  was  there  a  grovp  or  section  within  the  unira  that  you 
belonged  to?  A.'-  That  is  right. 

Q  And  did  this  group  hold  s^^arate  meetings  from  those  of  the 
union?  A.  No,  no.  It  was  in  the  same  union,  same  groi^}. 

Q  This  group  or  section  held  their  meetings  first  and  then  you 
went  to  the  regular  full  unicxi  meeting?  Is  that  correct? 

A.  Yes  sir. 

«*■»*« 

Q  Who  was  head  of  this  groiq>,  this  faction?  A.  I  wouldn^t  know, 
sir.  Everybody  had  their  tizm  in  talking.  I  was  not  a  speaker 
I  just  listened. 


I 

Q  Iftio  did  the  speaking?  A*  All  of  them  who  belonged  j^o  the 
party.  I 

Q  And  what  party  is  this?  A.  The  Conmnnist  Party. 

t 

Q  Was  this  group  CGQ9)osed  of  Comnunist  Party  members?  |  A.  I 

1 

I 

thixdc  so.  I  found  it  out  later.  I  was  Just  a  membeir  of  this 
certain  shop  I  belonged  to  otherwise  I  would  not  hav^  a  Job,  I 
would  have  had  to  look  for  another  Job. 

[ 

Q  Did  you  have  to  Join  this  groi^  in  order  to  hold  your  Job: 

1 

A.  That  is  ri^xt,  yes  sir.  | 

Q  Who  told  you  or  who  advised  you  you  must  Join-  •  -  this  |  groi:^  in 
order  to  hold  your  Job?  A.  This  fellow,  Davila,  an<k  Rubin. 

Q  Were  they  members  of  the  Communist  Party?  A.  Tes  sir.  I  mean, 

I  didn’t  know  then,  I  knew  later.  | 

i 

Q  At  the  time  you  Joined  this  groi^  or  this  faction,  was  that  tdien 
you  first  went  to  work  for  Crown?  A.  No  I  woxkcid  f^r  Crown 
before  this  group  went  in  there.  | 

Q  You  were  working  for  Crown  Upholstering  Cooqxany  at  tlW  tii&e  this 

1 

group  was  formed?  Is  that  correct?  A.  When  they  w^  hiring 

j 

union  members.  Yes  sir.  | 

*  *  *  *  ♦ 

1 

Q  Could  anyone  attend  these  group  meetings?  A.  I  donjt  know 
about  that. 

[ 

Q  In  other  words,  how  did  they  distinguish  between  memlpers  of  this 

I 

groc^  and  members  of  the  full  imion?  A.  They  would  I  say  all 

j 

ri^xt  Rubin  we  will  see  you  toni^t.  That  is  that,  j 

i 

Q  Where  did  they  hold  their  meetings?  A.  Obce  in  a  idkle  they 

I 

would  choose  a  friend’s  house  that  I  didn’t  know. 

I 

Q  Were  these  meetings  usually  held  in  different  people^s  homes? 

A.  Well,  I  tell  you  the  truth,  I  only  went  to  two  p^ces  that 
is  all.  I 

I 

Q  How  often  did  the  group  hold  meetings?  A.  I  wouldnH  know  for 

I 

sure,  about  once  a  month  I  think.  i 

Q  At  theaameetings  which  were  held  in  the  homes,  did  ye^  have 

speakers?  A.  Well,  no,  everybody  had  a  turn  in  speal^^  there. 
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I  mean  the  ones  idio  knew  trtiat  they  wez^  talking  about* 

Q  Whom  do  you  recall  as  having  spoken?  A.  VIell,  at  this  place 
I  go  Kith  the  guys  from  my  shop  and  I  didn»t  know  them.  They 
were  mostly  Jewish.  I  was  taken  iq;>  with  one  or  two  boys  troa 
the  shop.  I  went  there  to  listen^  that  is  aIT- 

Q  Was  there  a  collection  taken  up  at  these  mootings  or  did  they 
solicit  funds?  A*  Th^  asked  for  a  coUectioi  and  if  you  had 
mooay  you  had  to  donate  and  everybody  put  in  what  they  had  to  and 
we  left. 

Q  How  much  did  you  put  in?  A.  Very  little  for  sure.  If  I  had 
a  penny  I  put  a  penny,  that  is  why  I  didn*t  like  that  at  all. 

Q  Did  you  have  an  identification  card  of  some  nature  idiich  ad¬ 
mitted  you  to  this  house?  A.  No  I  was  taken  by  membero  to 
show  me  what  was  going  on,  that  is  aH- 

Q  At  foe  time  you  joined  this  group  did  you  have  tc  sign  a  card, 
an  identification  card,  an  s^>plication  blank,  or  something,  to 
join  the  groc^?  A.  No.  If  I  did  it  might  have  been  a  card  but 
no  blank  application.  A  card  about  half  the  size  of  a  3x5  card. 

Q  What  information  did  they  ask  you  for  on  that  card,  do  you 

recall?  A.  No  all  you  have  to  do  is  for  instance  the  first  time 
I  went  tqp  there  you  sign  a  car;l  and  say  you  go  with  this  guy.  No 
sucrx  thing  as  identification  I  just  went  like  with  a  friend.  That 
is  all. 

*  ♦  ♦  *  * 

Q  Did  you  sign  that  card?  A.  Yes,  I  signed  the  card  to  join  that 
groi^. 

Q  And  idiat  name  did  you  sign?  A.  tty  xiame. 

Q  Who  first  told  you  you  had  to  join  this  group  tc  keep  your  job? 

A.  Well,  this  certain  Rubin  and  Davila.  I  wasn^t  told  anything 
about  the  party  or  anything.  I  was  just  told  to  go  to  the 
meetings.  Davila  used  to  be  president  of  the  local  and  since 
they  were  big  shots  and  if  you  didn’t  obey  orders  you  were 
kicked  out.  I  told  them  off  for  sure  especially  that  guy  Rubin 


r 


•;> 

I* 
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Q 

Q 

Q 

Q 


and  I  had  a  fight  with  him  and  I  have  somebody  to  prove  it« 

What  year  did  you  join  this  groiqj?  A.  I  don»t  reca^ 

How  long  were  you  in  this  grou^?  A.  I  only  went  to|  two 

i 

meetings*  i 

I 

Would  that  be  two  months?  A.  Around  there*  | 

1 

Why  did  you‘.leave  the  group?  A.  I  didn’t  like  thei>  idea,  that 
is  the  whole  point*  I 

I 

Q  These  meetings  that  were  held  in  these  two  homes  you  |  attended, 
those  were  Cocsnunist  Party  meetings?  A*  I  ■^ey  were 

lAich  I  didn’t  understand  what  they  were  talking  abo^t* 

Q  What  did  they  discuss  at  those  group  meetings?  A*  Gk^ce  in  a 

Tdiile  just  talk  about  things  which  were  taking  place  |the 

1 

time.  And  I  didn’t  understand  because  the  whole  nemliership  knew 

[ 

what  they  were  talking  about,  I  didn’t,  and  then  I  h^  to  pitdi 

j 

in  on  the  mon^*  I 

Q  Did  you  quit  going  to  these  group  meetings  entirely  after  two 

i 

months?  A.  Yes  sir,  I  certainly  did*  | 

I 

Q  You  said  these  meetings  at  the  private  homes  were  Confnunist 
Party  meetings*  Did  they  have  a  name?  A*  There  wasj  no 

i 

I  knew  of*  | 

Q  Did  they  assign  any  work  to  you?  A*  Ko  not  to  me*  jrhey 
assigned  work  to  old  members  but  not  to  me*  They  oasised  out 
leaflets* 

i 

Q  Those  leaflets  were  Cocicunist  Party  leaflets?  A*  I  imagine 

1 

they  were*  i 

Q  Did  they  ask  you  to  pass  out  leaflets?  A*  No  they  didn’t  ask 
me*  If  they  did  I  would  not  have  did  it  for  sure* 

t 

Q  Did  you  say  you  first  joined  that  group  around  January  of  1935? 

A*  Well,  like  I  said  I  don’t  remember  exactly  idieci  it  was* 

i 

Q  Was  that  the  approximate  date?  A*  It  could  have  been]  I  am 

I 

not  sure  at  all*  | 

Q  Mr*  Peyro,  you  joined  this  group  which  was  a  group  of  ihe 
CooDunist  Party  in  approximately  January  of  1935,  is  ihat 
correct?  A*  Yes  sir*  ! 
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Q  kad  jou  dropped  out  about  two  smths  later?  A.  That  is  right, 
yes  sir* 

Q  Tou  were  asked  to  join  or  recruited  by  Iforris  Rubin  and 
Amiando  Davila,  is  that  correct?  A*  Tes,  the  big  shots  of 
the  union* 

Q  Now  during  the  time  you  were  a  member  of  this  groi^  of  the 

Cooiaunist  Party  you  only  attended  two  meetings*  Is  that  correct? 
A*  Yes  sir.  Yes  sir* 

Q  And  you  paid  dues  ;}ust  twice?  A*  Not  dues*  If  I  had  a 

penzy*  I  put  it  in,  if  I  didn»t  have  a  penny  I  didn»t  put  it  in* 

Q  Did  they  ever  come  around  for  regular  dues?  A*  No  you  had  to 
get  iq>  from  your  seat  and  drop  it  on  the  table* 

Q  Dldn*t  they  issue  you  a  book  that  they  put  stmi^::  in  wL^n  you 
paid  dues?  A*  No  sir,  not  to  me,  no  sir* 

Q  Did  7CU  still  continue  to  attend  the  regular  uni^  meetings 
after  you  dropped  out  of  the  Communist  Party?  A*  Yes  sir*  You 
have  to  attezKl  the  union  meetings*  You  have  to  know  ^ere  the 
money  is  going,  idiat  raises  you  are  going  to  get,  and  so  on* 

Q  Going  back  to  a  question  that  I  asked  3rou  a  idiile  ago,  if  you 
were  ever  at  any  time  a  member  of  the  Communist  Party,  your 
answer  was  **no  not  at  any  time**,  we  had  better  change  that  to 
•»app.*cxiJBately  two  months**,  is  that  correct?  A^  No  I  didn*t 
know  anything  about  it  was  a  comsunist  party,  that  is  the 
reason  I  denied  it*  I  knew  after  that*  When  I  didn’t  know 
what  it  was  I  was  told  it  was  the  Commmist  Party* 

Q  These  Communist  Party  meetings,  they  were  meetings  of  the  East 
Side  Section,  weren’t  they?  A*  I  wouldn’t  know  whether  it  was 
East  Side  or  what*  I  was  taken  iqp  there  not  VnmHwg  ^^lat  was 
going  on  except  taken  19  there  as  a  visitor* 

Q  You  ^inad  the  Cccmunlst  Party  in  approximately  January  of 
1935*  yon  signed  an  ^ligation  which  was  givan  to  you  by 
Korris  Rubin  or  Armando  Davila,  you  attended  two  meetings  in 
private  homes,  and  tiien  you  droj^ped  your  membership  in  the 
party*  Is  that  correct?  A*  At  the  time  I  didn’t  know  it  was 
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the  party  so  I  Just  went  aJong.  But  I  didn*t  know  it  was  the 

j 

Coamunlst  Par^.  I  uaa  told  it  was  a  meeting  for  lineal 

mecbers  and  you  had  to  go.  In  the  first  place  I  woi^  not  have 

i 

gone  for  sure.  I  was  forced  to  go  to  that  meeting.  I  I  was  told 

I 

th^  had  some  women  there.  That^s  it.  That  is  exactly  the 
pointy  I  was  taken  there,  there  was  going  to  be  a  pirty  there. 

I 

I  was  not  told  it  was  the  Communist  Party.  | 

i 

Q  But  you  know  now?  A.  Vfhy  yes,  but  at  the  time  I  didn*t 
know  anything.  I  had  to  follow  orders.  | 

Q  At  these  meetings  at  private  homes,  did  you  know  an^jone  there 

i 

other  than  Davila  and  Rubin?  A.  No.  Aiod  well  Davi[la  and 

i 

Rubin  didn^t  go  to  the  meetings.  I  was  taken  from  tjhe  same 

shop  with  a  different  fellow.  | 

i 

*  *  *  *  *  \ 

! 

Q  This  faction  or  groiqp  at  the  shop,  did  they  hold  meetings  Just 

I 

prior  to  the  regular  full  xmion  meeting?  A.  Shop  iQeeting^  yes, 
and  from  the  shop  meeting  it  was  a  day  or  so  before  |the  regular 
meeting,  and  they  would  tell  you  be  sure  to  attend  t|he  meeting 
toni^xt.  They  would  get  to  figure  out  the  pointe  t^  be 
discussed  from  my  shop  and  would  bring  it  bade  to  tije  regular 
meeting.  | 

Q  Ha'</s  ixya  ever  heard  of  the  newspaper,  the  Vfestem  VXqrker? 

A.  Have  I  heard  of  it?  No.  People*8  'World,  I  havej.  Once  in  a 

i 

idiile  you  were  supposed  to  'buy  that  paper  'idiathcr  yo|u  wanted  to 

I 

i 

or  not.  They  made  a  motion  that  you  had  to  take  th^  piper  once 
in  a  while. 

Q  Where  were  the  regular  full  union  meetings  held?  A.I  The  dO 

I 

Building,  and  if  x>ot  it  was  the  Labor  Tteqple,  5th  &  ^faple. 

Q  And  where  were  the  Crown  Upholstering  Conpany  sbi^  u^on  meetings 
held?  A.  They  were  held  at  Crown. 

Q  Tou  aleo  belonged  to  a  faction  or  groap  which  held  mjeetings,  is 

I 

j 

that  correct?  A.  No  no,  the  one  I  am  talking  about  with 
Davila  and  Rubin.  That  was  shop  meetings. 

*  *  *  *  * 
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Q  Kr»  Vmyrop  there  is  confidential  infoziaation  which  I  stated  a 
idiLle  ago*  that  you  were  a  member  of  Unit  B-U  of  the  East  Side 


Section  in  1935*  Is  it  your  opinion  that  that  infonnatioo 
pertains  to  these  two  meetings  you  attended  in  the  private 
hcoee?  A*  I  imagine  it  does*  but  I  don^t  know  anything  about 
the  unit*  I  was  not  told  anything  about  units* 

*  *  *  *  * 

Q  Did  you  ever  subscribe  to  the  Feople*s  World?  A*  No.  They 
made  a  motion  vp  there  we  should  buy  People^s  World*  but  never 
subscribed  for  it*  never  did* 

Q  Bave  you  understood  all  the  questions  I  have  asked  you  today? 
A*  Tes  sir* 

Q  Bave  all  your  answers  been  the  truth*  to  the  best  of  your 
abili^r?  A*  They  have* 

Q  Will  you  be  willing  to  sign  this  statement  after  it  has  been 
transcribed  by  the  stenographer?  A.  Tes  sir* 

I  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  my  steno¬ 
graphic  notes*  April  15*  1952* 

s/  Katherine  G*  Cobb 
Katherine  G*  Cobb*  Stenographer 

.  *  *  *  *  * 


Decision  of  Speciail  Inquiry  Officer 


UmTSD  STATES  DEPARIMaiT  OF  JUSTICE 
Impigration  and  Naturalisation  Service 


File;  A4  5S2  193  -  Los  Angeles  MAS  20  1953 

«  »  *  «  « 

CBA2XSS: 

Warrant:  Act  of  1918  -  Hedber  of  Concunist  Party  of  the 

United  States  aifter  entry 

Lodged:  Act  of  1952  -  Entered  without  inspection 

«  «  «  »  * 

DISCD5SICN:  The  respondent  in  the  deportation  hearing  accorded 
him  under  the  warrant  of  arrest  refused  to  be  sworn  or  answer  any 
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^lestlons  other  than  that  on  S^ateciber  1952  iidien  the  charge  in 
the  warrant  of  arrest  was  read  to  him  he  requested  a  contiwjiance  in 
order  'Uiat  ho  bo  represented  b7  coraisel. 

The  record  in  case  establishes  that  the  respondent  was  born  on 
September  20,  1905  in  Durango,  Durango,  Mexico  and  is  a  nature  and 
dtisen  of  Medco* 

I 

The  record  also  shows  that  the  respondent  entered  the  ttrlted  States 
on  August  29,  1915  at  El  Paso,  Texas  and  alleges  that  ho  ha^  nerer 
been  absent  from  the  DnLted  States  since  that  date.  His  entry  as 
claimed  is  not  verifiade. 

j 

The  respondent  made  a  sworn  statement  at  the  office  of  the  Dnaigra^ 
tion  and  Naturalization  Service  at  Los  Angeles,  California  jon 
i^iril  15,  1952  and  in  that  statement  it  wae  established  thajt  ho 
voluntarily  joined  the  Communist  Party  of  the  United  State^  at 
Loe  Angeles,  California  about  January  of  1935  and  that  he  w  a 
voluntary  meniber  of  the  Communist  Party  of  the  United  Stat^  for 
about  two  months  after  joining  that  organization.  During  the 
period  of  his  membership  he  attended  two  meetings  of  the  Ccjomnniet 
Party  of  the  United  States. 

In  addition  to  the  testimony  given  by  the  re^ndent  in  hi^  sworn 
statement  of  April  15,  1952,  there  was  presented  at  the  hearing  a 
witness  on  behalf  of  the  government,  a  !*&••  William  Ward  Kii|?)le,  who 
is  a  retired  officer  of  the  Los  Angeles  City  Police  force.j  The 
record  shows  that  this  witness  was  a  member  of  the  Ins  Angeles  City 
Police  Department  from  acme  time  during  192U  until  he  reti^  abont 
the  middle  of  19W>.  During  his  service  with  that  police  department 
he  was  assigned  to  investigate  various  subversive  groups,  ^^saoag  them 
the  Communist  Party  of  the  United  States.  He  became  a  m«ei|ber  of  the 
Coasanist  Pai^  of  the  Uidted  St^^  middle  of  1928  and 

that  membership  continuously  throng  most  of  1939.  Cne  of  the 
offices  in  the  Oormunist  Party  of  the  United  States  held  Ipr  this 

i 

witness  was  that  of  Assistant  Los  Angeles  County  Membership 


Director  idxlch  he  held  eterting  in  the  year  1936  contixmously’ 
through  1937*  1938  and  during  the  time  of  hie  membership  in  1939. 

This  witness  identified  the  respondent  as  a  member  of  the  Coomunist 
Party  of  the  United  States,  stating  that  he  had  become  acquainted 
with  him  about  1935  in  the  Ocommist  Party  head<|uarters  in  Los 
Angeles,  California  and  also  at  a  OomBunist  Party  gathering  place 
other  than  the  Conmanlst  Party  headquarters.  This  witness  also 
testified  that  the  respondent  was  identified  to  him  as  a  mendber  of 
the  Coomunist  Party  by  another  Communist  Party  mend>er  and  the 

tixoe  that  the  witness  was  Assistant  Membership  Director  for  the 
Ccranunist  Party  in  Los  Angeles  County,  California  he  saw  the 
membership  record  of  this  respoixlent  and  connected  it  with  the 
re^joodent  through  the  prior  identification  of  the  respondent  to 
him  as  a  member  of  the  Coomunist  Party  of  the  United  States. 

The  respondent  heard  the  testimony  of  the  witness  nado  no 
coosmnt  regarding  this  testimony.  Accordingly,  it  must  be  found 
that  the  respondent  was  voluntarily  a  member  of  the  Coomunist  Party 
of  the  United  States  for  an  indefinite  period  beginning  in  January 
1935  and  is  amenable  to  deportation  under  the  Immigration  Act  of 
1918,  as  continued  in  force  and  effect  by  Section  A05(a)  of  the 
Ifimigration  and  nationality  Act,  on  the  charge  stated  in  the  warrant 
of  arrest. 


As  to  the  charge  lodged  at  the  hearing,  that  he  is  subject  to 
deportation  on  the  ground  that  he  entered  the  United  States  without 
inspoctixui,  there  was  presented  in  his  behalf  a  witness  idK>  identic 
fled  hsrself  as  the  mother  of  this  respondent  and  who  affirmed  his 
prior  teetimooy  that  he  bad  entered  the  Uhited  States  on  August  29, 
1915  at  SI  Paso,  Texas  stating  that  he  had  entered  with  her.  The 
allegation  was  made  by  this  witness  that  she  in  bringing  the  res¬ 
pondent  to  the  Itoited  Spates  had  presented  herself  for  inspection 
and  that  her  name  and  the  names  of  the  respondent  and  two  other  of 
her  children  were  entered  in  a  book  at  the  bridge  at  El  Paso,  Texas 
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at  the  time  she  entered  the  United  States.  However,  this!  witness 

i 

presented  a  certificate  of  lawful  entry  granted  her  on  Depember  l?^ 
1952  in  the  name  of  Rosenda  Ugarte  Padilla,  Kb.  iik  245  2Dk  based  on 
her  aj^lication  for  registry  of  an  alien  under  the  nationality  Act 
of  1940.  I 


This  application  was  presented  this  witness  wio  identifiec^  it  as  one 

xnade  by  herself  and  alleging  that  she  entered  the  United  ^ates  at 

i 

£1  Paso,  Texas  on  August  29,  1915  in  the  name  of  Rosenda  Delgado 
Ugarte.  This  a^lication  executed  by  this  witness  on  Kbvdobor  25* 
1952  at  Los  Angeles,  California  states  that  she  arrived  ih  the 
l&iited  States  on  August  29,  1915  at  the  port  of  £1  Paso,  ^exas,  on 

I 

foot  and  that  she  was  not  inspected  and  admitted  by  an  immigrant 
inspector.  The  application  also  states  that  she  was  at  t^t  time 

I 

accompanied  by  her  children,  Raul  age  9  years  and  Margari^  age  6 

I 

and  Juan  Fernando  age  4-i  years.  Throu^  the  inf oxnation  I  contained 

i 

in  this  application  executed  by  the  mother  of  the  re^pondwt,  it 
has  been  affirmatively  established  that  the  respcnident  at  |  the  time 
of  his  entry  into  the  Ihiited  States  entered  without  inspection. 

The  record  in  this  case  shows  that  attenqpts  were  made  to 

i 

the  arrival  of  this  respondent  at  El  Paso,  Texas  on  August  29,  19159 

i 

i 

as  claimed  by  him,  in  the  name  of  Raoul  Peyro-Ugarte,  and  |the 
information  fbmished  £1  Paso  contained  the  name  of  the  father  and 
the  mother  of  this  respondent.  There  is  no  record  of  his  |  entry  as 
claimed  at  £L  Paso,  Texas.  | 


Regulations  in  effect  at  the  time  this  respoident  entered  'the 

I 

United  States  in  1915  provided  that  aliens  applying  for  adtaxissicn  at 

I 

the  ^fexican  border  ports  of  entry  were  subject  to  exaninatkon  in 

i 

the  same  manner  and  to  the  same  extent  as  thou^  arriving  |at  seaports 

i 

and  report  of  inspection  was  to  be  made  on  the  appropriate^  form 
(Rule  13,  November  15,  1911)  •  The  statute  in  effect  at  the  tizas 
of  the  entry  of  the  respondent  in  1915  provided  that  he  bb  presented 

I 

for  Inspection  and  that  there  be  furnished  his  full  name,  |age,  sex. 
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marital  status,  nationality,  race,  calling  or  occiq>ation,  i«kether 
able  to  read  or  write,  his  last  residence  and  various  other 

informaticxi  prescribed*  This  was  not  done  in  the  case  of  this 

} 

respondent*  Accordingly,  it  must  be  found  that  he  is  amenable  to 
d^)ortation  under  the  Iianigration  Act  of  1952  on  the  ground  that  he 
entered  without  inspection* 

The  record  in  this  case  shows  that  the  respcmdent  is  a  widower  and 
that  he  has  two  children,  ages  20  and  13,  presumably  citizens  of 
the  United  States*  No  criminal  record  was  developed  regarding  the 
alien  and  his  c^ily  arrests  are  shown  by  his  testimony  to  have  been 
two  arrests  for  drunkenness  for  lAich  he  served  five  days  in  Jail 
on  the  first  anrest  and  bailed  himself  oixt  on  the  second* 

The  respondent  has  not  specified  a  country  for  deportation  in  the 
event  he  is  ordered  d^x>rted* 

FINDINGS  OP  FACT: 

(1)  The  respondent  is  an  alien,  a  native  and  citizen  of 
Mexico; 

(2)  The  respondent  entered  the  United  States  on  August 
29,  1915  at  El  Paso,  Texas; 

(3)  The  respondent  entered  without  inspection; 

(4)  That  the  re^ondent  was  voluntarily  a  meoiber  of  the 
Caonunist  Party  of  the  United  States  during  1935* 

CGNCLUSIGRS  OP  LAW: 

(1)  Udder  the  Act  of  October  16,  1913,  as  amended,  as 
continued  in  force  and  effect  by  Section  405(a)  of  the 
Lsnigration  and  Nationality  Act  of  1952,  the  respondent 
is  subject  to  deportation  on  the  ground  that  he  has 
been,  after  entxy,  a  member  of  the  following  class  set 
forth  in  Secti^  1  of  said  A::t:  An  alien  >dio  was  a 
member  of  the  Communist  Party  of  the  United  States; 

(2)  Uhder  Section  241(a)(2)  of  the  Lmnigration  and 
Nationality  Act,  the  respondent  is  subject  to 
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deportation  on  the  ground  that,he  entered  the  0niced 
States  without  inspection* 

ORDER:  It  is  ordered  that  the  alien  be  deported  from  the  0nited 

i 

States  pxirsuant  to  law  on  the  charge  stated  in  the  warrantj  of 

i 

arrest,  and  on  the  further  charge:  | 

(1)  Section  2Z^l(a)(2)  of  the  Immigration  and  Nationality 

i 

Act,  in  that,  he  entered  the  United  States  witjhout 

inspection.  | 

i 

icrtos _ ! 

John  B*  Bartes,  j 

Special  Inquiry  Officer  j 

*****  I 

U.  S.  DEPAHTIOTT  C3F  JUSTICE  j 

BOARD  OF  IMMIGRATICW  APPEAIS  ! 

I 

File:  A-4582198  -  Los  Angeles  S3P  ^  1953 

*****  i 

I 

I 

This  is  an  appeal  from  the  order  of  the  special  inquiry  officer 

j 

rec^iiring  respondent* s  deportation  on  both  charges  stated  | above* 

The  special  inquiry  officer  found  that  the  respondent  is  ^  alien, 
a  native  and  citizen  of  Mexico,  yiko  last  entered  the  United  States 

I 

in  1915  at  El  Paso,  Texas  without  inspection;  and  that  he  |was  a 

j 

■voluntary  member  of  the  Conmunist  Party  of  the  United  Staines  in  1935* 

i 

The  special  inquiry  officer  foxmd  that  membership  in  the  ^^omist 

i 

Party  had  been  established  on  the  basis  of  a  sworn  statement  made 
by  the  respondent  (jBx*  5)  and  the  testimony  of  Government  |  witness 
Kindle*  The  respondent  did  not  testify*  Ke  did  not  cxaiii  the 
privilege  against  self-incrimination* 

i 

I 

I 

Counsel  contends  that  deportability  has  not  been  ostabliabed  be- 

I 

cause  the  evidence  is  insufficient  and  incoopet’nt*  He  ufges  that 
the  respondent's  statement  (Bx*  5)  does  not  support  a  conislusion 
that  the  re^zxient  had  been  a  member  of  the  Canmunist  Pajrty;  that 
it  establishes  the  respondent  ^ined  a  "union",  and  if  th^t  "unioi^* 
were  a  xmit  of  the  Comtunist  Party,  the  statement  establijshes  that 
the  respondent  was  unaware  of  this  fact  during  the  perio|i  of  his 


John  B*  ] 
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menbership,  Purthermor®,  cotansel  contends  that  the  testiinony  of 
Kinple  is  not  substantial  and  that  it  must  be  viewed  with  suspicion 
since  Klmple  has  appeared  in  Id  depoz*tation  cases  prior  to  the 
instant  one;  that  he  ^received  witness*  fees  from  the  Government 
in  these  cases;  and  that  he  acted  as  a  police  undercover  for 
manT*  years. 

Eadribit  5  reveals  tha^i  the  responent  testified  that  he  Joined  a 
"group**  in  his  shop  at  the  request  of  the  president  of  a  union  to 
iduch  he  belonged;  that  he  felt  his  job  would  h3  endangered  if  he 
did  not  Join  this  ”gro\xp*^;  he  stated  that  the  group  met  at  the 
homes  of  individuals;  that  he  attended  two  gatherings  of  the  group 
which  met  about  once  a  month;  that  collection  was  taken;  that  he 
may  have  signed  a  card  but  never  signed  an  application;  that  the 
card  was  one  without  lettering  on  it;  that  he  signed  his  own  name; 
that  he  vas  never  issued  a  membership  book  and  never  paid  dues; 
that  he  never  did  any  work  for  the  group;  and  that  after  he  left 
the  groqp,  he  found  out  that  it  was  a  unit  of  the  Communist  Party. 

He  denied  having  known  that  it  was  the  Communist  Party  at  the  time 
he  Joined.  He  stated  that  his  attendance  at  the  meeting  was  not 
voluntary,  that  he  was  forced  to  go  there.  Furthermore,  it  appears 
that  the  ec^loyees  of  the  shop  in  \diich  he  worked  met  prior  to  the 
regular  union  meetings  and  discussed  issues  which  would  arise 
there.  However,  though  the  point  is  not  clear,  it  does  no!-. 

^pear  that  these  aB5)lpyees  constituted  a  xmit  of  the  Cocmunist 
Party.  Respondent  denied  Service  information  that  ho  had  Joined  the 
Comnunist  Party  imder  the  name  of  Raotil  Reura. 

We  do  not  agree  with  the  special  inquiry  officer  that  this  statement 
establishes  that  respondent  voluntarily  Joined  the  Communist  Party 
of  the  United  States.  We  find  this  statement  to  be  a  denial  that  he 
Joined  any  organization  that  he  knew  to  be  the  Corasunist  Party. 
l#ithout  more  a  finding  >  of  deportability  could  not  be  sustained. 

Klaqjle,  a  52-yeax^ld  male,  a  native  and  citizen  of  the  United 


States,  testified  that  from  1924  to  1944,  he  had  been  a  <|it7 
policeman  doing  undercover  woric  investigating  activities  of  the 
radical  element  in  Los  Angeles;  that  he  had  been  a  member  of  the 

I 

Communist  Partj  from  1928  to  1939  at  Los  Angeles;  that  h^  held 
various  offices  in  the  Cocsminist  Party,  and  from  1938  to  1 1939  held  a 

I 

high  office  in  the  Coomunist  Party  at  Los  Angeles  idiich  ]|required  him 

I 

to  keep  the  membership  records  of  the  Communist  Party. 

vi-mpT#*  testified  that  the  respondent  was  "frequently  aroW  the 
Communist  headquarters";  that  two  other  Coomunists  had  identified 

I 

respondent  as  a  CMcmunist  in  1935;  that  one  of  these  Communists  was 
a  business  agent  of  the  union  to  which  the  respondent  belonged. 

stated  that  in  1936,  idien  he  was  placed  in  charge|  of  Cosaaunist 
Party  m«abersh4)  records,  he  came  across  a  card  showing  phe  res¬ 
pondent  was  a  member  of  the  Conniurdst  Party.  He  testified  that  he 

j 

also  seen  the  respondent  at  a  Communist  gathering  pljace,  at  a 

I 

location  different  than  that  at  idiich  the  Party  had  its  jhead- 
qiaarters.  Kirple  further  testified  that  he  did  not  kno^  the 
respondent  mder  an  alias  and  that  he  had  no  recollection  of 
having  attended  a  closed  meeting  of  the  Communist  Party  jwith  the 

respondent. 

Kimple  WeS  subjected  to  extensive  cross-examination.  ir4luding  in 

i 

part  the  locations  at  >4n.ch  he  had  resided  since  his  biyth;  his 
occupation;  his  salary  as  a  policeman;  and  his  income.  |He  revealed 
an  excellent  memory  and  his  testimony  appears  frank  and  credible. 

We  have  into  consideration  the  fact  that  he  testi^ed  in 

i 

previous  deportation  proceedings  and  was  employed  as  an|  undercover 
agent.  In  the  absence  of  any  indication  that  he  fumis^  false 
infoxination  to  his  employer;  wrongly  accused  any  indivijiual;  or 
testified  falsely  in  the  previous  proceedings,  we  see  i^b  reason  to 
question  his  credibility.  The  fact  that  he  is  being  p^d  a  witness* 

fee  has  been  taken  into  consideration.  j 

1 

I 

i 

Respondent's  silence  in  view  of  the  testimony  agsinst  Hin  gives  rise 


Hitter  of  Craig.  A*-3574424  cited  by  counsel  as  authority  for  a 
decision  favorable  to  reapondent  is  not  application  for  the  reason 
if  none  other^  that  tliie  quality  of  proof  differs. 


AHD  KATUSALEZATIGN  SES7ICE 


'ter  of  )  »o.  A-4582198  BP  G 

o  Proceedings  Against  j  MOTIGN  TO  CPBK  FROCEBDINGS  AND 
K>  j  PBmiCH  TO  STAY  DEPORTATION 

_ )  AND  AFFIDAVIT. 

fisqpondenty  by  his  attomsy#  Maynard  J,  Qaarberg^ 
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hereby  moves  to  reopen  proceedings,  and  petition  Tor  stay  'of  . 

\  '  K_ 

deportation,  and  alleges: 

I 

I 

Respondent  has  not  removed  frcm  the  United  Stated* 

II  i 

The  local  Special  Inquiry  Officer  on  March  20,  1953 

ordered  respondent  deported  pursuant  to  the  charge  stated  kn  the 

i 

'Warrant  of  arrest  and  on  the  further  charge  lodged  during  the 

I 

hearings  that  respOTdent  entered  the  United  States  'without|  in¬ 
spection*  Respondent's  appeal  to  the  Bureau  of  ^rndgratich  and 
Naturalization  Board  of  Appeals  'was  denie  d  under  date  of  ! 

Septanber  22,  1953  with  re^tect  to  the  charge  contained  in|  the 

I 

warrant  and  deportation  was  ordered  solely  on  the  charge  cjsntained 
in  the  warrant*  | 

i 

HI  I 

I 

Re^>ondent  is  infoxmed  and  believes  that  he  is  to 

apply  for  discretionary  relief  under  Section  244  of  the  lDi|3lgratloa 

and  Nationality  Act;  that  proceedings  be  reopened  in  order  I  that 

i 

evidence  may  be  introduced  in  the  record  from  idrich  it  can  I  be 

i 

determined  that  such  discretionary  relief  should  be  granted  to 
respondent* 

1 

IV  ! 

I 

I 

If  such  proceedings  are  reopened,  respondent  vill  intro¬ 
duce  evidence  required  by  the  aforesaid  Section  244  of  the  I  Act  and 

1 

the  regulation  in  connection  therewith,  ^diich  e-vidence  is  ^d 

respondent  alleges  the  facts  to  be  as  follows:  | 

i 

1)  Respondent  has  been  found  to  be  dqportable  mider  the 
Inaigration  and  Nationally  Act  in  that  after  entry  he  has  been  a 
i&eod>er  of  the  class  set  forth  in  Section  1  of  said  Act:  an  alien  idx> 
has  been  a  men^ber  of  the  Comamist  Party  of  the  United  States; 

2)  Respondent  has  been  physically  present  in  thef  United 

[ 

States  for  more  than  ten  years  immediately  following  the  y^ar  1935 

I 

I 

and/or  for  a  continuous  period  of  not  less  than  ten  years  jlmediately 

j 

following  the  commission  of  an  act,  or  the  assusqstion  of  a  Istatus, 
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constituting  a  ground  for  deportation. 

3)  That  he  is  not  a  meober  of  a  class  of  alien  whose 
deportation  could  not  have  been  suspended  b7  reason  of  Section  19(d) 
of  the  Tinmigration  Act  of  1917  as  ataended; 

4)  During  all  of  such  period  respondent  has  been  and  is 
a  pers^  of  good  moral  character; 

5)  That  respondent  is  a  person  \diose  deportation  would 
result  in  exceptional  and  extremely  unusual  hardship  to  the  respond¬ 
ent,  his  American-bom  children  and  his  1^  gaily  admit ^ed  mother;  that 
his  mother  and  his  foiirteen  (14)  year  old  daughter  are  dependent 
upon  re^iondent  for  their  support;  that  respondent  has  executed  an 
affidavit  setting  forth  facts  in  support  of  this  motion  which 
affidavit  is  being  filed  herewith. 

V 

In  connection  with  the  within  motion  to  reopen  proceed¬ 
ings  oral  argument  is  desired,  and  respondent  respectfully  requests 
an  opportunity  be  affoZded  for  oral  argument  in  siq^rt  of  this 
moticui  to  reopen  proceedings. 

VI 

nils  respondent  fears  that  he  may  be  deported  before 
detexoination  of  this  motion  and  therefore  petitions  that  any 
deportation  action  pending  may  be  forthwith  stayed. 

>sJHEHEFOBE,  respondent  prays  (1)  that  his  motion  for 
reopening  of  the  piToceedings  be  granted  so  that  he  may  avail 
himself  of  the  provision  for  discretionary  relief  in  the  ]&nmigration 
and  Sabionality  Act;  (2)  that  a  stay  of  execution  of  the  order  of 
deportation  be  granted  until  such  time  as  the  within  motion  has 
been  determined. 

«  «  «  «  « 

In  the  Matter  of  )  No.  A-4562198  BP  G 

) 

Deportation  Proceedings  Against  )  AFFIDAVIT  IN  SUPPCSiT  OF  MOTICN 

BAOGL  PEZBO  )  TO  REOPEN  PROCEEDINGS  AND  FOR 

) 

_ )  STAY  OF  EXECUnCN. 
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I 

► 

fit 


STATE  OF  CAUFCENIA 


) 


)  ss. 

COUNTY  OF  LOS  ANGELES  ) 

HAOOL  PEXRO,  being  first  duly  sworn,  deposes  and 


says: 


That  he  is  an  alien  subject  to  deportatiai  lasder  order  of 

Karch  20,  3^53;  | 

! 

That  he  is  infonned  and  believes  that  he  is  now  eligible 

j 

for  relief  under  the  pertinent  sections  of  the  Lanigration  and 

j 

Nationality  Act; 

That  throu^  his  attorney,  Maynard  J.  Qnerborg, 

i 

he  makes  the  accompanying  motion  to  reopen  the  hearings  in  the 
deportation  proceedings  against  him,  so  that  evidence  may  l|e 
introduced  to  show  that  he  has  been  physically  present  in  ihe  United 

i 

States  for  a  continuous  period  of  more  than  ten  years  imnec^iately 

! 

following  the  facts  constituting  grounds  for  his  deporbatiw;  that 
during  all  of  this  period  he  has  been  and  is  a  person  of  g(^  moral 
character;  that  he  is  informed  and  believes  that  he^is  not  a 
manber  of  a  class  of  aliens  ^ose  deportation  could  not  have 
been  suspended  by  reason  of  Sectix)n  19(d)  of  the  Immigrati^  Act  of 
1917  as  amended;  that  he  is  a  person  whose  deportation  wou^ 
result  in  exceptional  and  extremely  unusual  hardship  to  hijb  and  his 

j 

family  as  set  forth  in  the  notion  accompanying  this  affidavit  in 
that  he  supports  his  native  bom  minor  daughter  and  his  mo^er  and 
contributes  to  the  support  of  his  native  bom  daughter  of  ^he 
a^>proximate  age  of  twenty  (20)  years;  that  he  is  employed  ^  an 

i 

upholsterer  and  relys  on  such  employment  to  si^pport  his  de^pendents 

I 

as  aforesaid.  i 

I 

That  he  asks  that  the  hearings  be  reopened,  with^t 
prejudice  to  any  of  his  rights  under  the  law,  and  that  thb  deport¬ 
ation  order  be  set  aside  so  that  he  may  apply  for  discretijonary 
relief;  and  that  a  stay  of  execution  of  the  deportation  orjder  bo 
granted  until  such  time  as  affiant's  motion  has  been  acted  upon. 


s/  Raoul  Peyro 
Raoul  Peyro 


SiJbscribed  and  sworn  to  before  me 
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this  13  day  of  October^  1953* 

3/  Ridard  Lee  RTkoff 
Notary  Public  in  and  for  said 

County  and  State* 

*«■««* 

U*  S.  DSPARTMENT  OP  JUSTICE 
BOARD  GF  BOUGRATIOK  APPEALS 

JDK  2  1954 

Respondent* s  appeal  frcni  the  order  of  the  special  inquiry  officer 
requiring  his  deportation  was  dismissed  on  September  22,  1953  ty 
tMa  Board.  Ife  found  that  the  record  established  that  the  respond¬ 
ent  was  a  TDlnntaiy  member  of  the  Cocrmunist  Party  of  the  United 
States  in  1935*  Respondent  did  not  testify*  He  was  given  an 
opporti£3ity  to  apply  for  discretionary  relief  and  did  rot  do  so* 
*fhia  motion  is  now  niade  for  reopening  of  proceedings  to  enable 
rffffpnndflrrh  to  ^^ly  for  suspension  of  deportation* 

Because  respondent  was  given  an  o^qportunity  to  apply  and  did  not 
avail  himself  of  the  opportunity  and  because  he  did  not  testify  in 
the  proceedings,  we  believe  his  motion  should  be  denied*  Further¬ 
more,  the  motion  is  accompanied  by  an  affidavit  signed  by  the 
reapcndent  which  in  the  general  language  of  the  statutes  states  his 
belief  -ihat  he  is  eligible  for  relief*  There  is  no  express 
disavowal  of  meod)ershi^  in  a  subversive  organization  'Within  the 
past  ten  years  or  evidence  of  such  nature*  Oral  argument  was 
requested  upon  the  motion  to  reopen*  We  find  no  need  for  granting 
such  request*  The  motion  will  be  denied* 

npnRg»  It  is  ordered  that  the  motion  be  and  the  same  is  hereby 
denied* 

s/  Thos*  Gr  Finuceiie 


(!hAl«ii|m 


UNITED  STATES  DEPAHTIIENT  CF  JUSTICE  j 

Board  of  Bocdgratian  i^ppeals 

JAN  6  1956 

Hespaident»s  appeal  from  a  special  inquiry  officer's  ordeit  of 

on  ^<as  dianiissed  by  bhis  Board  ot.  S€p'tQD.ber  22^  1^53^  end 
on  June  2,  1954.  we  denied  a  notion  for  reopening  of  the  pitoceedinga 
to  en^le  the  respondent  to  apply  for  suspension  of  depor^tion. 

i 

The  is  presently  before  us  on  motion  for  reconsideraiion. 


The  facts  of  this  case  are  adequately  set  forth  in  our  opa^on  of 

i 

S^tonber  22,  1953,  and  need  not  be  repeated  here  in  theiaj*  entirety. 

Briefly,  respondent's  deporbability  is  predicated  on  findings  that 

i 

he  was  an  alien,  a  native  and  citizen  of  Mexico,  last  j  entered 

j 

the  United  States  in  1915;  and  that  he  was  a  voluntary  maiJber  of  the 

i 

Conmranist  Party  of  the  United  States  in  1935.  The  finding  as  to  the 

i 

respondent's  voluntary  membership  was  based  on  his  preliminary  sworn 
statement  that  he  joined  a  “group**;  testimony  of  the  witn^  Kimple 


at  the  hearing  linking  the  respondent  with  the  Communist  party;  and 
respondentia  refusal  to  testify  at  the  hearing,  in  the  fa^  of 
adverse  testimony. 

I 

The  basic  contention  in  support  of  this  motion  is  that  th^  decision 

j 

of  the  a:ited  States  Supreme  Court  in  the  case  of  Galvan  v^  Press 

i 

(347  U.S.  522),  ^diich  had  not  been  decided  when  we  considered  this 

I 

matter  previously,  calls  for  a  conclusion  contrary  to  thej  one  we 

I 

reached  on  the  question  of  the  voluntary  nature  of  the  rebpondentis 
mesibership  in  the  Coomunist  Party  of  the  United  States.  |rhe  argument 
is  that  the  court  therein  laid  down  certain  standards  wit^  respect  to 

I 

the  sufficiency  of  the  evidence  necessary  to  establish  mebibership  in 
the  Communist  Party  and  as  to  the  quality  of  such  membora^ip,  lidch 
standards,  allegedly,  we  did  not  follow.  Then,  the  clali4  is  that 


isportant  decisiorsof  lower  Federal  coxurts  (Baidriasarian  v.  UA  i 
220  F.  2d  677;  U.  S.  ax  rel.  Broaovich  v.  Holt^,  222  F.  !2d  840) 
have  further  elaborated  on  these  matters,  and  that  our  ppior 
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decision  is  Tiolative  of  the  tests  therein  laid  doTfiin.  We, 
however,  find  that  the  foregoing  contention^  argument  and  claim  are 
without  merit  insofar  as  this  case  is  concerned. 

The  case  of  Galvan  v.  Press  (supra)  merely  stands  for  the  proposition 
that  **support«  or  even  demonstrated  knowledge,  of  the  party’s 
(Comaonist  Faz^)  advocacy  of  violence  was  not  a  prerequisite  to 
deportatiGn  under  the  Act.**  This  case  did  not  give  to  the  word 
*^sembership**  a  meaning  which  it  did  not  have  previously.  (Of.  page 
52S.)  It  sets  forth  clearly  that  the  test  of  deportability  is  that 
the  alien,  to  be  dq)ortable,  shall  have  Joined  the  party,  knowing  it 
to  be  such,  and  that  he  Joined  it  of  his  own  free  will.  Here,  the 
preliminary  statement  of  the  alien  shows  that  he  Joined  a  **group*’. 

Hie  testimony  of  the  witness  Klnple  establishes  his  awareness  of  the 
organisation  as  a  unit  of  the  Coomunist  Party.  The  respondent 
refused  to  testify  in  the  face  of  this  adverse  testimmy.  There  is 
no  basis  for  a  claim  that  he  did  not  Join  of  his  own  free  will. 
Clearly,  the  test  laid  down  in  the  Galvan  case  has  not  been  violated 
here. 

The  case  of  Bashdasarian  v.  U.S.  (supra)  involved  a  woman  who  was 
enrolled  in  the  Coonunist  Party  by  her  husband  ^^ithout  her  know¬ 
ledge,  consent,  or  ratification.  Obviously,  these  factors  render 
that  case  distinguishable  from  the  one  now  imder  consideration.  In 
addition,  the  issue  in  that  case  was  one  of  denaturalization,  and 
In  sudi  proceedings  the  evidence  to  sustain  cancellation  of  citizen¬ 
ship  on  the  ground  that  it  was  inegally  or  fraudulently  procured 
oust  be  ’'clear,  unequivocal  and  convincing.  That  test  is  not 
applicable  here*  Therefore,  this  case  gives  no  support  to  the 
present  motijon. 

In  the  ease  of  Brozovlch  v.  Holton  (stqira),  the  court  ruled  that  our 
rejection  of  the  special  inquiry  officer’s  finding  that  the  alien 
had  not  bean  shown  to  have  been  a  member  of  the  Communist  Party 
after  entry  was,  under  the  evidence,  capricious,  arbitrary  and  not 
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.  j 

in  accordance  with  law.  Here,  we  have  only  rejected  th^  special 
officer’s  finding  that  respondent’s  preliaiinary|  statement 
establishes  the  voluntariness  of  his  oecbership.  We  agtee  that  it 

I 

establishes  membership,  but  we  have  found  that  other  evidence,  which 
was  furnished  ly  the  witness  Kingjle,  was  necessary  to  establish  that 

i 

the  manbership  was  voluntary.  The  case  does  set  forth  ihat  a 
finding  of  voluntary  membership  must  be  based  on  "reasorjable, 

I 

substantial  and  probative  evidence",  but  the  evidence  oil  this 
record  meets  that  test.  Accordingly,  we  find  in  this  ca^  cited  by 
counsel  nothing  requiring  us  to  alter  our  prior  conclusi^  that 

j 

respondent  is  deportable.  | 

I 

i 

In  view  of  the  foregoing,  we  find  that  this  motion  must  ie  denied. 

We  will  now  so  (urder.  | 

j 

ORDER;  It  is  ordered  that  the  motion  for  reconsideration  be  and 

. ,  I 

the  same  is  hereby  denied.  i 
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QUESTIONS  PRESENTED 


!•  Vfhetber  in  a  deportation  case  a  finding  that  the  aljien 

had  been  a  znember  of  the  Coomunist  Party  was  supported 

1 

by  reasonable^  substantial*  and  probative  evidence*! 

I 

i 

2*  VIhether  the  case  most  be  remanded  because  the  Board!  of 

I 

Iinm1grati<m  Appeals  refused  to  ^>ply  the  principle  jcf  lav 

I 

that  "nominal”  membership  in  the  Coomunist  Party  is  not  a 
cause  of  d^ortation*  | 

i 

i 

3*  Vihether  the  Board  abused  or  refused  to  exercise  itsj 

1 

I 

discretion  in  refusing  to  consider  an  application  for 
suspension  of  deportation.  | 


St&teoMnt  of  the  Case  — ■  ----  .  ■  ■  ■—  —  1 

Statutes  Involved  -  - -  - - —  - -  8 

Stateoent  of  Points  .  - - —  9 

Srsaaaxj  of  Argosient  ,  . — - — - —  -  9 

Argment  -  -  "■■■  H 


I*  The  Evidence  Does  Not  Sxqiport  the  Finding 
That  Appellant  Had  Been  a  Mesober  of  the 
OoDinsiist  Party.  Fortheroore,  the  Board 
Applied  an  Erroneous  Principle  of  Law. -  11 

A.  The  Evidence  Does  Not  Establish  That 
Appellant  Ever  Joined  the  Cconunist 

Party.  -  — -  - -  11 

B.  Even  If  It  Be  Assuaed  That  i^ppellant 
Had  Been  a  Heoiber  of  the  Ccnaiunlst 
Partyj^  the  Evidence  Does  Not  Estab¬ 
lish  That  He  Has  a  Volantary  Member 
lalho  Knew  That  The  Organization  Was 

the  OaoiBunist  Party -  14 

C.  Assuedng  Voluntary  and  Oonscioas  MeoK 
bership^  It  Was  "Nominal"  and  Hence 
Not  a  Cause  of  Deportation.  Further¬ 
more,  the  Board  Erred  by  Not  Applying 

the  Standard  of  "Nominal"  Membership—  15 

H.  The  Refusal  to  fittertain  the  i^lication 
for  Suspension  of  Deportation  Was  an 
Abuse  of  Discretion  or  a  Refusal  to 
Baarcise  Discretion.  -  I8 

■  I  - - -  .  — -  .  -  ■11,1-.  ■  18 
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Ko.  33,703 

RAOUL  PSZRO,  Appellant. 

V. 

HggHRgr  BRflWKII.,  JR.,  et  al..  Appellees. 

Appeal  troa  the  Uhlted  States  District  Coart 
for  the  District  of  Colonbia 

BBTUr  FOR  AFFELLAHT 

JURISDICTIOR 

This  is  on  ^ipeal  trca.  an  order,  entered  after  trial,  denying 
a  coi^laizit  for  inJonetiTe  relief  Ttcbl  a  deportaticn  order  (JJL.  9). 
Jhrisdietion  belov  arose  under  D.  C.  Code  11-305  and  11-306;  28 
U.  S.  Coda  1331;  and  section  10  of  the  AdndnistratiYe  Procedure  Act, 
5  U.  3.  Code  3009.  Jurisdiction  of  this  Court  is  conferred  ty  28 
U.  S.  Code  1291. 


STAfafflfP  OF  THE  CASE 

The  ease  was  tried  below  on  the  record  of  the  deportation 

y 

proeeedij!^  against  appellant  (J.  A.  8).  He  entered  the  United 
States  on  Angost  29^  1915,  at  the  age  of  nine,  and  has  resided  in 
tMg  country  seer  sinee  (J.  A.  38).  He  supports  his  aother  and  one 
of  his  itoMTican-bom  daughters,  and  contributes  to  the  support  of 
his  other  daughter  (J.  A.  28). 

The  dtportaM«  proceeding  was  instituted  against  appellant 
by  a  warrant  in  which  the  sols  charge  was  aeBberahip  in  the 
Ooawnnlst  Party  after  entry.  At  the  artnlnistratiwe  bearing  there 

1«  References  to  the  transcript  of  the  deportation  hearing 


was  lodged  an  additional  cha^e,  that  appellant's  entry  had  been 
without  inspection  (J*  A.  17)  •  The  hearing  offieeV  (Special  Inquiry 

I 

Officer)  found  the  appellant  deportable  on  both  charges «  finding  on 
the  warrant  charge  that  appellant  had  been  a  member  of  tl^e  Communist 

I 

Party  in  1935  (J*  A.  21-2) •  i 

! 

The  Board  of  Immigration  Appeals  affirmed  the  finding  on  the 
warrant  charge.  It  therefore  held  it  unnecessary  to  cxaiiider  the 

lodged  charge  of  entry  without  inspection,  and  ruled,  *»D^rtation 

i 

will  be  ordered  solely  on  the  warrant  charge.”  (j.  A.  2i.) 

I 

The  District  Courtis  fifth  finding  of  fact  (J.  A.  |d“9)  is, 

I 

I 

I 

therefore,  obviously  inaccurate  insofar  as  it  states  that  the  Board 
sustained  the  findings  of  the  Special  Inquiry  Officer.  Since 

I 

i 

deportation  was  not  ordered  on,  and  the  Board  of  Immigration  Appeals 

i 

did  not  pass  on,  the  finding  of  entry  without  inspection^  that 

i 

finding  is  not  before  the  Court,  and  we  do  not  brief  the  i  questions 

2/  ; 

%diich  it  wD\]ld  involve. 

I 

The  Board^s  finding  that  s^ppellant  had  been  a  member  of  the 
Coomunist  Party  in  1935  rests  on  three  bases:  (1)  testimony  of 
appellant  given  to  the  Immigration  and  Naturalization  Se:|^ce  prior 

I 

to  the  deportation  hearing,  (2)  testimony  of  one  Kirple,  |  and 
(3)  appellant's  refusal  to  testify  at  the  deportation  hearing. 

Appellant's  testimony.  Before  the  deportation  prbceeding  was 
instituted,  appellant  was  questioned  under  oath  and  withbut  the 
presence  of  counsel  by  an  officer  of  the  Immigration  and  |  Naturali¬ 
zation  Service  at  the  Los  Angeles  office  of  the  Service. |  A 
stenographer  and  "witness”,  both  presumably  Service  eoqiljyees,  were 


2.  The  questions  would  be  (1)  whether  the  evidence  supported 
the  finding  and  (2)  ^diether  entry  without  inspection  in  |915  is  a 
cause  for  deportation.  That  the  answer  to  the  second  qubstion  is  in 
the  negative,  see  Brief  for  Aig)ellant,  pp.  9-13*  in  Kochi  v.  Brownell 
N68.  13,264  and  13,374  (consolidated)  in  this  Court,  and  Onited 
States  ex  rel  Carson  v.  Kershner.  228  F.  2d  1Z»2.  | 


the  only  other  persons  present  (J.  A*  lO).  kpp^llajnt  has  only  a 
little  knowledge  of  the  BigUsh  language  (Tr.  1).  The  transcript  of 
this  testiiaony  was  introdiiced  in  the  deportation  hearing  as  Exhibit 
5  (J.  A.  10-16;  Tr.  35). 

At  this  preliminary  proceeding^  appellant  wels  asked  if  he  had 
ewer  beard  of  the  East  Side  Section  or  Unit  B-U  of  the  East  Side 
Section.  Be  answered  no.  ^  was  seked  if  he  had  ever  been  a  member 
of  the  Oeamunist  Party.  He  answered  no  (j.  A.  11). 

The  qpxestions  and  answers  continued  (J.  A.  11): 

Mr.  Peyro,  this  Service  has  confidential  and  reliable 
infonaation  to  the  effect  that  you  have  been  a  member  of 
the  OcBsmnist  Party,  that  you  joined  the  Communist  Party 
in  January  1935  and  that  you  were  a  member  of  the  East 
Side  Section,  Ikiit  B-U.  Is  that  correct?  A  Ko  sir  it 
is  not  true. 

Do  you  deny  under  the  penalty  of  perjury  that  you 
were  ever  a  member  of  the  Communist  Party? 

*»A  Tes  sir.** 

The  questioning  then  tumed  to  appellant’s  union  membership. 
Appellant  testified  that  at  a  tijne  when  he  worked  at  the  Crown 
Upholstering  Company  certain  persons  who  were  eoployed  when  the 
Cmpeny  began  hiring  union  mectbers  formed  a  group  of  union  members 
within  the  shop.  This  grotqp  would  hold  meetings  of  its  own  before 
the  moployees  would  attend  the  regular  meetings  of  %diat  was  obviously 
a  multi-plant  tmion  local.  Appellant  joined  this  group  in  order  to 
bold  his  job,  but  be  did  none  of  the  talking,  he  **  just  listened.** 
Appellant  said  that  he  later  learned,  thou^  he  did  not  know  at 
the  time,  that  members  of  the  Occammist  Party  were  in  the  grcfop 
(J.  A.  11-12,  16).  The  Board  of  Imnigratian  Appeals  found  that  the 
shop  gjroap  did  not  constitute  a  unit  of  the  Communist  Party  (J.A.  23) • 

i^jpellant  further  testified  that  two  union  **big  shots,**  one 

of  them  the  president  of  the  union  local,  told  him  to  go  to  certain 

meetings  held  about  once  a  month  at  private  homes.  He  went  to  two 

of  these  meetings  because  he  was  afraid  that  if  he  did  not  go  he 

would  lose  his  job  (J.  A.  12-14).  Appellant  was  asked: 

**Q  These  meetings  that  were  held  in  these  two  homes 
you  attended,  those  were  Communist  Party  meetings?” 


3. 


He  answered:  | 

"I  Imagine  they  were  which  I  didn’t  understand  w^t  they 
were  talking  about.”  (j.  A.  !/».•)  | 

The  examiner  seized  upon  this  answer  as  an  admission  by 

I 

appellant  that  the  meetings  he  attended  were  in  fact  Coaymmist 

j 

Party  meetings.  After  two  innocuotis  questions,  the  following 

occurred  (eo^^hasis  added):  | 

”Q  You  said  these  meetings  at  the  private  homes  jwere 
Communist  Party  meetings.  Did  they  have  a  name^ 

A  There  was  no  name  that  I  knew  of.”  (j.  A.  14.|) 

j 

The  examiner,  having  thus  established  by  his  state^nents, 
though  not  by  appellant’s,  that  the  meetings  were  of  the  jConniunLst 

I 

Party,  thereafter  couched  his  questions  to  include  assert^<»is  to  that 
effect,  i^jpellant,  accepting  the  acc;irac7  of  the  examinee’s  word, 
did  not  dispute  the  assertions,  though  he  continued  to  dehy  (when 

the  examiner  indiscreetly  gave  him  a  chance)  that  he  had  ^own  that 

i 

the  meetings  were  of  the  Cammunist  Party.  Thus  the  questions  and 
answers  continued: 

I 

”Q  Mr.  Peyro,  you  joined  this  group  which  was  a  group 
of  the  Ccammnist  Party  in  approximately  January  bf  1935 
is  that  correct?  A.  Yes  sir. 

i 

i 

”Q  Now  during  the  time  you  were  a  member  of  thie 
grotq)  of  the  Communist  Party  jo\i  only  attended  tjwo 
meetings.  Is  that  correct?  A.  Yes  sir.  Yes  si^. 

i 


”Q  Did  you  still  continue  to  attend  the  regular 
union  meetings  jifter  you  dropped  out  of  the  Canmjunist 
Party?  A  Yes  sir.  You  have  to  attend  the  unioh 
meetings.  ... 

”Q  Going  back  to  a  question  that  I  asked  you  a  ividiile 
ago,  if  you  were  ever  at  any  time  a  member  of  tljie 
Cocnrunist  Party,  your  answer  was  ’no  not  at  any  i time’, 
we  had  better  change  that  to  ’approximately  two  months’, 
is  that  correct?  A  No  I  didn’t  know  anything  about  it 
was  a  communist  party,  that  is  the  reason  I  denied  it. 

I  knew  after  that.  When  I  didn’t  know  what  it  vjias  I 
was  told  it  was  the  Communist  Party.  | 

”Q  These  Communist  Party  meetings,  they  were  meetings 
of  the  East  Side  Section,  weren’t  they?  A  I  wouldn’t 
know  whether  it  was  East  Side  or  >^t.  I  was  t^en  up 
there  not  knowing  what  was  going  on  except  taken  up 
there  as  a  visitor. 

! 

”Q  You  joined  the  Coonrunist  Party  in  approximately 
January  of  1935,  you  signed  an  application  which  was 


4. 


2/ 

giwn  to  70U  by  Norris  Rubin  or  Axnando  Davila,  you 
attended  two  aeetix:g8  in  private  hGoes,  and  then  you 
dropped  your  membership  in  the  party.  Is  that  correct? 

A  At  the  time  I  didn*t  know  it  was  the  party  so  I  Just 
went  along.  But  I  didn*t  know  it  was  the  Cccmunlst 
Party.  I  was  told  it  was  a  meeting  for  local  members 
and  you  had  to  go.  In  the  first  place  I  would  not  have 
gone  for  sure.  I  was  forced  to  go  to  that  meeting.  I 
was  told  they  had  some  women  there.  That*s  it. 

'Hiat  is  exactly  the  point,  I  was  taken  there,  there  was 
going  to  be  a  party  there.  I  was  not  told  it  was  the 
Cocanonist  Party. 

**Q  But  you  know  now?  A  Why  yes,  but  at  the  time  I 
didn*t  know  anything.  I  had  to  follow  orders*l  (J.A.  14'‘l6). 

Subsequently,  the  following  occurred: 

”0,  Hr.  Peyro,  there  is  confidential  information  idiich  I 
steted  a  while  ago,  that  you  were  a  member  of  Ihiit  B-U 
of  the  Sast  Side  Section  in  1935.  Is  it  your  opinimi 
that  that  information  pertains  to  these  two  meetings 
you  attended  in  the  private  homes?  A  I  imagine  it 
does,  but  I  don't  know  azything  about  the  unit,  I  was 
not  told  anything  about  units';  (J.A.  17). 

The  appellant  denied  paying  any  dues.  However,  money  was 
solicited  at  the  house  meetings,  and  appellant  said,  "If  I  had  a 
penny  I  put  it  in,  if  I  didn't  have  a  penny  I  didn't  put  it  in" 

(ja.  15.  13). 

Kimnle's  testimony.  Kiiq>le  had  been  a  member  of  the  Commun¬ 
ist  Party  between  1928  and  1939.  in  order  to  spy  on  it  for  the  Los 
Angeles  police  force.  He  is  now  retired  from  the  police  force, 
and  supplements  his  retirement  pay  by  frequently  testifying  as  a 
government  witness  in  d^rtation  proceedings  for  $22.00  a  day 
(J.  A.  18,  24;  Tr.  62-63). 

Kisple  testified  in  Janizary  1953:  About  1934  or  1935.  -  ^ 

appellant  was  "frequently  around  the  Cocmunist  headquarters"  in 
Los  Angeles,  and  Klmple  became  acquainted  with  appellant  throu£^ 
Chaite.  the  business  agent  of  appellant's  union  and  a  member  of  the 
Oonmunist  Party  (Tr.  46,  47).  He  also  saw  appellant  at  a  Communist 


3.  This  represents  another  inprovization  by  the  examiner. 

>  /^ipellant  had  previously  testified  that  he  had  signed  a  small  blank 

^  ’  ctard  to  Join  the  grovp.  He  had  denied  that  he  had  signed  an 

application.  Hs  had  not  said  who  gave  him  the  card.  (J.  A.  13  •) 

.  It  is  inposaible  to  tell  Aram  the  record  whether  he  signed  the  card 

to  Join  the  union  group  in  the  plant  (found  by  the  Board  of  Inmigra¬ 
tion  i^jpeals  not  to  be  a  Communist  Pai^y  unit )  or  in  order  to  attend 
»  the  private  house  meetings. 


5. 


Part7  "gathering  place”  (Tr.  49)*  This  tiimed  out  to  be! a  coopera- 

j 

tire  hall  idiich  various  organizations  other  than  the  Cormhuni  st 
Party  also  xised  from  tine  to  time  (Tr.  62,  66).  Two  uph<j>lsterers, 

I 

Chaite  and  another,  told  him  (outside  of  appellant’s  presence)  that 

i 

appellant  was  a  meober  of  the  C<mBrrunist  Party  (Tr.  50).  jin  1936, 

I 

Kis^le  received  a  suitcase  containing  3x5  file  cards  on  which  were 

I 

typed  names  and  other  information,  l^ese  cards  were  supposed  to 
relate  to  persons  who  were  members  of  the  Communist  Part^  in  Los 
Angeles  from  1924  to  1936.  Kimple  copied  these  cards  an4  turned  the 

i 

I 

copies  over  to  the  p)oliee.  Kiii^>le  did  not  make  out  the  cards  and 
did  not  know  who  did.  Scmetime  in  the  period  1936-1939  he  saw  among 
the  cards  one  indicating  that  plaintiff  had  been  a  monber  of  the 
Cooraunist  Party  in  1935.  After  1939,  Kimple  had  not  seeh  the  cards 

j 

or  copies  (Tr.  51-53»  65,  67,  73-74)*  A  copy  of  the  cari  was  not 

1 

Introduced  in  evidence.  Eij:^)le  never  saw  appellant  at  a  closed 

i 

Party  meeting  (Tr.  74).  j 

Appellant’s  "silence.”  The  Immigration  Service  csUled 
appellant  as  the  first  witness  in  the  deportation  hearing.  Appellant 
was  represented  b7  an  attorney  at  the  hearing,  ^iba  stated  that  he 
was  advising  appellant  to  refuse  to  answer  questions  on  the  grounds 

that  the  proceeding  was  "in  the  nature  of  a  criminal  proceeding  and 

I 

appellant  "is  not  required  to  testify  against  himself."  jAppellant 

followed  his  counsel’s  advice  and  refused  to  be  sworn  or  |to  answer 

i 

questions  at  the  hearing.  (Tr.  5>  10,  11.) 

I 

I 

i 

The  Board  of  Tnmigratimi  Appeals  construed  appellsint’s 
testimony  as  admitting  that  he  had  Joined  the  Coomunist  ifarty,  but 

I 

as  denying  that  he  knew  at  the  time  that  the  organization  was  the 
Ocmmonist  Party.  It  held,  therefore,  that  a  finding  of  cjeportability 
could  not  be  sustained  on  his  testimmay  alone.  (J.  A.  23|.) 

I 

However,  on  the  basis  of  Kimple’s  testimony  and  afipellant’s 

! 

refusal  to  testify  at  the  deportation  hearing,  the  Board  rejected 

the  exculpatory  part  of  a^^^pellant’s  testimony,  accepted  the  claimed 

! 

"admissicxi,"  and  found  that  appellant  had  been  a  voluntaijy  member  of 


the  Oonmuniat  Partj*  The  Board  stated  (J.  A*  2A-25): 

"Re^)ondent»s  25i>pellant»s7  silence  in  view  of  the 
testiiBooy  against  him  gives  rise  to  the  inference  that  had 
he  testified,  his  testimony  would  have  been  unfavorable 
to  him*  •  •  2h  view  of  Kimple^s  testlizoi7  and  the  res¬ 
pondentia  sil^ence,  we  conclude  that  the  record  establishes 
voluntary  membership  in  the  Communist  Party,  Kinpleis 
testimony  that  respondent  frequented  the  Communist  Party 
headquarters  makes  incredible  respondant*s  claim  that  he 
didjTOt  know  the  organization  he  had  joined  was  the 
Communist  Party,  His  admission  of  membership  in  a  unit 
of  the  Communist  Party  can  therefore  be  accepted  without 
accepting  his  self-serving  qualification  that  he  did  not 
know  that  he  had  joined  the  Communist  Party.** 

Appellant  thereupon  filed  with  the  Board  a  motion,  sj^rted 

by  his  affidavit,  to  reopen  the  proceeding  to  Mtn  -to  apply 

for  suspension  of  d^rtation.  The  motion  and  affidavit  alleged 

that  appellant  was  eligible  for  suspension  under  section  ^Vt  of  the 

loraigration  and  KaUonality  Act  8  U,  S,  C,  1254,  in  that  he  had  been 

I^QTSically  present  in  the  llnited  States  for  more  than  tan  years 

following  the  cause  of  d^rtation,  that  during  all  that  period  he 

was  of  good  moral  character,  and  that  deportation  would  cause 

extreme  and  unusiwl  hardship  to  amself ,  his  mother,  and  his  children, 

(J,  A.  25-28) 

The  Board  deniec^  the  moti^  on  the  following  grounds  (J,A,  29): 

**Becauso  [the  respondent  was  given  an  opportunity  to 
apply  and  did  not  avail  himself  of  the  opportiuiity  and  be- 
®8nse  he  did  not  testify  in  the  proceedings,  we  believe 
his  motion  should  be  denied.  Furthermore,  the  motion  is 
accon^anied  by,  an  affidavit  signed  by  the  responderA 
idiich  in  the  general  language  of  the  statutes  states  his 
belief  that  he  is  eligible  for  relief.  There  is  no 
express  disavowal  of  membership  in  a  subversive  organi¬ 
zation  within  the  past  ten  years  or  evidence  of  such 
nature,** 

While  the  case  wjts  pending  in  the  District  Court,  and  before 
trial,  appellant  filed  ^  motion  with  the  Board  of  Immigration  Appeals, 
reconsideration  of  the  decision  of  deportability,  on  the 
grounds  that  the  evidence  did  not  establish  **membership**  in  the 
light  of  Galvan  v.  Press.  347  U,  S,  522,  decided  after  the  Board^s 
original  decision  (J.  A,  30),  The  Board  denied  the  motion, 
rejecting  appellant*s  cemtention  <ui  the  following  grounds  (J,A,  31): 

"The  case  of  Galvan  v.  Press  supra  merely  stands 
^OT  the  (ur^^position  that  *Sl^)port,  or  even  demonstrated 
knowledge,  cf  the  party*s  (Coanunist  Party)  advocacy 
of  violence  was  not  a  prerequisite  to  deportation  lujder 


the  Act.*  This  case  did  not  give  to  the  word  *mleniber- 
ship*  a  meaning  which  it  did  not  have  previousl|jr. 

(Cf.  page  528.)  It  sets  forth  clearly  that  thej  test 
of  deportability  is  that  the  alien,  to  be  deportable, 
shall  have  Joined  the  party,  knowing  it  to  be  such, 
and  that  he  joined  it  of  his  own  free  will.  Heire, 
the  preliminary  statement  of  the  alien  shows  thht  he 
joined  a  *  group*.  The  testimony  of  the  witnessi  Kirqple 
establishes  his  awareness  of  the  organization  as  a 
unit  of  the  Conmunist  Party.  The  respondent  revised 
to  testify  in  the  face  of  this  adverse  testimony. 

There  is  no  basis  for  a  claim  that  he  did  not  jpin 
of  his  own  free  will.  Clearly,  the  test  laid  dbwn  in 
the  Galvan  case  has  not  been  violated  here.^*  ! 


STATUTES  BIVOLVED  | 

i 

1.  Section  22  of  the  Internal  Security  Act  of  19j^»  84 

Stat.  1006,  amended  the  Immigration  Act  of  October  16,  l^IB,  to 

i 

provide  that  section  1  thereof  read  in  part  as  follows:  j 

**That  ary  alien  who  is  a  member  of  any  one  of  the 
following  classes  shall  be  excluded  frcm  admission 
into  the  United  States: 

(2)  Aliens  %dio,  at  any  time,  shall  be  or  shpU 
have  been  members  of  any  of  the  following 
classes:  *  *  I 

•M-  » 


(c)  Aliens  who  are  members  of  or  affil 
with  (i)  the  Communist  Party  of  th 
United  States.  .  .  .** 


2.  The  same  Section  22  amended  the  1918  Act  to  pt^vide  that 

i 

section  4(a)  thereof  read  in  part  as  follows:  | 

I 

**Any  alien  who  was  at  the  time  of  entering  the 
Ihiited  States,  or  has  been  at  any  time  thezreafter, 

...  a  member  of  any  one  of  the  classes  of  aliens 
enumerated  in  Section  1(2)  of  this  Act,  shall  upon 
the  warrant  of  the  Attorney  General,  be  taken  ipto 
custody  and  deported  in  the  manner  provided  in  the 
Inmigration  Act  of  February  5,  1917*  The  provijsions 
of  this  section  shedl  be  applicable  to  the  clasps 
of  aliens  mentioned  in  this  Act,  irrespective  of  the 
time  of  their  entry  into  the  United  States.” 

3*  Section  22  of  the  Internal  Security  Act  was  carried 

1 

I 

forward  by  section  241(a)(6)(c)  of  the  Immigration  and  Nationality 

Act,  8  U.  S.  C.  1251(a)(6)(c),  providing  in  part; 

”Any  alien  in  the  Uhited  States.  •  .  shall  uj^n  the 
order  of  the  Attorney  General,  be  deported  tdio  k  .  .  • 
is  or  at  any  time  has  been,  after  entry  a  member  of 
the  following  classes  of  aliens:  ...  Aliens  w^  are 
members  of  •  .  .  the  Coismunist  Party  of  the  United 
States.”  I 


8. 


STATEMENT  CF  POINTS 

1*  The  court  below  erred  in  denying  the  corsplaint. 

2.  The  court  below  erred  in  failing  to  grant  Judgtnent  for 
^^Uant. 

SUMKAHT  OF  ABGOMENT 

I. 

The  finding  that  appellant  had  been  a  member  of  the  Ckanmmist 
Party  in  1935  is  not  suj^rted  by  substantial  evidence* 

A.  The  Board*  s  finding  rests  on  its  assumption  that  appellant 
admitted  in  his  testimony  that  the  two  house  meetings  he  attended 
were  meetings  of  the  Goomonist  Party*  i4>pellant*s  testimony  was  to 
the  effect  that  he  did  not  know  this  to  be  the  case  at  the  time 
he  attended  the  meetings*  He  also  said  that  he  knew  **after  that** 
and  "now**  that  the  group  was  a  CoianurJst  group*  But  this  statement 
was  not  based  on  any  real  source  of  knowledge,  but  merely  represented 
appellant* s  willingness  imder  intimidating  circumstances  to  accept 
the  suggestions  of  the  interrogator  that  the  group  was  a  Communist 
groqp*  Accordingly,  it  has  no  probative  value* 

Moreover,  even  if  it  be  assumed  that  appellant  admitted  that 
the  groa;^  was  a  Communist  group,  it  does  not  follow  that  by  attend¬ 
ing  two  meetings  of  the  group  he  thereby  Joined  the  Communist  Party* 
B*  Even  if  appellant  became  a  meciber  of  the  Communist  Party 
by  attending  the  two  meetings,  nevertheless  the  evidence  does  not 
rrtjut  his  testimony  that  he  did  not  know  the  group  was  a  xuiit  of  the 
CodBunist  Party,  that  he  attended  the  meetings  only  in  order  to 
keep  his  Job*  Hence  t^e  meoibership,  if  it  existed  at  all,  was 
neither  voluntary  nor  conscious  membership  in  the  Party,  and 
therefore  not  a  cause  for  deportation* 

The  Board  rejected  i^;qpellant*s  exculpatory  testimony  becaxise 
Klnyle  testified  that  eightden  years  before  appellant  had  frequented 
Coomunist  Party  headquarters  and  because  appellant  would  not  on 
advice  of  counsel,  testify  at  the  hearing  itself*  Kijq)le*s  testi¬ 
mony,  being  the  testimony  of  a  professional  witness  about  remote. 
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casual  events,  is  entitled  to  little  weight  and  can  not  ctat^ireigh 

appellant’s  denials.  Sven  if  Kinple’s  testimony  is  beli^ed,  it 

I 

does  not  establish,  under  the  standards  required  for  depdrtation 

I 

orders,  that  appellant’s  explanation  was  false.  Appellant’s 

"silence”  did  not  erase  the  testimony  he  had  given  under  joath,  and 

1 

his  refusal  on  advice  of  counsel  to  repeat  his  prior  testimony  was 

not  substantial  evidence  that  his  prior  testimony  was  fallse. 

[ 

C.  Assuming  that  the  evidence  shows  that  appellant  had  been 

i 

a  voluntary  and  conscious  member  of  the  Communist  Party,  neverthe¬ 
less .  it  establishes  that  he  had  been  inactive  and  had  jcjined  in 
'  ! 

order  to  keep  his  job.  Therefore,  appellant  was  only  a  »|naminal" 
member  under  Galvan  v.  Press .  34-7  U.  S.  522,  and  hence  ncft  deport— 

i 

able.  I 

The  Board,  erroneously  ruling  that  Galvan  held  that  all 

[ 

voluntary  members  are  deportable,  infused  to  apply  Galvan’s 
principle  of  "ncminal”  membership.  At  a  niriiiiiun,therefo3i^,  the 

j 

case  must  be  iremanded  Tor  admiriistrative  r^determination  j  on  correct 

I 

I 

principles  of  law. 

II.  I 

! 

The  Board  has  discretion  to  reopen  a  deportation  dase  to 
permit  application  for  and  consideration  of  suspension  of  deport¬ 
ation.  The  Board’s  refusal  to  entertain  petitioner’s  mo^on  to 

I 

1 

reopen  for  that  pxirpose  was  an  abuse  of  discretion  and  a|  refusal  to 

I 

exercise  discretion.  I 

i 

the  circumstances  point  to  the  necessity  and  (advisa¬ 
bility  of  suspension.  The  Board’s  refusal  to  reopen  was  based 
first  on  the  fact  that  appellant  had  not  applied  for  susper^sion 
dTiring  the  deportation  proceeding.  This  is  a  refusal  tO|  exorcise 
the  Board’s  admitted  discretionary  power  to  entertain  applications 
made  after  a  deportation  order  is  entered.  Purthormore,|  appellant 
could  have  applied  for  suspension  during  the  proceeding  jonly  by 
executing  under  oath  a  form  vrtiich  would  have  virtually  ^needed 
his  deportability.  Suspension  may  not  be  conditioned  orj  a  surrender 

of  the  right  to  contest  deportability  and  on  an  applicarit’s 

•  I 
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swearing  to  sooiethixig  he  does  not  consider  true# 

The  Board* s  other  reasons  for  refusing  to  entertain  the 
suspension  application  —  that  appellant  did  not  testify  in  the 
suspension  proceeding  and  that  he  did  not  include  in  his  applJ.cation 
snticipatory  allegat^-ons  disavowing  current  inenibex*ship  in  subversive 
organizations  —  are  also  without  substance# 

ABGlBiBJT 

I#  THE  EffIDBiCE  DOES  NOT  SDPPOfiT  THE  FII3DING  THAT 
APPSIIiANT  HAD  BEHI  A  MEMBER  OF  THE  C0M^!UNIST 
PARTI#  FOHTHEEMQRE,  THE  BOARD  APPLIED  AN 
ESROMEOOS  F&INCIFLE  OF  LAW# 

SectiOT  22^(b)(4)  of  the  Tmazl  gration  and  Nationality  Act^ 

8  D.  S#  C#  1252(b)(4),  provides:  «»No  decision  of  deportability  «>*an 
be  valid  unless  it  is  based  T;^x>n  reasonable,  substantial  and 
probative  evidence#"  Section  l£)(e)  of  the  Adcinistrative  Procedure 
Act,  5  U#  S#  C#  lD09(e),  provides  that  a  reviewing  court  shall  set 
aside  an  adainistrative  order  "  unsupported  by  substantial  evidence#" 
Neither  of  these  standards  is  satisfied  in  this  case# 

A#  The  Evidence  Does  Not  Establish  That  Appellant 
Ever  Joined  the  Coamznist  Party# 

Appellant  testified  that  he  had  attended  two  meetings  of  a 
group  held  at  a  private  home#  The  sole  basis  for  the  finding  that 
appellant  had  been  a  member  of  the  Connunist  Party  in  1935  is  the 
assuEqjtion  by  the  Board  of  Laaigration  i^jpeals  that  appellant 
admitted  that  (1)  this  group  %ias  a  unit  of  the  Cocmunist  Party, 
which  (2)  he  joined  as  a  member#  Kimple*s  testimony  was  relied  on 
by  the  B  oard  only  to  rebut  appellant«s  testimony  that  he  had  not 
known  that  the  group  was  Cocmunist#  Kiji^le  could  not  establish 
that  the  group  was  a  CoRinunist  Party  unit  or  that  appellant  had 
joined  it,  because  he  knew  nothing  about  the  group  or  i4q;>ellant*s 
atteiwlance  at  its  meetings# 

Nor,as  the  Board  recognized,  could  Kliiqple*s  testimony 
establish,  independently  of  appellant*s  claimed  admission,  that 
appellant  had  been  a  member  of  the  Comaunist  Party#  The  testimony 
given  by  Kimple  on  personal  knowledge  was  merely  that  he  had  seen 
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appellant  at  Communist  Part7  headquarters  and  at  a  hall  jsometiiaes 
used  by  the  Connnunist  Party,  as  well  as  by  other  organizjations* 
Obviously,  this  falls  far  short  of  establishing  Party  mejmbership* 


Simple  tg  other  testimor*y  was  hearsay  —  that  two  persons 
had  told  that  appellant  was  a  member  of  the  Communist  Party, 

I 

and  that  appellant’s  name  was  typed  on  one  of  a  large  batch  of 

cards  which  someone  had  told  Kimple  related  to  members  o[f  the 

1 

Communist  Party.  This  testimony,  of  course,  coxild  not  support 


the  finding  of  membership.  In  United  States  ex  rel  Brzotvich  v. 

I 

Holton.  222  F.  2d  840,  the  Seventh  Circuit  held  that  he^ay 

I 

i 

testimony  can  not  support  a  finding  of  Communist  Party  nlembership 

1 

for  the  purpose  of  deportation  even  though  the  alien  do^s  not  take 
the  stand  and  deny  the  accusation. 

Accordingly,  the  deportation  order  can  stand  on3^  if  the 
Board  was  correct  in  treating  appellant’s  testimony  as  an  admission 
that  he  had  joined  a  lanit  of  the  Camnunist  Party.  In  the  statement 
of  the  case  we  have  reviewed  appellant’s  testimony  in  detail.  We 
believe  this  shows  that  the  Board  was  wrong  in  treating  |the 


appellant’s  "admission”  as  evidence.  i 

As  the  Board  recognizes,  s^pellant  throxi^out  der|ied  that 
he  knew  at  the  time  he  attended  the  meetings  that  the  gpoup  was  a 
Ccmmunist  Party  unit.  Appellant  did  say, however,  that  l^e  knew 
"after  that”  and  "now**  that  the  grovp  was  a  Communist  gij^iq).  But 

he  said  this  only  after  the  interrogator  from  the  Immigration 

I 

Service  had,  for  all  practical  purposes,  told  him  that  Such  was 
the  case.  Appellant’s  "admission”  appears  to  have  been  nothing 
more  than  an  acceptance  of  the  interrogator’s  word,  i^^ellant’s 
testimony  shows  that  he  was  willing  to  believe  the  inte^trogator, 
but  it  negatives  any  inference  that  he  had  ar^  other  baiis  for 
believing  that  the  meetings  were  of  the  Communist  Partyi  For  when 

j 

the  interrogator  first  asked  if  the  meetings  were  Cooanuijiist  Party 
meetings,  appellant  answered:  "I  imagine  they  were  whi^  I  didn’t 
understand  what  they  were  talking  about."  And  even  thii  answer 

I 

after  the  interrogator  had  already  told  him  that  t^e  Service 


came 


had  cooildential  inTomation  that  he  had  Joined  a  unit  of  the 
Cconunist  Party. 

Appellant*s  **adDii8sion**  could  be  laeaningful  only  if  he  had 
an  adequate  source  for  the  knowledge  »»adiaitted.**  So  far  as  his 
testimony  shows,  the  only  basis  he  had  for  conceding  that  the 
meetings  were  Conmunist  Party  meetings  were  (1)  that  he  did  not 
understand  idiat  went  on  at  the  meetings,  and  (2)  the  interrogator 
told  him  that  he  had  belonged  to  the  Comnunist  Party.  Neither  of 
these  circumstances  are  adequate  sources  for  the  “admission,**  and 
therefore  the  **admission'*  was  worthless. 

It  must  be  realized  that  there  is  a  reasonable  eoqplanation 
for  the  appellant *8  acquiescence  in  the  interrogator’s  view  that 
the  meetings  were  of  the  Cooanunist  Party,  and  that  if  there  is  any 
obscurity  in  the  record  the  fault  was  the  interrogator’s,  not 
appellant’s.  ^>pellant  is  an  alien  with  a  anall  connand  of  aiglish. 
He  is  a  neober  of  a  nationality  which  has  for  many  years  been  the 
object  of  discrimination  in  southern  California.  He  was  interrogated 
in  the  offices  of  the  Tnnlgration  and  NatTiralization  Service, 
T2naccoBq>anied  by  counsel  or  friends,  and  surroxinded  by  Service 
eciqplogrees.  The  interrogator  ociinously  told  him  fron  the  start  that 
the  Service  had  confidential,  detailed  information  that  he  had  been 
a  member  of  a  specific  unit  of  the  Cconunist  Party  at  a  precise 
time.  The  interrogator  warned  him  of  perjury,  and  he  twisted 
innociious  statements  by  ^^Uant  into  concessions  of  guilt.  Under 
these  hi^Jy  intimidating  circumstances,  it  is  no  wonder  that  the 
appellant  acquiesced  in  the  interrogator’s  evident  belief  that  the 
meetings  were  those  of  the  Cconunist  Party. 

If  the  interrogator  had  been  genuinely  interested  in  discov¬ 
ering  the  true  facts,  rather  than  in  trailing  appellant,  the 
interrogator  would  have  e3q)lored  the  source  of  appellant’s  know¬ 
ledge  for  his  statements  that  he  knew  ''after  that"  and  “now”  that 
the  meetings  were  of  the  Coomunist  Party.  The  interrogator  did 
not  do  so,  with  the  result  that  there  appears  only  the  inadequate 
bases  for  “adnissionf  referred  toibove.  Hence  the  “aicbnission'' 
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fails,  and  with  it  the  deportation  order. 

Even  if,  contrary  to  what  we  have  said,  it  be  hield  that 
the  meetings  were  of  the  Communist  Party  because  appellant 
wadmitted**  this  to  be  the  case,  it  still  can  not  reasonably  be  held 
that  appellant  became  a  member  of  the  Connrunist  Party  ^rely  by 

attending  these  two  meetings.  Appellant  admitted  thatj  he  joined" 

i 

the  group.  But  "joined"  is  an  ambiguous  word.  Appelljmt  joined  the 

i 

group  physically  by  attending  its  meetings.  But  it  do^s  not  follow 
that  he  joined  it  as  a  xaiit  of  the  Coomunist  Party  so  ^5  to  become 
a  member  of  the  Party.  A  person  vdao  attends  a  Paarby  meeting  is  not 
necessarily  a  member  of  the  Party.  Bridges  v.  Itaited  ^tates.  199 
F.  2d  811,  836.  ^fe3l^bership  must  be  established  by  propf  that  the 

j 

person  involved  met  the  formal  characteristics  of  membership,  as 
that  he  had  applied  for  membership,  paid  dues,  been  accepted  for 
menbearship,  etc.  United  States  v.  Rpfmjngton.  191  F.  2^  2t6,  ceart. 
den.  343  U.  S.  907;  Fisher  v.  United  States,  231  F.  2d|99;  United 

i 

1 

States  V.  Reimer,  79  F.  2d  315  •  No  such  paroof  ^peaarsjin  this 
record,  ! 

B.  Even  If  It  Be  Assumed  That  Appellant  Had  Be^  a 
Member  of  the  Communist  Paarty,  the  Evidence  Does 
Not  Establish  That  He  Was  a  Voluntary  Hembeaf  VJho 

Knew  That  the  Oarganization  V7as  the  Commuasi8l|  Paarty. 

1 

Assuming,  arguendo,  that  the  two  meeting  appellant 
attended  weare  of  the  Communist  Paarty,  and  that  by  atteriding  them  he 

I 

I 

became  a  member  of  the  Party,  neveartheless  the  evidence  is  still 
insufficient,  since  it  does  not  establish  that  the  membership  was 
voluntaary  and  with  knowledge  that  the  organization  was  the 
Cooamanist  Paarty. 

i^pellant  denied  that  he  knew  that  the  meetiaigs  weare  of 

I 

the  Commaaiist  Par*ty.  Accoardiaigly,  as  the  Boaard  itself  held, 
depoartability  can  not  be  found  on  his  testimony  alone.  |  Fuarthermoa;^, 

i 

appellant  testified,  without  contradicticm,  that  he  attended  the 
meetings  only  because  he  was  oardeared  to  do  so  by  uaiion  Officials  azid 

had  to  do  so  to  keep  his  job.  This  uncontradicted  test|imony  pare- 

i 

vents  a  finding  that  the  mendsearship,  if  it  existed,  was;  voluntaay. 
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The  Boards  however,  rejected  appellant^ a  denial  that  he  knew 


the  meetings  were  of  the  CasBux:ist  Party,  because  of  Ki2iqple*s 
testimony  that  sppellant  had  frequented  Party  headquarters, 
apparently  in  the  ccoqpany  of  his  union  business  agent^  and  because  of 
appellant*s  **silence.**  Neither  of  these  are  sufficient  grounds  to 
reject  appellant  *s  exculpatory  statements  within  the  applicable 
standards  of  proof. 

Kimple^s  testimony  is  entitled  to  little  or  no  weight.  He 
was  a  professional  witness,  testifying  about  casual  events  of 
ei^iteen  years  previously.  The  remoteness  of  the  events  is  alone 
enou^  to  prevent  his  testimony  troai  being  substantial  (United 
States  V.  Qiase.  135  F.  Sx:^.I?30,  233;  United  States  v.  Bridges. 

133  F.  Stqjp.  638,  6l*l)  or  from  being  sufficient  to  discredit 
q;qpellant*s  flat  denials.  Moreover,  even  if  Kia^le^s  testimony  is 
fully  credited,  the  fact  that  appellant  frequented  Party  heeuiquarters 
in  1935  is  cot  a  substantial  basis  for  concluding  that  he  knew  that 
the  two  meetings  he  attended  were  meetings  of  the  Communist  Party, 
in  the  face  of  his  testimony  to  the  contrary.  The  most  KiD^>le*s 
testimony  can  do  is  to  raise  a  questionable  inference. 

As  for  ^ppellant*s  **siljence,**  the  facts  are  that  appellant 
did  testify  imder  oath.  His  refusal  to  repeat  hja  testimony  on 
advice  of  counsel  did  not  erase  his  prior  testimony  and  was  not 
substantial  evidence  that  his  prior  testimony  was  false. 

Finally,  even  if  it  be  assumed  that  appellant  did  know  that 
the  meetings  were  of  the  Communist  Party,  nevertheless,  his  testi¬ 
mony  that  he  attended  these  meetings  in  order  to  keep  his  Job  is 
not  rebutted,  and  establishes  that  the  membership,  if  any,  was  not 
voluntary. 

C.  Assvmiing  Voluxxtary  and  Conscioxis  Membership,  It 
Has  "Nominal”  and  Hence  Not  a  Cause  of  Deportation. 
Furthermore,  the  Boeird  Erred  by  Not  implying  the 
Standard  of  ^Nominal”  Membership. 

Galvan  v.  Press.  347  U.  S.  522,  holds  that  voluntary  and 
ccuiscious  menbersfaip  in  the  Coonunist  Party  is  not  a  caxxse  of 
deportation  if  the  membership  was  merely  "nominal.”  Assuming  that 


the  evidence  establishes  that  appellant  had  been  a  volant^  and 
conscious  member,  nevertheless  it  certainly  does  not  establish  that 

I 

he  had  been  more  than  a  «*noninal  member.**  (H  the  contrary, 
appellant’s  passive  attendance  at  the  two  meetings  obvioT^ly 
constituted  only  **nominal»»  membership  at  most.  Fiyrthermore,  since 

i 

^pellant  attended  the  meetings  in  order  to  keep  his  JobJ  he  falls 
within  one  of  the  specific  categories  of  "nominal"  membe^,  those 
who  joined  "to  obtain  the  necessities  of  life"  (Galvan  aj  527). 

The  Board  of  Bmiigration  Appeals  refused  to  apply  j  the 
principles  of  Galvan.  It  erroneously  held  that  Galvan  pjimlts 
deportation  of  all  voluntary  members,  and  it  refused  to  jrecogniae 
or  apply  the  qualificaUon  as  to  "nominal"  members  (see 
pp.7-8  ).^  At  a  minimum,  therefore,  the  case  must  be  rejnanded  to 
the  Board  for  admiristrative  redeteimination  on  the  basip  of  the 
correct  principles  of  law.  If  an  administrative  order  ^s  based  on 
an  incorrect  legal  premise,  it  cannot  be  sustained  even  |if  it 
might  have  been  rested  on  valid  praiises.  N.I..R,B.  v.  I^irpinla 

A  Power  Co..  314  0.  S.  469;  31S 

U.  S.  80;  F.P.C.  V.  Idaho  Power  Co.,  344  0.  S.  17,  20;  D^^t 
Primtins^v.  91  App.  2.  0.  72,  202  F.  2d  298}  I-ississlai 

River  Fuel  Coro,  v.  F.C.C..  82  i^p.  D.  C.  208,  l63  F.  2^  433,  449. 

II  The  Refusal  to  Entertain  the  Applicationj  for 
Susp^sion  of  Deportation  Was  an  Abuse  of 
Discretion  or  a  Refusal  to  Exercise  Discretion. 

the  applicable  regulations,  the  Board  of  ijanigration 
Appeals  has  discretion  to  reopen  a  proceeding  after  a  <^rtation 
order  has  been  affirmed  by  the  Board,  in  order  to  entertain  an 

_ _ _ _ _ _ _ 

A.  We  do  not  brief  the  subject  of  "nominal"  membership  at 

length,  since  it  has  already  been 

p^Lg  in  this  Court  (e.g.,  Martines  v.  ^ 

Ko<^]v.  Brownell.  Nos.  13,264  and  13,374T^_stoM^i^^ 

^Sdoubtedly  be  ^ified  by  the  Supreme  ^  ^MA^eued 

decision  in  Rowoldt  v.  Perfetto.  No.  34,  Oct.  Tem  1956.  argued 

Nov.  13,  1956.  j 
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application  for  su^tension  of  deportation*  A  refusal  to  reopen  a 
d^)ortation  case  to  peznit  application  for  and  consideration  of 
su^Mnsion  of  dqportatim  is  reviewable  for  abuse  of  discretion* 
Arakas  t*  200  F*  2d  322«  y2h%  Kavadias  v*  Cross*  d2  F* 

Sxipp*  716,  aff ♦d*  177  F.  2d  497;  Ubited  States  ex  rel  Adel  v* 
Shaiiphnassr*  183  F.  2d  371;  Obited  States  ex  rel  Partheniades  v* 
Steugfaaessy.  146  F*  Supp*  772,  776* 

an  the  circumstances  in  the  present  case  indicate  the 
necessity  and  desirability  of  suspension,  and  the  Board*s  refusal 

^  y 

to  entertain  the  suspension  application  was  an  abuse  of  discretion* 

Indeed  the  Board  refused  even  to  exercise  its  discretion,  as  ^>pears 

fjrom  the  reasons  given  in  its  denial. 

The  Board*  s  first  reason  was  that  appellant  had  not  applied 

for  Airjng  the  d^>ortation  proceeding*  This  is  an 

outri^it  refusal  to  exercise  the  discretion  which  the  Board  a(hnitted> 

ly  has  to  entertain  i^qpplications  made  after  the  close  of  the 

proceeding*  For  if  this  reason  is  sound,  the  Board  can  never 

exercise  its  discretion  to  reopen*  Furthermore,  appellant  could 

have  applied  for  suspension  during  the  proceeding  only  by  executing 

under  oath  a  form  %ddLch  would  have  virtually  conceded  his  deporta** 

1/ 

bility*  It  is  not  permissible  to  condition  suspension  on  a 
surrender  of  the  right  to  contest  deportability  and  on  an 
applicant*s  swearing  to  something  he  does  not  consider  true* 

The  Board*s  second  reas<xi  was  that  appellant  did  not  testify 
in  the  deportation  proceeding*  But  it  was  precisely  appellant *s 
testimony  which  siqiports  the  Board*s  finding  of  deportability*  And 
this  reason  also  erroneously  conditions  the  availability  of  su^>en- 
Sion  on  a  surrender  of  the  ri^xt  to  contest  deportability* 


5*  Such  a  reopening  was  ordered,  for  example,  in  a  case  now  pending 
in  Court*  See  p*  34  of  Joint  Appendix  in  Hedge  v*  Browiell. 

Mo*  13,018* 

6*  Ifo  do  not  discuss  the  applicable  considerations,  since  they  have 
been  adequately  briefed  in  other  cases  involving  cooqparable  facts 
pending  in  this  Court*  See,  e*g*,  Kartinez  v*  Brownell*  No*  13,014; 
Grondahl  v*  Brownell.  No*  13,158* 

7*  See  Brief  for  Appellant,  p*  12,  in  Martinez  v*  Brownell.  No* 
13,014  in  this  Coxirt* 
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Finally,  the  Board  complained  that  ^ipellant»s  affidavit 
in  support  of  the  application  for  suspension  did  not  expressly 

disavow  membership  in  a  subversive  organization  within  th^  past  ten 

I 

years.  But  appellant  alleged  all  the  statutory  condition?  for 
suspension  eligibility,  including  good  character  for  more|  than  ten 
years.  He  had-  no  way  of  knowing'  what-  other  matters  the  Bpard 
might  be  interested  in.  It  is  unreasonable  for  the  Board|  to  require 
^licants  to  anticipate  all  possible  contingencies  whichj  may  occur 

to  the  Board.  No  matter  what  an  applicant  alleges,  the  B^ard  can 

I 

always  self-righteously  point  to  things  he  has  not  allege^.  Since 
appellant  alleged  the  statutory  conditions,  any  other  reljevant 
infonnati<m  was  something  to  be  developed  at  a  hearing  oii  the 

I 

suspension  application. 

I 

CX3NCLC3SICN  | 

j 

The  judgiaent  below  should  be  reversed.  j 

j 

Respectfully  submitted,  | 

i 

I 

Joseph  Forer 

i 

i 

David  Rein 

FCSER  &  REIN  ' 

711  li|.th  Street,  N.  W. 
Washington,  D.|  C. 

I 

Attorneys  for  Appelllant. 
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COUNTESSTATEMENT  OF  QUESTIONS  PBESENTED 

Appellant,  following  a  deportation  hearing,  has  been  found 
to  be  deportable  as  a  former  voluntary  member  of  the  Com¬ 
munist  Party  of  the  United  States.  The  evidence  supporting 
such  j&nding  is  based  upon  (1)  the  prehearing  statement  of 
appellant  respecting  his  membership  in  the  Party  in  1935,  (2) 
the  testimony  of  a  retired  police  officer  and  former  Communist 
Party  membership  official,  William  Ward  Kimple,  as  to  his 
identification  of  appellant  as  a  Party  member  in  1935,  and  (3) 
appellant’s  silence  and  failure  to  refute  the  evidence  adduced 
at  the  hearing  respecting  his  Party  membership.  Following 
the  entry  of  decisions  adverse  to  appellant  by  the  Special  In¬ 
quiry  Officer  and  the  Board  of  Immigration  Appeals  and  sub¬ 
sequent  to  the  closing  of  the  proceedings,  appellant  moved  for 
the  first  time  to  reopen  the  proceedings  in  order  to  apply  for  the 
suspension  of  the  order  of  deportation.  Appellant’s  motion 
was  denied  by  the  Board  of  Immigration  Appeals. 

In  view  of  the  foregoing,  the  questions  presented,  in  the 
opinion  of  appellees,  are  as  follows: 

1.  Whether  the  finding  that  appellant  is  deportable  on  the 
basis  of  past  membership  in  the  Communist  Party  of  the 
United  States  is  based  upon  reasonable,  substantial,  and  pro¬ 
bative  evidence? 

2.  Whether  the  denial  of  appellant’s  belated  motion  to  re¬ 
open  the  administrative  proceedings  constitutes  an  abuse  of 
discretion? 
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BRIEF  FOE  APPELLEES 


COTTNTEBSTATEHENT  OF  THE  CASE 

This  is  an  appeal  from  a  judgment  of  the  District  Court  en¬ 
tered  in  favor  of  appellees,  following  a  triaJL 

Appellant  is  an  alien,  a  native  and  citizen  of  Mexico.  He  last 
entered  the  United  States  at  El  Paso,  Texas,  in  1915,  without 
inspection,  and  appears  to  have  resided  in  this  country  once 
that  date.  On  September  4,  1952,  a  warrant  of  arrest  in  de- 
.  portation  proceedings  was  issued  by  the  Acting  Director  of  the 
.  Los  Angeles,  California,  District  of  the  Immigration  and  Na- 
-  turalization  Service,  and  served  on  appellant  on  September  11, 
1952.  Such  warrant  charged  that  appellant  had  been  found 
in  the  United  States  in  violation  of  the  Act  of  October  16, 1918, 
as  amended,^  in  that  he  has  been,  after  entry,  a  member  of  the 

*  The  Immigration  Act  of  October  16.  1918,  as  amended  by  Section  22  of 
the  Internal  Secnrity  Act  of  1960, 64  Stat  1006,  has  been  carried  forward  by 
Section  241  (a)  (6)  (c)  of  the  Immigration  and  Nationality  Act  of  1952,  8 
U.  S.C.  1251  (a)  (6)  (c). 
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following  class,  set  forth  in  Section  1  of  said  Act:  an  alien  who 
was  &  member  of  the  Communist  Party  of  the  United  States. 

A.  The  Deportation  Hearings 

On  September  24,  1952,  a  hearing  in  deportation  proceed¬ 
ings  against  appellant  was  commenced  pursuant  to  Section 
242  (b)  of  the  Immigration  and  Nationality  Act  of  1952,  8 
U.  S.  C.  §  1252  (b),  and  the  regulations  promulgated  there¬ 
under,  8  C.  F.  R.  §  242.  Mr.  Harold  Woods  presided  as  Special 
Inquiry  Officer  on  that  date  as  well  as  at  the  continued  hear¬ 
ing  held  on  December  8, 1952.  ^  When  the  hearing  was  resumed 
on  January  7,  1953,  Mr.  John'  B.  Bartos  replaced  Mr.  Woods 
as  Special  Inquiry  Officer  and  announced  that  Mr.  Woods  was 
no  longer  available  to  preside  at  the  hearing.  Further,  Mr. 
Bartos,  pursuant  to  8  C.  F.  R.  §  151.2  (e),  certified  that  he  had 
familiarized  himself  with  the  prior  proceedings  in  this  case 
(Tr.  39)  The  hearing  was  concluded  on  March  16, 1953,  with 
Mr.  Bartos  presiding.’ 

At  the  hearing,  appellant  was  represented  by  counsel  of  his 
choice.  Appellant  orally  acknowledged  that  he  understood  the 
nature  of  the  charges  and  that  he  was  entitled  to  be  represented 
by  counsel.  Appellant  asserted  that  he  could  understand  Eng¬ 
lish  a  little  bit;  and,  furthermore,  his  counsel  stipulated  that 

•  appellant  understood  the  English  language  (Tr.  1,  14).  Ap¬ 
pellant  refused  the  assistance  of  a  Spanish  interpretor  (Tr.  1). 

The  decision-making  and  the  prosecuting  arms  of  the  Immi¬ 
gration  Service  were  represented  by  different  persons. 

Prior  to  the  conclusion  of  the  hearings,  appellant  and  his 
counsel  were  advised  by  the  Special  Inquiry  Officer  of  the  op¬ 
portunity  provided  by  Section  244  of  the  Immigration  and  Na- 

•  tionality  Act  to  apply  for  discretionary  relief  for  the  suspen¬ 
sion  of  deportation  (Tr.  84).  No  such  application  was  made 

•  References  to  the  Joint  Appendix  wiU  be  prefixed  herein  by  “ J.  A.,”  and 
the  transcript  of  the  testimony  adduced  at  the  deportation  proceedings  by 
“Tr.” 

•  Since  appellant  on  the  instant  appeal  does  not  complain  as  to  the  sub¬ 
stitution  of  special  inquiry  officers  during  the  deportation  proceedings,  the 
IMint  wiU  not  be  briefed  herein.  That  such  substitution  was  proper  and 
did  not  prejudice  appellant  is  seen  from  appeUee’s  brief,  at  pp.  21-25,  filed 
with  this  Ck>urt  in  the  pending  case  of  Carlisle  v.  Brovonell,  No.  13711. 
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either  prior  to  the  conclusion  of  the  hearings  or  even  prior  to 
the  issuance  of  the  respective  decisions  of  the  Special  Inquiry 
Officer  and  the  Board  of  Immigration  Appeals,  discussed  injra, 
in  which  appellant  was  found  to  be  deportable  for  past  mem¬ 
bership  in  the  Communist  Party. 

The  proof  supporting  the  hereinafter  noted  administrative 
findings  as  to  appellant's  past  Communist  Party  membership 
rests  on  three  bases: 

(1)  Appellant’s  sworn  prehearing  admissions  of  such  mem¬ 
bership  in  1935,  which  were  received  in  evidence  at  the  hearing 
as  Exhibit  5; 

(2)  The  sworn  testimony  of  a  retired  police  officer  and  for¬ 
mer  Party  membership  official,  William  Ward  Kimple,  respect¬ 
ing  his  identification  of  appellant  as  a  Communist  Party  mem¬ 
ber  during  1935 ;  and 

(3)  Appellant’s  silence  and  failure  at  the  hearing  to  refute 
such  evidence  of  membership. 

Each  of  these  bases  is  separately  discussed  below. 

(1)  Appellant’s  sworn  prehearing  admissions  as  to  Communist  Party 

membership 

Prior  to  the  hearings,  appellant  voluntarily  made  a  sworn 
statement  at  the  office  of  the  Immigration  and  Naturalization 
Service  at  Los  Angeles,  California,  on  April  15, 1952.  Portions 
of  this  statement,  which  was  introduced  into  evidence  at  the 
deportation  hearing  as  Exhibit  5,  are  set  forth  in  the  Joint 
Appendix  at  pp.  10-17. 

In  the  statement,  appellant  is  shown  as  having  been  in¬ 
formed  by  the  Immigration  Service  that  it  had  confidential 
and  reliable  information  to  the  effect  that  he  had  been  a  mem¬ 
ber  of  the  Communist  Party,  that  he  joined  the  Communist 
Party  in  January  1935  and  that  he  was  a  member  of  the  East 
Side  Section,  Unit  B-11.  Appellant,  upon  so  being  informed, 
then  denied  that  the  information  was  true  and,  further,  that 
he  had  ever  been  a  Communist  Party  member  (J.  A.  11).  As 
seen  infra,  he  ultimately  changed  his  statement  as  re^)ects  his 
past  Communist  Party  membership. 

Subsequent  questioning  brought  out  that  appellant,  while 
employed  by  the  Crown  Upholstering  Company,  belong  to  & 
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unions  that  there  was  a  group  or  section  within  that  union, 
and  that  such  group  or  section  held  their  meetings  prior  to  the 
“regular  full  union  meeting”  (J.  A.  11-12). 

Appellant  claimed  that  he  did  not  know  the  head  of  the 
group,  that  “everybody  had  their  turn  in  talking,”  that  he  was 
“not  a  speaker”  but  “just  listened”  (J.  A.  11).  In  response  to 
the  question,  “who  did  the  speaking,”  appellant  stated  “all 
of  them  who  belonged  to  the  party.”  Appellant  was  then 
asked'  “And  what  party  is  this?”  He  responded,  for  the  first 
time,  I  “The  Communist  Party.”  With  respect  to  the  next 
question  asked  of  him,  “was  this  group  composed  of  Commu¬ 
nist  Party  members,”  appellant  responded,  “I  think  so.  I 
found  it  out  later”  (J.  A.  12). 

Appellant  admitted  that  he  was  recruited  into  the  grou|> 
by  Morris  Rubin  and  Armando  Davila,  both  of  whom  were 
described  as  “big  shots”  of  the  union.  Davila,  according  to 
appellant,  “used  to  be”  president  of  the  local.  Appellant 
claims  that  they  told  him  that  he  had  to  become  a  member  of 
the  group  in  order  to  continue  holding  his  job  (J.  A.  12,  13, 
15).  In  response  to  the  question,  “were  they  members  of  the 
Communist  Party,”  appellant  stated,  “Yes,  sir.  I  mean,  I 
didn’t  know  then,  I  knew  later”  (J.  A.  12). 

Appellant  was  escorted  by  other  members  of  the  group  to 
meetings,  purportedly  two  in  number,  which  were  held  in  pri¬ 
vate  homes  not  further  identified  by  him  (J.  A.  13). 

Appellant  further  disclosed  that  he  signed  a  card  “to  join 
that  group”  upon  attending  the  first  meeting.  Purportedly, 
the  card  was  small  in  size,  pinkish  in  color  and  with  round  cor¬ 
ners,  but  without  lettadng,  pictures  or  an3d;hing  else  on  it 
(J.A.  13). 

In  response  to  a  second  question  as  to  the  persons  who  spoke 
at  the  group  meetings,  appellant  acknowledged  that  he  had 
been  taken  there  by  “one  or  two  boys  from  the  shop”  but  that' 
he  didn’t  know  the  persons  whom  he  foimd  at  the  meetings. 
According  to  appellant,  the  persons  he  found  there  were  mostly 
of  another  racial  stock  (J.  A.  13). 

Appellant  furnished  only  general  information  as  to  what 
transpired  at  the  group  meetings.  In  addition  to  the  matters 
hereinbefco^  noted,  appellant  stated  that  work  was  assigned 
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to  “old  members”  of  the  group  and  not  to  him.  Also,  what  he 
now  believes  were  Communist  Party  leaflets  were  distributed 
at  the  meetings.  Appellant,  claiming  that  he  did  not  know 
what  was  discussed  at  the  meetings,  stated  that  “once  in 
awhile”  they  would  “just  talk  about  things  which  were  taking 
place  the  next  time”  and  that  he  assumes  that  the  meetings 
were  those  of  the  Communist  Party  (J.  A.  13-14). 

As  to  whether  a  collection  was  taken  up  at  the  Party  group 
meetings,  appellant  replied,  “they  asked  for  a  collection  and 
if  you  had  money  you  had  to  donate  and  everybody  put  in 
what  they  had  to  and  we  left.”  Appellant  purportedly  con¬ 
tributed  “very  little  for  sure.  If  I  had  a  penny,  I  put  in  a 
penny,  that  is  why  I  didn’t  like  that  at  all”  (J.  A.  13).  Ap¬ 
pellant  later  gave  as  one  of  his  reasons  for  not  going  to  group 
meetings  anymore  the  fact  that  he  “had  to  pitch  in  on  the 
money”  ( J.  A.  14) .  Appellant,  however,  claimed  that  he  never 
paid  any  dues,  although  he  again  alluded  to  putting  in  “a 
penny”  whenever  he  had  it.  Contributions  were  made  by  get¬ 
ting  up  from  one’s  seat  and  placing  the  money  on  a  table  ( J.  A. 
15). 

While  appellant  claimed  to  be  unsure  of  dates,  he  admitted 
that  he  joined  the  group  in  approximately  January  1935  and 
that  it  was  a  Communist  Party  group  (J.  A.  14). 

Appellant  insisted  that  Rubin  and  Davila  told  him  that  he 
had  to  become  a  member  of  the  group  in  order  to  continue  hold¬ 
ing  his  job  (J.  A.  12,  13, 15).  Appellant  further  claimed  that 
they  told  him  to  go  to  the  meetings;  he  explained,  “if  you  didn’t 
obey  orders  you  were  kicked  out”  of  the  union  (J.  A.  13).  But 
appellant  claimed  that  “I  told  them  off  for  sure  especially  that 
guy  Rubin  and  I  had  a  flght  with  him  and  I  have  somebody 
to  prove  it”  (J.  A.  13-14). 

Appellant,  nonetheless,  left  the  group  some  two  months  after 
he  joined  it.  He  insisted,  “I  didn’t  like  their  idea,  that  is  the 
whole  point,”  alleging  further  “I  didn’t  understand  what  tiiey 
were  talking  about”  and  “I  had  to  pitch  in  on  the  monejr”  (J. 
A.  14,  15).  Appellant  admitted  that  he  still  continued  to  at¬ 
tend  the  regular  union  meetings  after  he  had  dropped  out  of 
the  Communist  Party  (J.  A.  15). 
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After  allying  the  forgoing  circumstances  as  to  his  joining 
and  leaving  the  Communist  Party  group,  appellant  was  asked 
whether  his  earlier  denial  of  Communist  Party  membership 
should  be  changed  so  as  to  reflect  that  he  was  actually  such  a 
member  for  “approximately  two  months.”  He  responded  that 
he  “didn’t  know  anything  about  it  w^as  a  Communist  Party, 
that  is  the  reason  I  denied  it.  I  knew  after  that.  When  I  didn’t 
know  what  it  was  I  was  told  it  was  the  Communist  Party” 
( J.  A.  15) .  He  further  insisted  that  “at  the  time  I  didn’t  know 
it  was  the  party  so  I  just  went  along.  But  I  didn’t  know  it  was 
the  Communist  Party.  I  was  told  that  it  was  a  meeting  for 
local' members  and  you  had  to  go.  In  the  first  place  I  would 
not  have  gone  for  sure.  I  was  forced  to  go  to  that  meeting” 
(J.  A.  15-16).  Thereupon,  appellant  for  the  first  time  in  his 
statement  offered  another  explanation  patently  inconsistent, 
if  not  contrary,  to  the  ones  previously  given  by  him.  He  stated, 
“I  was  told  they  had  some  women  up  there.  That’s  it.  That  is 
exactly  the  point,  I  was  taken  there,  there  was  going  to  be  a 
party  there.  I  had  not  [been]  told  it  was  the  Communist 
Party”  (J.  A.  16). 

Appellant  was  again  queried  as  to  who  was  present  at  the 
meetings  held  in  private  homes,  specifically  being  asked  this 
time  as  to  whether  he  knew  “anyone  there  other  than  Davila 
and  Rubin.”  Appellant  responded,  “No.  And  well  Davila  and 
Rubin  didn’t  go  to  the  meetings.  I  was  taken  from  the  same 
shop  with  a  different  fellow”  (J.  A.  16).  The  faction  or  group 
at  the  shop  held  shop  union  meetings  at  the  Crown  Upholster¬ 
ing  Company  “a  day  or  so  befcH-e”  the  regular  meeting  which 
were  held  in  “the  C.  I.  0.  Building,  and  if  not  it  was  the  Labor 
Temple,  5th  and  Maple.”  The  meetings  which  appellant  at¬ 
tended  with  Davila  and  Rubin  were  shop  meetings.  ( J.  A.  16) . 

Members  of  the  Communist  Party  group  were  urged  to  buy 
copies  of  the  People’s  World  regardless  of  whether  or  not  they 
wanted  to  do  so  (J.  A.  16, 17). 

(2)  Kimple's  identification  of  appellant  as  a  Communist  Party  member 

Mr.  William  Ward  Kimple,  a  retired  Los  Angeles  City  Police 
officer,  testified  that  he  served  on  the  police  force  from  1924 
until  about  the  middle  of  1944.  During  his  police  service,  he 
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was  assigned  to  investigate  various  subversive  groups,  among 
them  the  Communist  Party  of  the  United  States.  He  became 
a  member  of  the  Communist  Party  about  the  middle  of  1928 
and  held  that  membership  continuously  through  most  of  1939 
(Tr.  42-45).  Among  the  several  offices  held  by  Kimple  in  the 
Party  was  that  of  Assistant  Los  Angeles  County  Membership 
Director,  commencing  in  1936  and  continuing  until  the  termi¬ 
nation  of  his  membership  in  1939  (Tr.  44).  In  that  capacity, 
Kimple  was  responsible  for  keeping  the  official  membership 
records  of  the  Communist  Party  in  the  Los  Angeles  area  in 
order,  seeing  that  each  Party  member  was  assigned  to  a  group, 
unit,  or  section,  assisting  in  the  annual  registration  of  Party 
members  and  the  issuance  of  Party  membership  books,  assist¬ 
ing  in  the  annual  and  semiannual  check  on  dues  payments,  is¬ 
suing  transfers,  and  taking  care  of  other  matters  (Tr.  45). 

Kimple  positively  identified  appellant  as  a  Communist 
Party  member,  stating  that  he  saw  the  latter  ^Trequently 
around  Communist  Party  headquarters,”  located  at  224^^ 
South  Spring  Street,  as  well  as  at  a  Party  gathering  place,  lo¬ 
cated  at  2706  Brooklyn  Avenue.  Kimple  became  acquainted 
with  appellant  through  one  Hymie  Chaite,  a  Communist  Party 
member  who  not  only  had  recruited  Kimple  into  the  Party  and 
was  a  “very  close  associate”  of  the  latter  at  that  time,  but  who 
also  was  business  agent  of  the  upholsterers  union  (appellant’s 
union)  and  was  engaged  in  the  upholstery  occupation  (Tr.  46- 
47).  Another  person  who  so  identified  appellant  to  Kimple 
was  Morris  Rubin,  a  Party  member  and  an  upholsterer  (Tr.  50) . 

iCimple  had  occasional  conversations  with  appellant,  about 
“two  or  three  times  a  week  for  a  week  or  two  and  then  again 
might  go  for  three  or  four  weeks”  during  which  period  they 
wouldn’t  see  each  other.  They  would  meet  in  Communist 
Party  headquarters  as  well  as  at  the  hereinbefore  specified 
Party  gathering  place  (Tr.  49). 

Kimple,  in  his  capacity  as  Assistant  Los  Angeles  County 
Membership  Director,  ascertained  from  the  official  records 
cards  of  the  Los  Angeles  County  membership  of  the  Commu¬ 
nist  Party  that  appellant  had  been  a  Party  member  for  1935. 
According  to  Kimple,  the  data  on  the  card  records  reflected 
appellant’s  name,  as  Raoul  Peyro,  as  well  as  his  listing  under 
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another  name  not  now  recalled.  Appellant  was  also  shown  in 
the  card  records  as  an  upholsterer  who  worked  for  the  Crown 
Upholstering  Company.  The  person  who  recruited  appellant 
into  ^e  Party  and  the  latter’s  Party  membership  book  num¬ 
ber  were  also  listed  on  the  card,  but  Kimple  does  not  now  recall 
that  data  (Tr.  51 ) .  From  the  information  on  the  card,  Kimple 
was  able  to  substantiate  Chaite’s  assertion  that  appellant  was 
a  Party  member  (Tr.  46). 

The  purpose  of  the  official  membership  card  records  main¬ 
tained  by  Eample  was  “to  keep  the  record  of  all  the  Communist 
Party  members,  where  they  were,  what  they  were  doing”  (Tr. 
52).  As  an  officer  of  the  Party,  specifically  Assistant  Los  An¬ 
geles  County  Membership  Director,  Kimple  knew  that  it  would 
have  been  impossible  for  anyone  who  was  not  a  member  of  the 
Communist  Party  to  be  listed  in  those  records.  According  to 
Kimple,  only  members  of  the  Communist  Party  could  have 
been  listed  on  the  membership  records  (Tr.  52-53). 

On  cross-examination,  Kimple  gave  extensive  and  detailed 
testimony  as  to  his  income  since  retiring  from  the  police  force 
in  1944.  Such  income  includes  a  police  pension,  substantial 
rental  receipts  derived  from  several  pieces  of  property,  and 
small  dividends  from  stocks  (Tr.  63-64).  He  also  received 
$22  per  day  when  retained  on  a  part-time  basis  by  the  Immi¬ 
gration  Service  (Tr.  63).  Kimple  was  questioned  as  to  such 
matters  as  his  former  salary  as  a  police  officer,  his  wife  and 
her  death  in  1952,  the  addresses  of  the  numerous  places  he  has 
resided  since  his  birth,  his  occupations  prior  to  becoming  a 
police  officer,  and  the  several  pieces  of  property  which  he  now 
owns.  The  building  at  2706  Brooklyn  Avenue,  according  to 
Kimple,  was  known  as  the  “Coop,”  or  cooperative  center,  and 
several  organizations  and  groups  beside  the  Communist  Party 
held  meetings  there;  these  other  organizations  included  the 
I.  L.  D.  (presumably  International  Labor  Defense)  and 
lYiends  of  the  Soviet  Union  (Tr.  62).  He  testified  in  about 
18  deportation  hearings  in  the  28  months  preceding  the  instant 
hearing  (Tr.  63).  When  Kimple  testified  that  he  saw  appel¬ 
lant’s  membership  record  for  1935,  the  former  was  testifying 
solely  from  memory. 

Kimple  submitted  copies  of  the  membership  records  to  Cap- 
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tain  Hines  of  the  Los  Angeles  Police  Department,  but  Blimple 
never  saw  them  again  and  does  not  know  whether  they  are 
still  in  existence  (Tr.  65).  The  oflicial  membership  records 
were  3x5  filing  cards  containing  such  information  as  the  Com¬ 
munist  Party  could  get  and  wanted  concerning  each  member. 
Each  card  pertaining  to  a  given  individual  contained  data  as  to 
his  real  and  Party  names,  address,  when  he  joined  the  Party, 
the  union  to  which  he  belonged,  and  his  occupation.  In  certain 
years,  the  cards  also  reflected  information  as  to  the  age  and 
number  of  children  a  member  had,  the  mass  organizations  to 
which  he  belonged,  his  functions  in  such  organizations,  the  unit 
or  branch  to  which  he  belonged,  the  date  he  was  brought  into 
the  Party,  and  the  date  up  to  which  his  dues  was  paid  (Tr.  66). 
Kimple  ascertained  from  the  records  maintained  by  him  be¬ 
ginning  in  1936  and  continuing  into  1939  that  appellant  had 
been  a  Party  member  in  1935  (Tr.  67). 

On  redirect,  Kimple  stated  that  when  he  became  Assistant 
County  Membership  Director,  he  was  given  records  of  the 
Communist  Party  to  maintain  in  his  custody.  Some  of  the 
records  were  given  to  him  by  Ida  Miller,  who  was  head  of  the 
Membership  Department,  but  the  bulk  of  them  were  received 
from  Dr.  V.  A.  K.  Tashjian,  who  as  head  of  the  Control  Com¬ 
mission — the  disciplinary  committee  of  the  Communist 
Party — ^was  custodian  of  the  records  (Tr.  72-74).  The  records 
received  by  Kimple  comprised  a  large  suitcase  full  of  3  x  5  file 
cards  which  contained  the  membership  records  of  the  Party  for 
1933  through  1936,  and  pricwr  to  1933;  the  membership  records 
went  back  as  far  as  1924  but  were  not  complete.  Upon  re¬ 
ceiving  these  card  records,  Kimple  made  copies  of  them  which 
he  furnished  the  Los  Angeles  Police  Department  (Tr.  72-73). 

On  recross,  Bjmple  stated  that  he  didn’t  actually  compile  the 
records  which  he  received  for  the  year  1936,  but  learned  that 
Ida  Miller  had  done  so  (Tr.  73-74) . 

In  response  to  questions  by  the  Special  Inquiry  Officer,  Kim¬ 
ple  stated  that  the  1935  membership  record  of  appellant  was 
a  3  X  5  card  and  not  a  so-called  control  card  bearing  the 
signature.  Kimple  never  saw  a  membership  card  bearing  ap¬ 
pellant’s  signature  and  does  not  recall  definitely  a  closed  Party 
membership  meeting  which  they  both  attended  (Tr.  74r-75). 
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(3)  Appellant's  silence  and  failure  to  refute  evidence  of  Communist  Party 

membership 

Appellant,  on  advice  of  counsel,  refused  to  be  sworn  or  to 
testify  in  the  proceedings.  Such  refusal,  according  to  counsel, 
was  not  predicated  on  any  claim  of  privilege  against  incrimina¬ 
tion  under  the  Fifth  Amendment  (Tr.  13). 

The  defense  presented  no  evidence  to  refute  that  presented 
by  the  Government  as  respects  appellant’s  former  Communist 
Party  membership,  except  to  make  oral  and  written  (mimeo¬ 
graphed)  offers  of  proof  regarding  the  alleged  harmless  and 
innocuous  character  of  the  Communist  Party  (see  Exhibit  2). 
These  offers  were  rejected  by  the  Special  Inquiry  Officer. 

'  B.  Decisions  of  the  administrative  authorities 

Special  Inquiry  Officer  Bartos,  in  his  decision  of  March  20, 
1953,  reviewed  all  of  the  evidence  adduced  in  the  proceedings, 
finding  in  part  that  the  sworn  statement  of  appellant  itself 
established  that  he  voluntarily  joined  the  Communist  Party 
at  Los  Angeles  about  January  1935  and  that  he  remained  a 
voluntary  member  for  about  two  months  after  he  joined  that 
organization.  The  Special  Inquiry  Officer  also  found  that  the 
testimony  of  Mr.  Kimple  established  that  appellant  had  been 
a  voluntary  member  of  the  Communist  Party  for  an  indefinite 
period  in  1935.  The  Officer  further  found  that  appellant  was 
an  alien  who  had  entered  the  United  States  without  inspection. 
Accordingly,  the  officer  ordered  that  appellant  be  deported 
on  the  charge  stated  in  the  warrant  of  arrest,  viz.,  the  latter’s 
membership  in  the  Communist  Party  after  entry,  as  well  as 
“on  the  further  charge:  (1)  Section  241  (a)  (2)  of  the  Immi¬ 
gration  and  Nationality  Act,  in  that,  he  entered  the  United 
States  without  inspection”*  (J.  A.  17-22).  An  appeal  was 
taken  to  the  Board  of  Immigration  Appeals. 

On  September  22,  1953,  the  Board  of  Immigration  Appeals 
issued  its  decision  in  which  the  evidence  adduced  in  the  pro¬ 
ceedings  was  again  reviewed  in  considerable  detail.  The 

*Tlite  finding  that  appeUant  had  entered  the  United  States  without  In¬ 
spection  rests  on  the  testimony  of  Mrs.  Rosenda  Ugarte  Papilla,  mother 
of  appellant,  and  certain  documentary  material,  as  noted  in  the  Special 
Inquiry  Officer’s  decision  (J.  A.  19^21). 
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Board  did  not  agree  with  the  special  inquiry  officer  that  appel¬ 
lant’s  sworn  statement  (Exhibit  5)  alone  established  that  the 
latter  had  voluntarily  joined  the  Communist  Party.  But  the 
Board  found  Kimple’s  testimony  to  be  credible.  As  noted 
by  the  Board  ( J.  A.  24-25) : 

“Respondent’s  [Appellant’s]  silence  in  view  of  the 
testimony  against  him  gives  rise  to  the  inference  that 
had  he  testified  his  testimony  would  have  been  unfavor¬ 
able  to  him  {Matter  of  K  — ,  Int.  Dec.  427).  In  view 
of  Kimple’s  testimony  and  the  respondent’s  [appel¬ 
lant’s]  silence,  we  conclude  that  the  record  establishes 
voluntary  membership  in  the  Communist  Party.  Kim¬ 
ple’s  testimony  that  respondent  [appellant]  frequented 
the  Communist  Party  headquarters  makes  incredible 
respondent’s  [appellant’s]  claim  that  he  did  not  know 
the  organization  he  had  joined  was  the  Communist 
Party.  His  admission  of  membership  in  a  unit  of  the 
Communist  Party  can  therefore  be  accepted  without 
accepting  his  self-serving  qualification  that  he  did  not 
know  that  he  had  joined  the  Communist  Party.” 

The  Board,  finding  it  unnecessary  to  discuss  the  lodged  charge 
since  appellant  was  clearly  deportable  on  the  warrant  charge,^ 
ordered  that  the  latter  be  deported  solely  on  the  warrant 
charge.  The  appeal  was  dismissed  (J.  A.  22-25). 

Following  the  issuance  of  the  latter  decision,  appellant,  on 
October  16,  1953,  moved  the  Board  of  Immigration  Appeals 
to  reopen  the  proceedings  to  enable  him  to  apply  for  suspen¬ 
sion  of  deportation  (J.  A.  25-29).  In  its  decision  of  June  2, 
1954,  the  Board  reviewed  its  previous  action  and  denied  the 
motion,  stating  in  part  ( J.  A.  29) : 

“Because  respondent  [appellant]  was  given  an  oppor¬ 
tunity ta^ply  and  did  not  avail  himself  of  the  oppw- 
tunityi  aM  because  he  did  not  testify  in  the  procee^gs, 

‘Since  the  Board  of  ImmigratiOD  Appeals  pretermitted  a  mling  on  the 
findings  of  the  special  inquiry  officer  with  respect  to  the  lodged  charge,  the 
point  will  not  be  briefed  herein.  That  entry  into  the  United  States  without 
inspection  is  a  valid  cause  for  deportation  under  the  1052  Act  is  seen, 
from  appeUee’s  brief,  at  pp.  4-8,  filed  with  this  Court  in  KocH  v.  Broumell^ 
13264  and  13374. 

422935—57, - 3 
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we  believe  his  motion  should  be  denied.  Furthermore, 
the  motion  is  accompanied  by  an  affidavit  signed  by  the 
'respondent  [appellant]  which  in  the  general  language 
of  the  statutes  states  his  belief  that  he  is  eligible  for  re¬ 
lief-  There  is  no  express  disavowal  of  membership  in 
a  subversive  organization  within  the  past  ten  years  or 
evidence  of  such  nature.  Oral  argument  was  requested 
'  upon  the  motion  to  reopen.  We  find  no  need  for  grant¬ 
ing  such  request.” 

Appellant’s  subsequent  motion  for  reconsideration  was 
denied  by  the  Board  of  Immigration  Appeals  in  its  decision  of 
January  6, 1956  (J.  A.  39-32).  The  Board  in  the  said  decision 
specifically  rejected  appellant’s  basic  contention  that  the  de¬ 
cision  of  the  Supreme  Court  in  Galvan  v.  Press,  347  U.  S.  522 
(1954),  which  had  not  been  decided  w’hen  the  Board  previously 
considered  this  matter,  called  for  a  conclusion  contrary  to  the 
one  reached  respecting  the  voluntary  nature  of  appellant’s 
membership  in  the  Communist  Party.  The  Board  also  distin¬ 
guished  the  opinions  in  Baghdasarian  v.  United  States,  220  F. 
2d  677  (1st  Cir.,  1955),  and  United  States  ex  rel.  Brozovich  v. 
Holton,  222  F.  2d  840  (7th  Cir.,  1955),  two  cases  cited  by  appel¬ 
lant.  The  Board,  noting  that  the  word  “membership”  in  the 
1952  Act  was  not  given,  in  the  Galvan  case,  a  meaning  which  it 
did  not  have  previously,  found  that  the  prior  finding  of  volun¬ 
tary  Party  membership  on  the  part  of  appellant  was  based  on 
“reasonable,  substantial  and  probative  evidence,”  as  required 
under  the  Act  and  in  the  light  of  the  foregoing  court  decisions. 

C.  Review  of  the  administrative  record  by  the  District  Court 

On  October  26,  1953,  appellant  filed  a  complaint  for  review 
of  the  deportation  order  by  a  statutory  three- judge  court  con¬ 
vened  pursuant  to  28  U.  S.  C.  §  §  2282  and  2284,  praying  for  a 
judgment  setting  aside  the  order  of  deportation  and  enjoining 
appellees  from  deporting  appellant.  In  the  complaint,  appel¬ 
lant  also  sought  a  temporary  restraining  order  and  a  prelimi¬ 
nary  injunction  (J.  A.  1-4).  A  separate  motion  for  a 
preliminary  injunction  was  also  filed  in  the  District  Court  on 
October  26,  1953.  On  the  same  date,  a  temporary  restraining 


13 


order  directed  against  appellees  was  issued  by  the  District 
Court  (Pine,  J.) .  This  order  was  extended  on  October  28, 1953. 

On  October  29, 1953,  the  then  Chief  Judge  of  this  Court  desig¬ 
nated  a  three-judge  District  Court,  pursuant  to  28  U.  S.  C. 
§  2284.  On  November  2,  1933,  appellant  moved  the  District 
Court  to  defer  hearing  the  motion  for  preliminary  injunction 
and  to  issue  a  temporary  restraining  order.  The  District  Court, 
on  November  16,  1953,  ordered  (1)  the  hearing  of  the  motion 
for  preliminary  injunction  to  be  deferred  without  date,  pend¬ 
ing  disposition  by  the  Supreme  Court  of  Galvan  v.  Press,  No. 
407,  October  Term,  1953,  and  (2)  the  temporary  restraining 
order  to  remain  in  full  force  and  effect  pending  disposition  of 
appellant's  motion  for  preliminary  injunction.  A  stipulation 
was  entered  by  the  parties  to  the  effect  that  appellees  would  be 
granted  20  days  following  the  decision  of  the  Supreme  Court 
in  Galvan  v.  Press,  supra,  to  answer  the  complaint. 

On  June  6,  1955,  appellees  filed  an  answer  to  the  complaint 
(J.  A.  4-8),  appellant  amended  his  complaint  (J.  A.  4),  and 
the  District  Court  filed  a  statement  of  pre-trial  proceedings. 
Following  a  trial  held  on  January  28,  1957,  the  District  CJourt, 
on  January  31, 1957,  entered  findings  of  fact  and  conclusions  of 
law  in  favor  of  appellees  (J.  A.  8-9).  The  District  (Dourt  on 
January  31,  1957,  ordered  a  denial  of  the  relief  sought  in  the 
complaint  (J.  A.  9). 

This  appeal  followed. 

STATITTES  AND  REGULATIONS  INVOLVED 

8  United  States  Code,  Section  1251  (a)  (6)  (C)  provides,  in 
pertinent  part : 

“Any  alien  in  the  United  States  *  *  *  shall  upon  the 
order  of  the  Attorney  General,  be  deported  who  *  *  ♦ 
is  or  at  any  time  has  been,  after  entry,  a  member  of  the 
following  classes  of  aliens  *  *  *.  Aliens  who  are  mem¬ 
bers  of  or  affiliated  with  *  *  *  the  Communist  Party 
of  the  United  States.  *  *  *” 

8  United  States  Code,  Section  1252  (b)  (4)  provides,  in 
pertinent  part: 


14 


'  “*  *  *  no  decision  of  deportability  shall  be  valid  unless 
it  is  based  upon  reasonable,  substantial,  and  probative 
evidence,” 

8  United  States  Code,  Section  1254  provides,  in  pertinent 
part: 

“(a)  As  hereinafter  prescribed  in  this  section,  the 
Attorney  General  may,  in  his  discretion,  sug)end  de¬ 
portation  and  adjust  the  status  to  that  of  an  alien  law¬ 
fully  admitted  for  permanent  residence,  in  the  case 
of  alien  who — 

«  *  *  *  * 

“(5)  is  deportable  *  *  *  for  an  act  committed  or 
status  acquired  subsequent  to  such  entry  into  the  United 
States  ♦  *  * ;  has  been  physically  present  in  the  United 
States  for  a  continuous  period  of  not  less  than  ten  years 
immediately  following  the  commission  of  an  act  or  the 
assumption  of  a  status,  constituting  a  ground  for  de¬ 
portation,  and  proves  that  during  all  of  such  period  he 
has  been  and  is  a  person  of  good  moral  character;  has 
'  not  been  serv’ed  with  a  final  order  of  deportation  issued 
pursuant  to  this  Act  in  deportation  proceedings  up  to 
the  time  of  applying  to  the  Attorney  General  for  sus¬ 
pension  of  deportation ;  and  is  a  person  whose  deporta¬ 
tion  would,  in  the  opinion  of  the  Attorney  General,  re¬ 
sult  in  exceptional  and  extremely  unusual  hardship  to 
'  the  alien  or  to  his  spouse,  parent,  or  child,  who  is  a 
citizen  or  an  alien  lawfully  admitted  for  permanent 
residence.” 

8  Code  of  Federal  Regulations,  Section  242.54  (d)  provides: 

“Application  for  discretionary  relief. — ^Except  in  the 
case  of  an  alien  who  is  prima  facie  deportable  under 
section  242  (f)  of  the  Immigration  and  Nationality 
Act,  any  time  during  the  hearing  the  respondent  may 
apply  for  suspension  of  depOTtation  on  Form  I-256A 
‘  or  for  voluntary  departure,  under  section  244  of  the 
'  said  Act.  The  burden  of  establishing  that  he  meets 
the  statutory  requirements  for  discretionary  relief  shall 
be  ux)on  the  resnondent.  He  may  submit  any  evi- 


15 


dence  in  support  of  his  application  which  he  believes 
should  be  considered  by  the  special  inquiry  officer.” 

8  Code  of  Federal  Regulations,  Section  90.11  (b)  provides, 
in  pertinent  part: 

“Reconsideration  or  reopening  of  any  case  in  which 
an  order  has  been  entered  by  the  Board  of  Immigration 
Appeals  *  *  *  whether  requested  by  the  Commissioner 
or  by  the  party  against  whom  the  order  is  effective  or 
his  counsel  or  representative,  shall  be  only  upon  written 
motion.  The  Board  may,  in  its  discretion,  grant  or 
deny  such  motion.  *  *  *” 

SOMMARY  OF  ARGUMENT 

The  administrative  finding  that  appellant  is  deportable  on 
the  basis  of  past  voluntary  membership  in  the  Communist 
Party,  was  properly  premised  on  (1)  his  prehearing,  self-serv¬ 
ing  declarations  that  the  group  which  he  admitted  joining  was 
later  found  by  him  to  be  a  Communist  Party  group,  (2)  his 
identification  as  a  past  Communist  Party  member  and  a  fre¬ 
quent  visitor  at  Party  headquarters  by  a  former  Party  mem¬ 
bership  official  and  retired  law  enforcement  officer  who  testi¬ 
fied  at  the  deportation  hearings,  and  (3)  appellant’s  alence 
and  refusal  to  refute  or  explain  the  evidence  adduced  at  the 
deportation  hearing  respecting  his  prior  Communist  Party 
membership.  It  is  submitted  that  such  evidence  of  member¬ 
ship  is  based  on  reasonable,  substantial  and  probative  evidence 
as  required  under  the  present  immigration  statute.  Appel¬ 
lant’s  self-serving  declarations  were  properly  rejected  by  the 
administrative  authorities  for  the  reasons  noted  by  the  Board 
of  Immigration  Appeals  in  its  several  decisions  herein.  Apn 
pellant’s  complaints  as  to  the  credibility  of  the  Government’s 
chief  witness  are  not  entitled  to  further  consideration  on  this 
appeal  in  the  absence  of  any  convincing  showing  as  to  an 
abuse  of  discretion  by  the  triers  of  the  fact. 

The  Board  of  Immigration  Appeals  did  not  abuse  its  dis¬ 
cretion  in  denying  appellant’s  motion  to  reopen  the  proceed¬ 
ings  in  order  to  consider  his  belated  application  for  su^n- 
sion  of  deportation. 
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1.  The  order  of  deportation  was  premises  upon  reasonable, 

I  substantial,  and  probative  evidence 

In  view  of  the  recent  decision  of  the  Supreme  Court  in 
Marcello  v.  Bonds,  349  U.  S.  302  (1955),  the  issues  raised  in  the 
complaint  as  to  compliance  with  the  procedural  requirements 
of  the  Administrative  Procedure  Act,  5  U.  S.  C.  §  1001  et  seq., 
no  loiiger  are  involved  in  the  case  since  that  Court  decided 
against  appellant’s  views.  And,  significantly,  the  issues  raised 
in  the  complaint  with  respect  to  the  constitutionality  of  the 
deportation  statute  have  been  decided  adversely  to  appellant’s 
position.  Galvan  v.  Press,  347  U.  S.  522  (1954) ;  Harisiades  v. 
Shaughnessy,  343  U.  S.  580  (1950).®  What  remains,  then,  is 
primarily  the  question  as  to  whether  the  finding  of  Communist 
Party  membership  was  based  on  reasonable,  substantial,  and 
probative  evidence.^ 

The  Supreme  Court,  in  Galvan  v.  Press,  supra,  recently  ruled 
on  the  scope  of  the  word  “member”  in  deportation  statutes  as 
applied  to  Communist  Party  membership.  It  expressly  re¬ 
jected  a  construction  which  would  provide  for  deportation  only 
of  those  aliens  who  joined  the  Communist  Party  fully  con¬ 
scious  of  its  advocacy  of  violence,  and  who,  by  so  joining, 
thereby  committed  themselves  to  this  violent  purpose.  It 
likewise  rejected  an  interpretation  which  would  require  paxKjf 
that  an  alien  had  joined  the  Communist  Party  with  full  ap¬ 
preciation  of  its  purpose  and  program,  or  which  would  make 
support  or  even  demonstrated  knowledge  of  the  Party’s  ad¬ 
vocacy  of  violence  as  a  prerequisite  to  deportation.  As  stated 
by  the  Supreme  Court  (347  U.  S.  at  528) : 

'  “It  is  enough  that  the  alien  joined  the  Party,  aware 
that  he  was  joining  an  organization  known  as  the  Com- 

•The  Supreme  Court  has  been  requested,  in  Rowoldt  v.  Perfelto,  No.  84, 
October  Term,  1956,  to  reconsider  its  prior  rulinpis  on  this  point  and  to  re¬ 
view  the  definition  of  “nominal”  membership  set  forth  in  the  Oalvan  case. 

^Amiellant  does  not  raise  any  issue  here  as  to  whether  his  aUenage  was 
properly  established.  That  question  will  likewise  be  disregarded  herein, 
it  being  submitted  that  the  fact  of  alienage  was  established  by  the  evid^ce 
adduced  in  the  d^)ortati<m  proceeding. 
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munist  Party,  which  operates  as  a  distinct  and  active 
political  organization,  and  that  he  did  so  of  his  own  free 
wiU.” 

And,  finally,  it  ruled  that  the  finding  of  membership  in  the  case 
before  it  had  to  be  sustained  since  the  alien  had  not  established 
that  he  joined  the  Party  accidently,  artificially,  or  uncon¬ 
sciously  in  appearance  only. 

Appellant  mistakenly  contends  that  the  Board  “refused  to 
apply  the  principles  of  Galvan/'  and  that  the  Board  “errone¬ 
ously  held  that  Galvan  permits  deportation  of  all  voluntary 
members,  and  it  refused  to  recognize  or  apply  the  qualification 
as  to  ‘nominar  members.”  The  Board,  however,  correctly  ap¬ 
plied  the  principles  of  the  Galvan  case  to  the  instant  situation, 
as  seen  from  its  several  decisions  herein.  Furthermore,  appel¬ 
lant’s  contentions  as  to  a  misapplication  of  the  Galvan  deci¬ 
sion  were  considered  and  rejected  by  the  Board  in  its  opinion  of 
January  6,  1956,  wherein  it  denied  appellant’s  motion  for  re¬ 
consideration  (J.  A.  30-32).  In  the  course  of  its  exhaustive 
discussion  in  the  foregoing  opinion,  the  Board  correctly  con¬ 
cluded  that  the  Galvan  decision  “did  not  give  to  the  word  ^mem¬ 
bership’  a  meaning  which  it  did  not  have  previously”  (J.  A. 
31).  Compare  349  U.  S.  at  528. 

A.  Evidentiary  basis  for  administrative  findings 

The  facts  of  the  instant  case,  it  is  submitted,  adequately 
conform  to  the  standards  set  forth  in  the  Galvan  decision  as 
well  as  to  the  provisions  of  Section  242  (b)  (4)  of  the  Act,  8 
TJ.  S.  C.  §  1252  (b)  (4),  requiring  that  “No  decision  of  deporta¬ 
bility  shall  be  valid  unless  it  is  based  upon  reasonable,  substan¬ 
tial  and  probative  evidence.” 

Since  the  evidence  supporting  the  described  administrative 
findings  as  to  appellant’s  past  Communist  Party  membership 
has  been  set  fwth  at  some  length  in  the  Counterstatement  of 
the  Case,  the  discussion  which  follows  will  be  limited  accord¬ 
ingly.  As  seen,  the  evidence  as  to  appellant’s  Party  member¬ 
ship  rests  on  three  bases: 

(1)  Appellant’s  sworn  prehearing  admissions  of  Commu¬ 
nist  Party  memb«*ship  in  1935,  which  were  received  in  evidence 
at  the  deputation  hearing  as  Exhibit  5 ; 
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(2)  The  sworn  testimony  of  a  retired  police  officer  and  for¬ 
mer  Party  official,  William  Ward  Kimple,  respecting  his  identi¬ 
fication  of  appellant  as  a  Communist  Party  member  during 
1935 ;  and 

(3)  Appellant’s  silence  and  failure  at  the  hearing  to  refute 
or  explain  such  evidence  of  Party  membership. 

Each  of  these  three  bases  will  be  separately  considered. 

(1)  AppellcmVs  prehearing  admissions  of  Communist  Party  membership 

in  1925,  as  reflected  by  Exhibit  5 

Looking  first  at  the  sworn  statement  which  appellant  vol¬ 
untarily  made  to  Immigration  Service  investigators  sometime 
prior  to  the  deportation  hearings  (Exhibit  5),  nothing  could 
be  clearer  than  that  such  statement  was  not  “testimony.”  Ap¬ 
pellant  s  reference  throughout  his  brief  to  this  statement  as 
^‘testimony”  is  clearly  erroneous,  particularly  since  the  admis¬ 
sions  contained  therein  were  admittedly  made  during  a  prelim¬ 
inary  phase  of  this  case  and  not  before  a  Special  Inquiry  Officer 
at  the  quasi-judicial  deportation  hearing  subsequently  held 
herein. 

Xo  issue  has  been  raised  on  this  appeal  as  to  the  competency 
of  the  statement  itself.  And,  it  is  clear  from  the  discussion 
that'  follows  that  the  admissions  contained  in  the  statement 
were  relevant  and  material  to  the  issue  of  appellant’s  past 
Communist  Party  membership,  as  posed  by  the  charge  stated 
in  the  warrant.  The  sole  question  remaining,  therefore,  is 
whether  the  Board,  in  modifying  the  described  findings  of  the 
Special  Inquiry  Officer,  correctly  concluded  that  appellant,  in 
his  prehearing  statement,  admitted  he  had  joined  a  certain 
group  which  he  purportedly  found  out  later  to  be  a  Communist 
Party  group. 

Appellant’s  admissions,  as  contained  in  the  statement,  have 
been  summarized  both  in  the  Board’s  decision  of  September 
22,  1953  and  in  the  foregoing  Counterstatement  of  the  Case. 
The  Board  found  in  said  decision  that  appellant  claimed  ( J.  A. 
23): 

“*  *  *  that  after  he  left  the  group,  he  found  out  that  it 
was  the  Communist  Party  at  the  time  he  joined.  He 
denied  having  known  that  it  w’as  the  Communist  Party 
at  the  time  he  joined.” 
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In  disagreeing  with  the  special  inquiry  officer  that  Exhibit  5 
alone  established  that  appellant  voluntarily  joined  the  Com¬ 
munist  Party,  the  Board  found  “this  statement  to  be  a  denial 
that  he  joined  any  organization  that  he  knew  to  be  the  Com¬ 
munist  Party”  (J.  A.  23).  Furthermore,  the  Board,  in  its 
subsequent  decision  of  January  6,  1953,  again  commented  on 
the  evidence  adduced  at  the  deportation  hearings,  stating  in 
part  ( J.  A.  32) : 

“Here,  we  have  only  rejected  the  special  inquiry  offi¬ 
cer’s  finding  that  respondent’s  [appellant’s]  prelim¬ 
inary  statement  establishes  the  voluntariness  of  his 
membership.  W e  agree  that  it  establishes  membership, 
but  we  have  found  that  other  evidence,  which  was  fur¬ 
nished  by  the  witness  Eample,  was  necessary  to  estab¬ 
lish  that  the  membership  was  voluntary.” 

As  reflected  by  the  Counterstatement,  the  administrative 
record  adequately  supports  the  Board’s  finding  that  appellant 
asserted  in  said  statement  that  after  he  left  the  group,  he 
found  out  that  it  actually  was  a  Communist  Party  group  which 
he  joined.  This  view,  moreover,  appears  to  have  been  ac¬ 
cepted  by  both  appellant  and  his  hearing  counsel  during  the 
course  of  the  administrative  proceedings. 

No  contention  was  made  by  or  on  behalf  of  appellant  dur¬ 
ing  those  proceedings  that  appellant  learned  that  the  group 
was  a  Communist  Party  group  only  after  he  had  been  in¬ 
formed  to  that  effect  by  Immigration  Service  investigators. 
Nor  does  the  record  reflect  that  appellant  was  “intimidated” 
or  “coerced”  into  declaring  that  the  group  in  which  he  ad¬ 
mitted  joining  was  later  found  by  him  to  be  the  Communist 
Party. 

Far  from  being  intimidated  during  the  preliminary  phase 
of  this  case,  the  statement  (Exhibit  5)  reflects  that  appellant 
was  initially  informed  that  any  statement  made  by  him  would 
be  under  oath  and  could  be  used  against  him  in  any  subsequent 
proceedings.  Appellant,  however,  acknowledged  that  he  was 
willing  to  make  a  statement  and  answer  questions  under  the 
conditions  stated  by  the  investigator  (J.  A.  10).  Appellant 
further  acknowledged  that  false  statements  made  under  oath 
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were  punishable  as  perjury  (J.  A.  10-11).  He  thereupon  per¬ 
mitted  himself  to  be  sworn  (J.  A.  11).  Upon  being  informed 
early  in  the  interview  of  the  information  concerning  him  that 
the  Immigration  Service  possessed,  appellant  continued  to 
deny  throughout  the  interrogation  that  he  was  ever  a  member 
of  the  East  Side  Section,  Unit  B-11,  of  the  Party,  or  that  he 
ever  used  any  other  name  than  his  own.  Appellant’s  initial 
denial  of  past  Communist  Party  membership  was  changed  by 
him  later  in  the  interrogation,  his  reasons  being  that  he  did  not 
know  that  the  group  he  joined  was  the  Communist  Party  when 
he  joined  it  and,  further,  that  he  learned  that  it  was  a  Party 
group  sometime  later. 

The  administrative  record  clearly  reflects  that  the  investi¬ 
gator  did  not  twist  “innocuous  statements  by  appellant  into 
concessions  of  guilt.”  Moreover,  there  appears  to  be  no  basis 
for  the  present  allegation  that  “appellant  acquiesced  in  the 
interrogator’s  evident  belief  that  the  meetings  were  those  of 
the  Communist  Party.”  Contrary  to  appellant’s  further  alle¬ 
gation,  the  Immigration  Service  ofiflcer  “explored  the  source 
of  appellant’s  knowledge  for  his  statements  that  he  knew  ‘after 
that’  and  ‘now’  that  the  meetings  were  of  the  Communist 
Party.”  Far  from  putting  words  into  appellant’s  mouth  or 
attempting  to  trap  him,  appellant  actually  volunteered  infor¬ 
mation  not  specifically  requested.  For  example,  he  volun¬ 
tarily  disclosed  the  circumstances  of  his  joining  the  group,  the 
persons  (Davila  and  Rubin)  who  recruited  him  into  the  group, 
the  composition  of  the  group,  the  Conmiunist  Party  member¬ 
ship  of  Davila,  Rubin  and  those  in  the  group,  the  holding  of 
group  meetings  in  private  homes,  the  nature  of  the  card  he 
signed  upon  joining  the  group,  the  donation  of  contributions 
at  group  meetings,  the  passing  out  of  leaflets  at  group  meet¬ 
ings,  certain  matters  discussed  at  those  meetings,  and  the  urg¬ 
ing  of  group  members  to  buy  a  newspaper,  the  People’s  World, 
once  in  awhile.  To  many  questions  asked  of  him,  however, 
he  obviously  responded  with  evasive  and  general  answers. 

Appellant’s  present  contentions,  uttered  for  the  first  time 
through  his  appellate  counsel,  are  diametrically  opposed  to  the 
position  taken  by  appellant  and  his  defense  counsel  through¬ 
out  the  deportation  hearings.  Appellant  and  his  prior  coun^ 
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clearly  accepted  the  \’iew  ultimately  adopted  by  the  Board 
that  appellant’s  prehearing  statement  (Exhibit  5)  shows  that 
he  purports  to  have  learned  only  sometime  after  he  had  joined 
the  group  that  it  was  a  Communist  Party  group.  As  previously 
discussed,  no  contention  to  the  contrary  appears  to  have  been 
made  at  any  time  during  the  administrative  proceedings.  Cer¬ 
tainly  there  was  no  contention  made  that  he  discovered  the 
nature  of  the  group  (which  he  admitted  joining)  only  after 
having  been  informed  by  the  Immigration  Service  investigator. 

The  present  contentions  of  api^ellant,  as  expressed  through 
his  appellate  counsel,  appear  in  stark  contrast  to  those  made  in 
appellant’s  behalf  during  the  administrative  proceedings.  In 
appellant’s  “Brief  In  Support  of  Exceptions  to  The  Findings 
^d  Order  Of  Special  Inquiry  Officer,”  appellant,  through  his 
defense  counsel,  urged,  at  p.  2: 

“Despite  the  consistent  and  reiterated  denials  of 
Communist  membership  by  Peyro,  he  freely  admits  par¬ 
ticipation  in  union  meetings  and  shop  meetings  of  the 
union  where  individuals  he  later  learned  might  have 
been  Communists,  were  present.” 

In  summarizing  the  substance  of  appellant’s  admissions  as  con¬ 
tained  in  the  prehearing  statement  (Exhibit  5),  appellant,  act¬ 
ing  through  his  defense  counsel,  further  acknowledged  in  the 
foregoing  “Brief”  at  p.  3: 

“(4)  Those  who  did  the  speaking  at  those  meetings 
were  Communists;  Peyro  now  thinks  the  group  had 
Communist  members,  which  he  found  out  some  time 
later  (p.  6,  Exhibit  5) 

Notwithstanding  the  partisan  character  of  the  foregoing  ai^u- 
ments  in  appellant’s  behalf,  they  plainly  show  that  neither 
appellant  nor  his  defense  counsel  in  the  administrative  pro¬ 
ceedings  understood  that  appellant  had  first  learned  from  the 
Loamigration  Service  officer  that  the  group,  which  he  now  ad¬ 
mits  having  joined,  was  a  Communist  Party  group  or  that  the 
individuals  in  it  were  Party  members. 

Appellant’s  {resent  position,  furthermore,  similarly  differs 
from  that  so  strenuously  urged  in  his  behalf  before  the  Board 
of  Immigration  Apjaeals  in  his  motion  for  reconsideration,  filed 


October  27,  1955,  and  disposed  of  by  the  Board  in  its  decision 
of  Januray  6,  1956  (J.  A.  30-32).  Appellant,  in  said  motion, 
requested  the  Board  to  reconsider  its  prior  decision  of  Septem¬ 
ber  22,  1953,  on  the  basis  of  the  evidence  adduced  in  the  de¬ 
portation  hearings  as  well  as  in  the  light  of  the  recent  decision 
in  Galvan  v.  Press,  supra.  As  respects  the  evidence,  appellant 
took  issue  chiefly  with  the  Board’s  reliance  on  the  unrefuted 
testimony  of  Mr.  Kimple  and  the  silence  of  appellant  in  the 
face  of  the  evidence  adduced  at  the  hearings. 

Notwithstanding  appellant’s  protracted  discussion  of  the 
evidence  in  said  motion,  the  motion  is  absolutely  devoid  of  any 
contention  that  appellant  first  learned  of  the  Communist  na¬ 
ture  of  the  group  members  and  the  group  in  which  he  admitted 
having  joined  from  an  Immigration  Service  officer.  Similarly, 
there  are  no  contentions  that  appellant  “acquiesced”  in  the 
statements  of  the  Immigration  Service  officer  or  was  in  any 
way  “coerced.”  Appellant,  in  fact,  states  in  the  motion  that 
he  “voluntarily  gave  a  sworn  statement  before  an  Immigration 
officer”  (Motion,  pp.  5-6). 

Appellant’s  belated  contentions  on  the  instant  appeal  are 
all  the  more  surprising  when  we  consider  that  his  motion  to 
reconsider  was  filed  with  the  Board  at  the  same  time  that  the 
case  from  which  instant  appeal  was  taken  was  pending  in  the 
District  Court.  As  admitted  in  said  motion,  “this  case  is  now 
in  litigation  in  the  United  States  District  Court  for  the  District 
of  Columbia”  (Motion,  p.  7).  The  case,  in  fact,  had  been 
pending  in  the  District  Court  for  two  years  immediately  prior 
to  the  filing  of  the  motion  to  reconsider.  The  conclusion  is 
inescapable  that  the  belated  contentions  now  asserted  in  this 
connection  must  be  considered  as  unfounded,  particularly  since 
appellant  and  his  defense  counsel  obviously  believed  that  the 
former  had  not  been  intimidated  or  coerced  into  making  untrue 
statements  during  the  preliminary  phase  of  this  case.  It  is 
reasonable  to  assume  also  that  the  experienced  and  qualified 
counsel  who  represented  appellant  at  the  deportation  proceed¬ 
ings  and  befwe  the  Board  of  Immigration  Appeals  would  have 
raised  the  very  contentions  now  so  belatedly  asserted  if  they 
believed  that  such  contentions  were  warranted  by  the  record. 

Accordingly,  the  unfounded  and  belated  contentions  of  ap¬ 
pellant  do  not  deserve  any  consideration  on  this  appeal. 
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(2)  KimpWs  identification  of  appellant  as  a  Communist  Party  member  in 
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At  the  deportation  hearing,  Mr.  William  Ward  Kimple,  a 
retired  Los  Angeles  police  officer  and  former  Communist  Party 
official,  gave  sworn  testimony  placing  appellant  in  the  Com¬ 
munist  Party  in  the  Los  Angeles  area  during  1935.  As  reflected 
by  the  foregoing  Counterstatement  of  the  Case,  Mr.  Kimple 
joined  the  Communist  Party  in  1928  in  connection  with  his 
law  enforcement  duties  and  held  a  number  of  Party  leadership 
positions  prior  to  the  termination  of  his  membership  in  1939. 

Since  many  of  Mr.  Kimple’s  Party  assignments  and  activi¬ 
ties  have  been  extensively  commented  upon  in  other  cases 
pending  in  this  Court,  our  discussion  herein  will  be  limited  ac¬ 
cordingly.  In  this  connection,  the  facts  of  record  in  the  in¬ 
stant  case  compare  favorably  with  those  adduced,  for  example, 
in  Larson  v.  Brownell,  No.  13003,  decision  pending.  For  a 
comparison  of  Kimple’s  testimony,  see  appellee’s  brief  and  ap¬ 
pendix  filed  with  the  court  in  that  case.® 

As  seen  from  the  foregoing  Counterstatement,  Mr.  Kimple 
gave  unrefuted  testimony  that  he  saw  appellant  “frequently 
around  Communist  Party  headquarters”  at  2241/^  South  Spring 
Street,  as  well  as  at  a  Party  gathering  place  at  2706  Brooklyn 
Avenue,  both  in  Los  Angeles.  At  these  places,  Kimple  ac¬ 
tually  had  occasional  conversations  with  appellant,  occurring 
sometimes  as  often  as  “two  or  three  times  a  week.” 

Two  Conununist  Party  members  initially  identified  appel¬ 
lant  to  Kimple  as  a  Party  member.  The  first  one,  Hjonie 
Chaite,  not  only  had  recruited  Kimple  into  the  Party  and  was 
a  “very  close  associate”  of  the  latter  at  that  time,  but  appar¬ 
ently  was  business  agent  of  appellant’s  union  and  was  engaged 
in  the  upholstery  occupation.  It  was  through  Chaite  that 
Kimple  became  acquainted  with  appellant.  The  other  person 
who  identified  appellant  to  Kimple  as  a  Party  member  was 
Morris  Rubin,  a  Party  member  and  an  upholsterer. 

Kimple  also  was  able  to  substantiate  the  prior  assertion  that 
appellant  was  a  Communist  Party  member  from  the  official 
membership  records  of  the  Communist  Party  for  the  Los  An¬ 
geles  area.  As  Assistant  Los  Angeles  County  Membership 

•  Ck>ansel  for  appellants  are  the  same  in  both  cases. 


Director  of  the  Party,  Kimple  had  access  to  these  records  and 
was  responsible  for  maintaining  them  commencing  in  1936. 
The  oflScial  records  consisted  of  individual  3x5  cards  contain¬ 
ing  both  the  real  and  Party  names  of  each  member  in  the  Los 
Angeles  area,  together  with  the  identifying  information  sum¬ 
marized  in  the  foregoing  Counterstatement.  As  respects  ap¬ 
pellant,  Kimple  recalled  that  the  ofi5cial  card  record  reflected 
the  former’s  name,  as  Raoul  Peyro,  his  listing  under  still  an¬ 
other  name,  his  occupation  as  an  upholsterer,  and  his  employ¬ 
ment  by  the  Crowm  Upholstering  Company.  Certain  other 
identifying  information,  not  now  recalled  by  Kimple,  was  also 
found  on  the  card  record  pertaining  to  appellant. 

Inasmuch  as  the  purpose  for  maintaining  these  records,  the 
system  used  in  compiling  the  information  on  the  cards,  and 
the  method  employed  in  handling  these  records  has  been  sum¬ 
marized  in  the  foregoing  Counterstatement  of  the  Case  as  well 
as  in  appellee’s  brief  in  Larson  v.  Brownell,  supra,  such  matters 
do  not  require  treatment  here.  These  matters,  however,  form 
a  rational  basis  for  Kimple’s  knowledge  that  it  would  have 
been  impossible  for  anyone  not  a  bona  fide  Party  member  to 
be  listed  in  those  records. 

When  Kimple  became  Assistant  Los  Angeles  County  Mem¬ 
bership  Director  for  the  Party,  he  was  given  the  custody  of 
the  official  card  records  of  the  Party  by  two  other  Party  officers. 
These  persons  were  Ida  Miller,  who  was  head  of  the  Member¬ 
ship  Department,  and  Dr.  V.  A.  K.  Tashjian,  who  was  head  of 
the  Control  Commission — the  disciphnary  committee— of  the 
Communist  Party.  One  of  the  card  records  reflected  appel¬ 
lant’s  Party  membership  in  1935.  Upon  receiving  the  card 
records,  Kimple  made  copies  which  he  furnished  to  Captain 
Hines  of  the  Los  Angeles  Pohce  Department.  Kimple  never 
saw  those  copies  again  and  does  not  know  now  whether  they 
are  still  in  existence.  And,  Kimple  obviously  does  not  have 
present  access  to  the  official  card  records  which  he  turned  in 
prior  to  leaving  the  Party. 

Relying  upon  our  oral  argument  before  this  Court  in  Larson 
V.  Brownell,  we  submit  again  that,  in  the  circumstances  of  this 
case,  Kimple’s  testimony  as  to  his  identification  of  appellant 
as  a'  Party  member  from  the  official  membership  records  of  the 


Communist  Party  for  the  Los  Angeles  area  fully  accords  with 
the  requirements  of  the  best  evidence  rule.  For  example,  see 
Meyers  v.  United  States,  84  U.  S.  App.  D.  C.  101, 171  F.  2d  800, 
812  (1948),  cert,  denied,  336  U.  S.  912  (1949),  and  Herzig  v. 
Swijt,  146  F.  2d  444  (2d  Cir.  1945),  the  decision  in  the  Herzig 
case  being  expressly  approved  by  this  Court  in  the  Meyers  case. 
Both  of  these  cases  cite  with  approval  the  following  principle 
found  in  McKelvey,  Evidence,  604,  5th  Ed.  1944: 

“In  its  modern  application,  the  best  evidence  rule 
amounts  to  little  more  than  the  requirement  that  the 
contents  of  a  writing  must  be  proved  by  the  introduc¬ 
tion  of  the  writing  itself,  unless  its  absence  he  satisfac¬ 
torily  accounted  for!*  [Emphasis  supplied.] 

See  also  4  Wigmore,  Evidence,  §§  1174, 1177-1182,  3d  Ed.  1940, 
upon  w’hich  reliance  was  placed  in  the  foregoing  decisions. 

In  the  instant  case,  the  official  Party  records  are  no  longer 
available  to  the  witness.  The  circumstances  of  Kimple’s  for¬ 
mer  access  to  these  records  and  the  manner  in  which  the  rec¬ 
ords  were  maintained  has  been  brought  to  the  attention  of 
both  the  trier  of  the  facts  and  this  Court.  It  is,  therefore, 
clear  that,  since  the  unavailability  of  the  records  has  been 
reasonably  and  satisfactorily  accounted  for,  the  acceptance  of 
Kimple’s  testimony  as  to  the  information  reflected  by  the  offi¬ 
cial  card  records  was  proper  as  a  recognized  exception  to  the 
best  evidence  rule. 

Furthermore,  the  information  found  in  the  official  records 
w'as  sufficient  to  enable  Kimple  to  substantiate  the  prior  identi¬ 
fication  of  appellant  as  a  Communist  Party  member  by  two 
other  Party  members,  Chaite  and  Rubin.  It  should  also  be 
recalled  that  Kimple  had  previously  observed  appellant  fre¬ 
quently  at  Party  headquarters  itself  as  well  as  at  a  specified 
address  where  Party  members  gathered.  Kimple,  moreover, 
had  conversations  with  appellant  on  several  occasions  at  both 
of  these  places.  Apparently,  the  personal  contacts  that  Kim¬ 
ple  had  with  appellant  were  not  such  as  would  cause  him  to 
question  the  information  concerning  appellant  that  had  been 
revealed  to  him  by  Chaite  and  Rubin  and  by  the  official  mem¬ 
bership  card  records  of  the  Party  for  1935.  The  accuracy  of 
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appellant’s  identification  as  a  Party  member  for  that  year, 
therefore,  cannot  be  doubted. 

Appellant’s  attack  on  the  credibility  of  the  witness  Kimple 
is  not  entitled  to  any  consideration  at  this  posture  of  the  case. 

All  of  the  matters  alleged  here  respecting  Kimple’s  credibility 
have  been  thoroughly  considered  by  both  the  Special  Inquiry 
Officer  and  the  Board  of  Immigration  Appeals.®  Kimple  was 
subjected  to  the  usual  lengthy  and  searching  cross  examina¬ 
tion  that  is  so  often  observed  in  these  cases.  Significantly,  ap¬ 
pellant’s  counsel  was  afforded  a  wide  latitude  in  his  questions 
and  there  is  no  claim  that  he  was  unduly  proscribed  in  his  ex¬ 
amination.  Moreover,  a  fair  reading  of  Kimple’s  entire  testi¬ 
mony  shows  that,  far  from  being  shaken  by  such  examination, 
he  furnished  even  more  detailed  information  to  support  the 
administrative  finding  than  was  either  sought  or  elicited  on 
direct  examination.  In  the  circumstances,  the  administrative 
authorities,  as  triers  of  the  fact,  did  not  abuse  their  discretion 
in  determining  Kimple’s  credibility.  Appellate  review  of  ap¬ 
pellant’s  present  contentions,  therefore,  should  be  precluded. 
United  States  ex  rel  Tisi  v.  Tod,  264  U.  S.  131  (1924) ;  Lem 
Lung  V.  Patterson,  186  U.  S.  168  (1902) ;  Lem  Moon  Sing  v. 
United  States,  158  U.  S.  538  (1895) ;  Nishimura  Ekiu  v.  United 
States,  142  U.  S.  651  (1892) ;  Munoz  v.  Kelley,  231  F.  2d  381, 

383  (9th  C;ir.  1955);  Maita  v.  Haff,  116  F.  2d  337  (9th  Or. 
1940).  See  also  Hardeman  v.  United  States,  82  U.  S.  App. 

D.  C.  194, 163  F.  2d  21  ( 1947) . 

(3)  Appellanfs  silence  and  failure  at  the  hearing  to  refute  or  explain  the 
I  evidence  of  his  Communist  Party 

In  the  face  of  the  foregoing  evidence  adduced  at  the  deporta¬ 
tion  hearings  respecting  appellant’s  Communist  Party  mem¬ 
bership  in  1935,  appellant  on  advice  of  counsel  refused  to  be 

•The  Board  of  linmiRration  Api)eals,  in  its  decision  of  September  22, 

1953,  made  the  following  comment  ( J.  A.  24) : 

“Kimple  was  subjected  to  extemdve  cross-examination,  including  in  part 
the  locations  at  which  he  had  resided  since  his  birth ;  his  occupation ;  his 
salary  as  a  policeman ;  and  his  income.  He  revealed  an  excellent  memory 
and  his  testimony  appears  frank  and  credible.  We  have  taken  into  con¬ 
sideration  the  fact  that  he  testified  in  previous  deportation,  proceedings 
and  was  employed  as  an  undercover  agent.  In  the  absence  of  any  indication 
that  he  furnished  false  information  to  his  employer ;  wrongly  accused  any  »* 

[Footnote  continued  on  page  27.] 
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sworn  or  to  testify.  At  no  time  did  appellant  seek  to  excuse 
his  silence  at  the  hearing  on  any  constitutional  grounds. 

Appellant,  furthermore,  did  not  seek  to  introduce  any  evi¬ 
dence  at  the  hearing  to  refute  or  explain  that  previously  ad¬ 
duced  with  respect  to  his  Communist  Party  membership,  ex¬ 
cept  to  make  both  oral  and  written  (mimeographed)  offers  of 
proof  respecting  the  alleged  innocuous  and  harmless  nature  of 
the  Communist  Party.  Exhibit  2,  the  22-page  mimeographed 
offer  of  proof,  contains  generous  quotations  from,  among  other 
authorities,  the  Communist  Party  constitution  and  History  of 
the  Communist  Party  of  the  Soviet  JJnion}^  Such  defense 
was  not  only  completely  devoid  of  merit,  particularly  in  the 
light  of  the  now  considerable  body  of  judicial  and  legislative 
pronouncements  disposing  of  the  matter,^^  but  was  tantamount 
to  the  offering  of  no  defense  at  all.  See  Section  241  (a)  (6)  (C) 
of  the  Immigration  and  Nationality  Act  of  1952,  8  U.  S.  C. 
§  1251  (a)  (6)  (C) ;  Galvan  v.  Press,  and  Harisiades  v.  Shaugh- 
nessy,  both  supra;  and  Carlson  v.  London,  342  U.  S.  524,  535 
(1952). 

[Footnote  continued  from  page  26.] 

individual ;  or  testified  falsely  in  the  previous  proceetlings,  we  see  no  reason 
to  question  his  credibility.  The  fact  that  he  is  l)eing  paid  a  witne.ss*  fee 
has  been  taken  into  consideration.” 

“This  authoritative  work  is  no  stranger  to  this  Court.  A  copy  thereof 
is  found  as  Petitioner’s  (Government’s)  Exhibit  330  in  Broxcnell  v.  Com¬ 
munist  Party,  Docket  No.  51-101,  Subversive  Activities  Control  Board,  as 
contained  in  the  record  on  the  appeal  of  that  case  filed  with  this  Court 
suh  nom..  Communist  Party  v.  Subversive  Activities  Control  Board,  No. 
11850. 

“  Indeed,  in  case  after  case,  the  Ck)mmunist  Party  has  been  found,  beyond 
any  reasonable  doubt,  to  be  a  criminal  conspiracy  designed  to  overthrow 
the  United  States  Government  by  force  and  violence.  See,  for  example, 
Dennis  v.  United  States,  341  U.  S.  494  (1951) ;  Frankfeld  v.  United  States, 
198  F.  2d  679  (4th  Cir.  1952)  ;  Scales  v.  United  States,  227  F.  2d  581  (4th 
Cir.,  1955) ;  and  United  States  v.  Lightfoot,  228  F.  2d  861  (7th  Cir.,  1956). 
Compare  American  Communications  Association  v.  Douds,  339  U.  S.  382, 
424  (1950),  and  Communist  Party  v.  Subversive  Activities  Control  Board, 
96  U.  S.  App.  D.  C.  66,  223  F.  2d  531  (1954).  See  also  Sections  2  and  101 
of  the  Internal  Security  Act  of  1950,  P.  L.  831,  81st  Congress,  64  Stat  967, 
1019,  50  U.  S.  C.  A.  §§  781  and  811 ;  Communist  Control  Act  of  1954,  P.  L. 
647,  83d  Congress,  50  U.  S.  O.  A.  841  et  seq.  And  compare  United  States  v. 
Flynn,  216  F.  2d  354,  374  (2d  Cir.,  1954),  cert,  denied,  348  U.  S.  909  (1955), 
which  not  only  affirms  additional  convictions  under  the  Smith  Act  but  also 
upholds  the  legislative  pronouncements  found  in  the  1950  and  1954  legis¬ 
lation  noted  above. 


It  is  submitted  that  the  administrative  authorities  gave  due 
weight  to  the  fact  of  appellant’s  silence  and  refusal  to  rebut  tbe 
prima  facie  showing  made  by  the  Government  as  to  appellant’s 
voluntary  Communist  Party  membership.  In  a  case  of  this 
nature,  failure  to  testify  is  important  and  may  be  considered 
by  the  immigration  authorities  against  the  alien.  Saksagansky 
v.  Weedin,  53  F.  2d  13,  16  (9th  Cir.,  1931);  United  States  ex 
rel.  Beljrage  v.  Kenton,  131  F.  Supp.  576  (S.  D.  N.  Y.  1954), 
ajfirmed,  224  F.  2d  803  (2d  Cir.,  1955). 

Silence  not  only  may  be  a  relevant  factor  but  it  may  be  given 
great  weight.  Kjas  v.  Doak,  61  F.  2d  566,  570  (7th  CJir.,  1932). 
This  basic  principle  was  first  formulated  in  an  opinion  by  Mr. 
Justice  Brandeis,  in  United  States  ex  rel.  Bilokumsky  v.  Tod, 
263  U.  S.  149  (1923),  who  stated  at  pp.  154^155: 

«♦  *  *  *  'phej.g  jg  jjo  rule  of  law  which  prohibits  offi- 
I  cers  charged  with  the  administration  of  the  immigra- 
'  tion  law  from  drawing  an  inference  from  the  silence  of 
one  who  is  called  upon  to  speak.  Deportation  proceed- 
'  ings  are  civil  in  their  nature  *  *  *  Neither  statute  nor 
rule  requires  that  matters  alleged  in  the  warrant  of  arrest 
shall,  in  the  absence  of  an  express  admission,  be  taken  to 
be  denied.  A  person  arrested  on  the  preliminary  war¬ 
rant  is  not  protected  by  a  presumption  of  citizenship 
'  comparable  to  the  presumption  of  innocence  in  a  crimi¬ 
nal  case.  There  is  no  provision  which  forbids  drawing 
an  adverse  inference  from  the  fact  of  standing  mute.  It 
I  is  not  unreasonable  to  assume  that  one  who  may  wish  to 
challenge  the  executive’s  jurisdiction  in  the  courts  will 
not  refrain  from  asserting  in  the  proceedings  before  the 
executive  the  facts  on  which  he  relies.  To  defeat  depor¬ 
tation  it  is  not  always  enough  for  the  person  arrested  to 
i  stand  mute  at  the  hearing  and  put  the  Government  upon 
its  proof.” 

And  again,  only  recently,  an  appellate  court  has  applied  this 
doctrine  in  support  of  a  deportation  order.  United  States  ex 
rel.  Circella  v.  Sahli,  216  F.  2d  33,  39  (7th  Cir.,  1954) ;  and 
certiorari  was  denied,  348  U.  S.  964  (1955).  See  also,  Mahler 
V.  Ehy,  264  U.  S.  32,  42  (1924) ;  and  United  States  ex  rel.  Vaj^ 
tauerY.  Commissioner,  273  U.  S.  103,  111  (1927). 
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No  distinction  (as  to  whether  an  adverse  inference  may 
be  drawn  from  silence)  may  be  made  between  the  present  statu¬ 
tory  standard  and  cases  governed  by  the  standard  of  proof  ex¬ 
isting  prior  to  the  1952  Act. 

While  the  new  standard  may  alter  the  quantity  of  proof 
required  and  the  scope  of  review,  lo^c  dictates  that  this  change 
can  have  no  bearing  upon  what  inferences  the  administrative 
authorities  may  draw  from  actions  or  non-actions  of  the  ac¬ 
cused.  If  failure  to  deny  is  a  factor  which  legally  may  be 
taken  into  account  administratively,  the  stringency  or  laxity 
of  the  court  review  cannot  alter  its  “admissibility”  as  such  a 
factor.  And  the  question  whether  or  not  failure  to  deny 
charges  in  a  deportation  warrant  standing  by  itself  would  be 
sufficient  to  satisfy  the  statutory  standard  is  a  problem  that 
is  not  before  the  Court  in  this  case:  for  in  addition  to  appel¬ 
lant’s  silence  there  was  ample  probative  evidence  of  member¬ 
ship. 

B.  Suffidency  of  the  evidence 

As  seen,  the  findings  of  the  Special  Inquiry  Officers  were 
modified  by  the  Board  of  Immigration  Appeals  in  its  deciaon 
of  September  22, 1953.  As  stated  by  the  Board  ( J.  A.  24-25) : 

“Respondent’s  silence  in  view  of  the  testimony  against 
him  gives  rise  to  the  inference  that  had  he  testified,  his 
testimony  would  have  been  unfavorable  to  him  {Matter 
of  K — Int.  Dec.  1^7).  In  view  of  Kimple’s  testimony 
and  the  respondent’s  silence,  we  conclude  that  the  rec¬ 
ord  establishes  voluntary  membership  in  the  Commu¬ 
nist  Party.  Kimple’s  testimony  that  respondent  fre¬ 
quented  the  Communist  Party  headquarters  makes 
incredible  re^ndent’s  claim  that  he  did  not  know  the 
organization  he  had  joined  was  the  Communist  Party. 
His  admission  of  membership  in  a  unit  of  the  Communist 
Party  can  therefore  be  accepted  without  accepting  his 
self-serving  qualification  that  he  did  not  know  that  he 
had  joined  the  Communist  Party.” 

The  Board  again  commented  on  the  evidence  adduced  at 
the  deportation  hearing  in  dispo^g  of  appellant’s  motion  for 
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reconsideration.  As  stated  by  the  Board  in  its  dedsion  of 
January  6, 1956  (J.  A.  31) : 

“Here,  the  preliminary  statement  of  the  alien  shows 
'  that  he  joined  a  ‘group’.  The  testimony  of  the  wit- 
■  ness  Kimple  establishes  his  awareness  of  the  organiza¬ 
tion  as  a  unit  of  the  Communist  Party.  The  respondent 
refused  to  testify  in  the  face  of  this  adverse  testimony. 

'  There  is  no  basis  for  a  claim  that  he  did  not  join  of  his 
own  free  will.” 

The  reliance  of  the  Board  on  (1)  appellant’s  admission  of 
past  membership  in  a  Communist  Party  unit,  (2)  Kimple’s 
testimony,^*  and  (3)  appellant’s  silence  as  establishing  ap¬ 
pellant’s  voluntary  membership  in  the  Communist  Party,  was 
proper  for  the  reasons  and  authorities  hereinbefore  stated. 
While  the  Board  credited  all  of  Kimple’s  testimony  and  made 
specific  findings  with  respect  thereto,  the  Board  also  gave  great 
weight  in  its  conclusions  to  his  testimony  that  appellant  fre¬ 
quented  Communist  Party  headquarters,  siting  that  such 
testimony  “makes  incredible”  appellant’s  “claim  that  he  did 
not  know  the  organization  he  had  joined  was  the  Communist 
Party.” 

Notwithstanding  the  validity  and  w’eight  of  all  of  the  other 
findings  made  with  respect  to  Kimple’s  testimony,  it  is  sub¬ 
mitted  that  the  forgoing  conclusion  of  the  Board,  coupled 
only  with  appellant’s  prehearing  admission  and  his  silence  at 
the  hearing,  adequately  supports  the  ultimate  finding  of  de¬ 
portability.  The  Board’s  rejection  of  appellant’s  “self-serving 
qualification  that  he  did  not  know  that  he  had  joined  the  Com¬ 
munist  Party”  was  also  valid  in  this  setting.  Compare  Opper 
V.  United  States,  348  U.  S.  84  (1954). 

The  decision  of  the  Supreme  Court,  in  United  States  ex  reL 
Vajtauer  v.  Commissioner,  supra,  273  U.  S.  at  111,  is  partic¬ 
ularly  significant  on  the  question  of  what  amount  of  evidence 
will  support  an  administrative  determination  of  deportability. 
There,  aside  from  the  issue  as  to  the  inferences  to  be  drawn 
from  the  alien’s  silence,  the  principal  question  was  whether 
“the  deportation  order  was  imsupported  by  any  substantial  evi- 

^Eren  appellant  concedes  that  Kimple’s  testimony  alone  might  raise 
an  “inference,”  albeit  a  “questionable”  one  (Brief,  p.  15). 
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«dence  and  consequently  appellant  was  denied  a  fair  hearing 
and  deprived  of  his  liberty  without  due  process.”  273  U.  S. 
at  106.  Deportation  was  sought  in  that  case  on  the  ground 
that  the  alien  allegedly  advocated  the  overthrow  of  the  United 
States  Government  by  force  and  violence.  In  addition  to  the 
element  of  silence,  the  Immigration  authorities  and  the  Court 
considered  the  fact  that  certain  statements  indicating  advocacy 
of  overthrow  were  made  in  a  pamphlet  and  a  speech.  Mr. 
Justice  Stone  stated  for  a  unanimous  Court  (273  U.  S.  at  111) : 

“The  only  other  issue  on  which  the  government  was 
required  to  present  evidence,  assuming  that  the  burden 
of  proof  rested  on  it,  was  the  identity  of  the  appellant, 
admittedly  an  alien,  with  the  author  of  the  pamphlet 
and  the  address.  The  similarity  of  names;  the  fact  that 
each  was  known  as  ‘Doctor’;  that  Dr.  Vajtauer,  also 
of  Czechoslovakia,  as  was  appellant,  addressed  the 
Fourth  Congress  of  the  Communist  International  on 
Czechoslovakian  affairs  in  Moscow  where  the  pamphlet 
was  written,  and  that  after  the  arrival  of  appellant  in  the 
United  States  and  his  proceeding  to  Chicago,  a  Dr. 
Vajtauer,  who  was  editor  of  the  Bohemian  daily  paper, 
‘Spravedlvost,’  as  was  appellant,  made  a  public  ad¬ 
dress  in  Chicago,  discussing  the  Russian  revolution  and 
suggesting  the  possibihties  of  a  similar  revolution  here, 
all  taken  together  admit  of  the  inference  that  the  ap¬ 
pellant  and  the  author  of  the  pamphlet  and  speech  were 
one  and  the  same  person.  This  inference  was  strength¬ 
ened  when  the  appellant,  confronted  by  this  record, 
stood  mute.” 

While  it  is  true  that  in  that  case  all  the  Court  was  required 
to  find  was  “some  evidence”  supporting  the  charge,  whereas  in 
the  instant  case,  admittedly,  the  charge  must  be  supported  by 
^‘reasonable,  substantial,  and  probative  evidence,”  still,  for  sev¬ 
eral  reasons,  the  Vajtauer  case  is  controlling  or  at  least  ex¬ 
tremely  persuasive.  There  is  very  little,  if  any  difference,  be¬ 
tween  “some  evidence”  on  the  one  hand,  and  “more  than  a 
mere  scintilla”  of  evidence  on  the  other.  Moreover,  the  con¬ 
nection  between  the  evidence  and  the  alien  in  the  Vajtauer  case 


was  much  more  remote  than  that  demonstrated  in  the  instant 
case. 

Since  the  finding  of  membership  made  by  the  administrative- 
agency  was  based  upon  substantial  evidence,  the  courts  would 
not  be  justified  in  disturbing  it.  Cj.  Greco  v.  HajJ,  63  F.  2d 
863  (9th  Cir.,  1933).  And,  of  course,  appellant  failed  to  rebut 
the  presumption  of  voluntary  membership  recognized  in  the- 
Galvan  case. 

Appellant,  as  seen,  attacks  the  competency  of  the  evidence 
against  him.  But  it  is  submitted  that  all  of  the  evidence  was 
legally  competent  and  admissible.  Separate  and  apart  there¬ 
from,  however,  it  is  to  be  noted  that  this  was  not  a  judicial  but 
an  administrative  proceeding.  In  such  a  proceeding  the  judi¬ 
cial  rules  of  evidence  do  not  obtain;  and  the  admission  of  evi¬ 
dence  which  a  court  would  regard  as  legally  insufficient  does  not 
vitiate  a  deportation  proceeding  so  long  as  reason  and  fairness 
obtain.  United  States  ex  rel.  Impasto  v.  O^Rourke,  211  F.  2d 
609  (8th  Cir.,  1954),  cert,  denied,  348  U.  S.  827  (1954) ;  Singh 
V.  Director,  96  F.  2d  969  (9th  Cir.,  1938) ;  United  States  ex  reL 
Doukas  V.  Wiley,  160  F.  2d  92  (7th  Cir.,  1947). 

n.  T][ie  Board  of  Immigration  Appeals  did  not  abase  its  dis¬ 
cretion  in  refusing  to  reopen  the  proceedings 

Contrary  to  appellant’s  broad  assertions,  the  Board  of  Immi¬ 
gration  Appeals  did  not  abuse  its  discretion  in  denying  appel¬ 
lant’s  motion  to  reopen  the  proceedings  so  that  he  could  file  a 
belated  application  for  suspension  of  deportation. 

The  administrative  record  reflects  that  appellant  did  not 
choose  to  make  an  application  for  suspension  of  deportation 
at  any  time  during  the  course  of  the  hearings.  As  seen  from 
the  Counterstatement  of  the  Case,  appellant  not  only  was 
reiH*esented  by  counsel  of  his  choice  but  his  counsel’s  atten¬ 
tion  was  specifically  directed  at  the  hearing  to  the  provisions 
of  Section  244  of  the  Inunigration  and  Nationality  Act  of 
1952,  8  U.  S.  C.  §  1254,  concerning  the  availability  of  discre¬ 
tionary  relief  thereunder.  At  the  hearing  on  January  7, 1953, 
the  hearing  officer  stated  to  appellant’s  counsel  (Tr.  84) : 

‘‘Well,  I  am  entertaining  a  motion  for  a  continuance, 
counsel,  and  I  also  want  to  call  your  attention  to  Sec- 
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tion  244  of  the  Immigration  and  Nationality  Act  as  to 
any  discretionary  relief  and  in  the  event  that  you  or 
your  client  wishes  to  make  an  application  for  any  dis¬ 
cretionary  relief  under  that  section,  that  at  the  time  of 
the  next  resumed  hearing  that  you  have  such  applica¬ 
tion  and  all  necessary  proof  available.” 

The  hearing  was  recessed  until  March  16,  1953  (TV.  86). 

Presumably,  therefore,  the  failure  to  make  timely  applica¬ 
tion  for  suspension  of  deportation  was  a  deliberate  choice  of 
appellant,  in  accordance  with  his  desire  not  to  be  sworn  and 
not  to  testify.  After  the  hearings  were  concluded,  after  entry 
by  the  hearing  oflScer  of  findings  and  a  deportation  order  di¬ 
rected  against  appellant,  after  due  consideration  by  the  Board 
of  Immigration  Appeals  of  appellant’s  appeal  from  the  de¬ 
portation  order,  and  after  issuance  by  the  Board  of  a  decision 
adverse  to  appellant,  the  latter  for  the  first  time  sought  to 
raise  the  issue  of  suspension — ^by  way  of  the  described  motion 
to  reopen  the  proceedings  so  that  an  application  for  suspen¬ 
sion  of  deportation  might  be  made.  The  Board,  as  seen,  con¬ 
sidered  and  denied  the  motion. 

There  is  no  right  to  a  reopening  of  an  administrative  pro¬ 
ceeding,  just  as  there  is  no  right  to  a  rehearing  before  this  or 
any  other  judicial  tribunal.  Rather,  a  motion  to  reopen  is 
addressed  to  the  sound  discretion  of  the  administrative  agency. 
Furthermore,  the  Attorney  General  has  provided  by  regula¬ 
tions  the  procedure  to  be  followed  in  the  exercise  of  discretion, 
as  concerns  both  the  reopening  of  the  proceedings  and  the 
suspension  of  deportation. 

8  C.  F.  R.,  Section  242.54  (d)  provides,  in  pertinent  part: 

“*  *  *  at  any  time  during  the  hearing  the  respondent 
may  apply  for  suspension  of  deportation  on  Form  I- 
256A  or  for  voluntary  departure,  under  Section  244  of 
the  said  Act.  The  burden  of  establishing  that  he  meets 
that  statutory  requirements  for  discretionary  relief  shall 
be  upon  the  respondent.  He  may  submit  any  evidence 
in  support  of  his  application  whidi  he  believes  should 
be  considered  by  the  special  inquiry  officer.” 

And  8  C.  F.  R.,  Section  90.11  (b)  provides,  in  pertinent  part: 
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“Reconsideration  or  reopening  of  any  case  in  which  an 
'  order  has  been  entered  by  the  Board  of  Immigration 
Appeals  *  *  *  shall  be  only  upon  written  motion. 
The  Board  may,  in  its  discretion,  grant  or  deny  such 
motion.  *  *  *” 

It  is  beyond  dispute  that  these  regulations  have  the  force  and 
effect  of  law.  United  States  ex  rel.  Accardi  v.  Shaughnessy, 
347  U.  S.  260  (1953).  The  Supreme  Court  also  has  refused 
to  “restrict  the  considerations  which  may  be  relied  upon  or  the 
procedure  by  which  the  discretion  should  be  exercised.”  J ay  v. 
Boyd,  351  U.  S.  345, 353-^54  (1956). 

There  is  an  abundance  of  cases  clearly  holding  that  this  dis¬ 
cretionary  power  in  the  Board  is  not  as  such  judicially  review- 
ableJ  In  United  States  ex  rel.  Zabadlija  v.  Garfinkel,  77  F. 
Supp.  751  (W.  D.  Pa.,  1948),  affirmed,  173  F.  2d  222  (3d  Cir., 
1948),  the  alien  filed  a  motion  with  the  Board  to  reopen  in  order 
that  he  might  apply  for  suspension  of  deportation  on  the 
ground  that  he  had  just  become  eligible.  The  Board  denied 
the  motion  and  the  court  sustained  that  action,  stating  (77  F. 
Supp.  at  752) : 

“It  is  plain  *  *  *  that  he  appealed  to  the  Board  of 
Appeals  for  the  exercise  of  its  discretionary  power.  It 
is  not  for  the  court,  when  the  statute  has  conferred  such 
power  on  an  executive  department,  to  attempt  to  in¬ 
terfere  with  the  exercise  of  it.” 

In  Arakas  v.  Zimmerman,  200  F.  2d  322  (3d  Cir.,  1952),  the 
alien  appealed  to  the  Board  of  Immigration  Appeals  and  moved 
for  reopening  of  the  proceedings  for  consideration  of  suspension 
of  deportation,  the  applicant  having  just  attained  the  required 
seven  years’  residence.  The  court  upheld  denial  of  the  motion, 
stating  at  page  325 : 

'  “Under  the  law,  the  Board  of  Immigration  Appeals, 

'  acting  for  the  Attorney  General,  had  the  duty  of  exer- 
'  cising  its  discretion  and  deciding  whether  appellant’s 
'  hearing  should  be  reopened  and  the  order  for  his  de¬ 
portation  reconsidered.  We  find  that  it  did  this  and 
that  its  decision  not  to  reopen  the  hearing  was  properly 
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based  upon  sufficient  evidence.  We  have  no  right  to 
disturb  that  determination.” 

The  Supreme  Court,  in  Jay  v.  Boyd,  supra,  351  U.  S.  at  354, 
fn.  16,  has  expressly  approved  the  following  language  of  Judge 
Learned  Hand  in  United  States  ex  rel.  Kaloudis  v.  Shaugh- 
nessy,  180  F.  2d  849, 491  (2d  Cir.,  1950) : 

“The  power  of  the  Attorney  General  to  suspend  de¬ 
portation  is  a  dispensing  power,  like  a  judge’s  power  to 
suspend  the  execution  of  a  sentence,  or  the  President’s 
to  pardon  a  convict.” 

The  court  in  the  Kaloudis  case,  in  language  very  similar  to  that 
of  the  majority  in  the  Boyd  case,  351  U.  S.  at  354-355,  con¬ 
tinued  (180F.  2d  at  491) : 

“It  is  a  matter  of  grace,  over  which  courts  have  no 
review,  unless — as  we  are  assuming — ^it  affirmatively 
appears  that  the  denial  has  been  actuated  by  considera¬ 
tions  that  Congress  could  not  have  intended  to  make 
relevant.” 

See  also  Asikese  v.  Brownell,  97  U.  S.  App.  D.  C.  221,  230  F.  2d 
34  (1956) ;  Melachrinos  v.  Brownell,  97  U.  S.  App.  D.  C.  229, 
230  F.  2d  42  ( 1956) ;  and  Vichos  v.  Brownell,  97  U.  S.  App.  D.  C. 
232, 230  F.  2d  45  (1956). 

Certainly,  in  this  case  it  does  not  affirmatively,  or  otherwise, 
appear  that  the  denial  of  appellant’s  motion  to  reopen  the  pro¬ 
ceedings  was  actuated  by  considerations  that  Congress  could 
not  have  intended  to  make  relevant.  Moreover,  the  reasons 
given  by  the  Board  of  Immigration  Appeals,  in  its  decision  of 
June  2, 1954  (J.  A.  17),  for  refusing  to  reopen  the  proceedings 
are  entirely  valid  and  show  clearly  that  the  Board  did  not 
abuse  its  discretion. 

The  statutory  provision  vesting  discretionary  power  in  the 
Attorney  General  to  suspend  deportation,  8  U.  S.  C.  §  1254  (a) 
(5),  expressly  provides,  as  one  of  the  conditions  for  the  granting 
of  such  relief,  that  the  alien  must  not  have  “been  served  with 
a  final  order  of  deportation  issued  pursuant  to  this  Act  in  de¬ 
portation  proceedings  up  to  the  time  of  appljdng  to  the  Attor¬ 
ney  General  for  suspension  of  deportation.”  The  constitution- 


4ility  of  this  statute,  particularly  in  view  of  the  recent  decision 
of  the  Supreme  Court  in  Jay  v.  Boyd,  supra,  is  beyond  dispute. 
The  applicable  regulation,  8  C.  F.  R.  §242.54  (d),  furth^* 
provides  that  an  application  for  such  discretionary  relief  may 
be  made  “at  any  time  during  the  hearing^’  and  “on  Form  I— 
256A.”  The  validity  of  those  requirements  are  no  longer  open 
to  question  in  view  of  the  Accardi  decision,  supra.  Appellant, 
as  seen,  has  failed  to  make  a  timely  compliance  with  those 
requirements. 

Appellant,  furthermore,  has  not  assigned  any  valid  reasons, 
even  on  this  appeal,  to  excuse  his  failure  to  apply  fcwr  suspension 
of  deportation  prior  to  the  closing  of  the  administrative  hear¬ 
ings.  The  contention  that  “appellant  could  have  applied  for 
suspension  during  the  proceeding  only  by  executing  under 
oath  a  form  which  would  have  virtually  conceded  his  deporta- 
bility^^  (Appellant’s  brief,  p.  17)  patently  lacks  any  substantial 
merit.  The  applicable  statute,  as  seen,  expressly  limits  a  grant 
of  discretionary  relief  to  an  alien  who  “is  deportable  ♦  *  *  for 
an  act  committed  or  status  acquired  subsequent  to  *  *  * 
entry  into  the  United  States”  and,  furthermore,  who  “has  been 
physically  present  in  the  United  States  for  a  continuous  period 
of  not  less  than  ten  years  immediately  following  the  commis¬ 
sion  of  an  act  or  the  assumption  of  a  status,  constituting  a 
ground  for  deportation  *  *  8  U.  S.  C.  §  1254  (a)  (5). 

Furnishing  the  information  required  by  the  form  specified  in 
the  applicable  regulation,  8  C.  F.  R.  §  242.54  (d),  would  enable 
the  administrative  authorities  to  determine  the  alien’s  eligi¬ 
bility  for  the  discretionary  relief  sought  by  ascertaining 
whether  the  foregoing  statutory  conditions  as  to  deportability 
have  been  duly  met.  The  neglect  of  an  alien  to  show  in  the 
form  that  he  “is  deportable”  would  be  a  failure  on  his  part  to 
meet  “the  burden  of  establishing  that  he  meets  the  statutory 
requirements  for  discretionary  relief,”  as  further  imposed  on 
him  by  that  regulation.  Such  discretionary  relief,  tiierefore, 
may  not  be  granted  unless  aXL  of  the  conditions  specified  in  the 
statute  have  first  been  met. 

Since  the  request  to  reopen  the  proceedings  was  addressed  to 
the  sound  discretion  of  the  Board  of  Immigration  Appeal^ 
appellant’s  motion  was  properly  denied  where  he  has  failed  to 
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excuse  his  lack  of  diligence  in  applying  for  suspension  of  de¬ 
portation  prior  to  the  serving  of  the  deportation  order.  Ap¬ 
pellant’s  reliance  on  Arakas  v.  Zimmerman,  supra;  Kavadias  v. 
Cross,  82  F.  Supp.  716  (N.  D.  Ind.,  1948),  order  reversed,  177 
F.  2d  497  (7th  Cir.,  1949) ;  United  States  ex  rel.  Adel  v.  Shaugh^ 
nessy,  183  F.  2d  371  (2d  Cir.,  1950) ;  and  United  States  ex  rel. 
Partheniades  v.  Shaughnessy,  146  F.  Supp.  772,  776 
(S.  D.  N.  Y.,  1956),  is  misplaced,  those  decisions  so  clearly 
militating  against  appellant’s  position  as  to  make  extended 
comment  here  unnecessary.  All  of  those  decisions  recognize 
implicitly  that  the  reopening  of  an  administrative  proceeding 
is  not  required,  in  circumstances  like  those  in  the  instant  case, 
where  an  alien  has  failed  to  avail  himself  of  the  opportunities 
afforded  in  the  prior  hearings  to  apply  for  discretionary  relief. 

Appellant’s  assertions  to  the  contrary,  he  notably  failed  to 
testify  or  refute  the  evidence  adduced  at  the  deportation  hear¬ 
ing  respecting  his  past  Communist  Party  membership.  As  dis¬ 
cussed,  supra,  appellant’s  prehearing  statement  made  to  Im¬ 
migration  Service  investigators  does  not  constitute  “testi¬ 
mony’  in  any  sense  that  the  word  implies.  The  self-serving 
declarations  made  by  appellant  in  his  prehearing  statement 
were  flatly  contradicted  by  the  sworn  testimony  of  the  retired 
police  officer  and  former  Party  membership  official  who  testi¬ 
fied  at  the  hearing.  As  seen,  appellant  was  clearly  under  a 
legal  duty  to  speak,  and  his  failure  to  testify  was  without  legal 
foundation.  The  Board,  therefore,  properly  refused  to  credit 
the  self-serving  declarations  of  appellant.  His  failure  to  ex¬ 
plain  or  refute  the  evidence  adduced  at  the  hearings  was,  there¬ 
fore,  a  valid  reason  in  and  of  itself  to  support  the  Board’s  denial 
of  the  motion. 

Appellant’s  motion  to  reopen  the  proceeding,  together  with 
his  supporting  affidavit,  notably  fails  to  disavow  membership 
in  any  subversive  organization  diuing  the  past  t«a  years  or 
evidence  of  such  nature.  Both  the  motion  and  the  affidavit 
speak  only  in  the  general  language  of  the  statute.  The  fact 
of  such  membCTship  during  the  past  ten  years  is  an  obvious 
matter  of  interest  to  the  Board  of  Immigration  Appeals,  par¬ 
ticularly  in  view  of  the  rec(M*d  in  this  case.  As  seen,  appellant 
at  the  hearing  not  only  failed  to  testify  and  refute  the  evidence 


adduced  with  respect  to  his  past  Communist  Party  membership 
and  activities,  but  improperly  sought  to  disprove  the  subver- 
.  give  character  of  the  Party. 

The  subversive  character  of  the  Communist  Party  is  no 
longer  open  to  question,  particularly  since  the  organization  has 
repeatedly  been  found  by  the  courts  to  be  dedicated  to  the 
overthrow  of  the  United  States  Government  by  force  and  vio¬ 
lence  and,  further,  to  be  a  constituent  part  of  the  world-wide 
Communist  conspiracy.  Dennis  v.  United  States,  341  U.  S.  494 
(1951).^^  And  see  Communist  Party  v.  Subversive  Activities 
Control  Board,  96  U.  S.  App.  D.  C.  66,  223  F.  2d  531  (1954). 
The  evidence  adduced  in  those  cases  clearly  establishes  the 
subversive  character  of  the  Party  since  its  incepticm  in  191^. 
In  addition,  Congress  has  made  specific  findings  with  reference 
to  the  nature  of  the  “world  Commimist  movement”  and  the 
Communist  Party.  See  Internal  Security  Act  of  1950,  P.  L. 
831,  81st  Congress,  64  Stat.  987,  1010,  Sections  2  and  101,  50 
U.  S.  C.  §§  781  and  811 ;  Communist  Control  Act  of  1954,  P.  L. 
637, 83d  Congress,  68  Stat.  775,  section  2,  50  U.  S.  C.  §  41  et  seq. 
The  subversive  character  of  the  Communist  Party  has  become 
so  clearly  recognized,  particularly  since  World  War  II,  that 
appellant  and  his  counsel  must  necessarily  have  been  aware  of 
the  Board’s  interest  in  this  matter.  The  fact  that  appellant 
may  have  been  a  member  of  a  subversive  organization  during 
the  past  ten  years  is  obviously  relative  and  material  to  appel¬ 
lant’s  eligibility  for  the  discretionary  relief  now  sought. 

From  the  foregoing,  it  is  clear  that  appellant  has  notably 
failed  to  excuse  his  lack  of  diligence  in  making  a  timely  appli¬ 
cation  for  suspension  of  deportation  or  to  show  his  eligibility 
for  such  relief.  And,  even  assuming  arguendo  that  appellant 
may  have  met  all  of  the  eli^bility  criteria  specified  in  the  sus¬ 
pension  statute,  he  would  not  automatically  be  entitled  to  such 
relief.  As  the  Supreme  Court  has  so  recently  stated,  in  Hirv- 
topoulous  V.  Shawghnessy,  U.  S.,  25  U.  S.  L.  Week  4201,  4203 
(U.  S.,  March  25, 1957)  (No.  205) : 

“  See  also,  for  example,  Frankfeld  v.  United,  States,  198  F.  2d  679  (4th 
ar.,  1952) ;  Scales  v.  United  States,  227  F.  2d  581  (4th  Cir.,  1955) ;  United 
States  V.  Lightfoot,  228  F.  2d  881  (7th  Clr.,  1956) ;  and  United  States  ▼. 
Flgnn,  216  P.  2d  354  (2d  Cir,  1954),  cert  denied,  348  U.  S.  900  (1955). 
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“Suspension  of  deportation  is  a  matter  of  discretion 
and  of  administrative  grace,  not  mere  eligibility;  dis¬ 
cretion  must  be  exercised  even  though  statutory  prereq¬ 
uisites  have  been  met”  [Footnote  by  the  Court  omitted] . 

To  reopen  the  proceedings  in  the  light  of  all  the  circum¬ 
stances  of  this  case  would  therefore  be  wholly  without  war¬ 
rant.  The  reasons  explicitly  stated  by  the  Board  for  refusing 
to  reopen  the  proceedings  for  the  purpose  so  belatedly  sought, 
whether  such  reasons  are  considered  separately  or  together, 
clearly  show  that  the  Board  did  not  abuse  its  discretion.  Since 
the  “principle  of  judicial  x)arsimony,”  as  referred  to  by  Mr. 
Justice  Cardozo  in  Sinclair  Refining  Co.  v.  Jenkins,  289  U.  S. 
689,  693  (1933),  requires  that  courts  refrain  from  ordering 
useless  functions,  the  Board's  denial  of  the  motion  should  be 
upheld  in  these  circumstances  as  a  proper  exercise  of  its  discre¬ 
tion. 

CONCLUSION 

Wherefore,  it  is  respectfully  submitted  that  the  judgment 
of  the  District  Court  be  afl&rmed. 

Oliver  Gasch, 

United  States  Attorney. 
Lewis  Carroll, 

William  R.  Rafferty, 

Harold  D.  Rhynedance,  Jr., 
Assistant  United  States  Attorneys. 
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UNITED  STATES  DISTRICT  COURT 
FOR  THE  district  OF  COLUMBIA 

Filed  March  21,  1956 
Civil  Action  No.  1206-50 

Shixsei  Kochi,  1630  Temple  Street,  Los  Ani-eles, 
California,  Plaintiff, 

V. 

Herbert  Brownell,  Jr.,  Attorney  General  of  the 
United  States,  Department  of  Justice, 
Washington,  D.  C.,  Defendant. 

Complaint  for  Review  of  Deportation  Order  and  for 
Injunctive  Relief 

The  plaintiff,  Shinsei  Kochi,  complaining  of  the  defend¬ 
ant,  alleges: 

1  The  Court  has  jurisdiction  of  this  action  under  D.  C. 
Code,  sections  11-305  and  11-306,  28  U.S.  Code,  section 
1331,  and  section  10  of  the  Administrative  Procedure  Act, 
5  U.S.  Code,  section  1009. 

2.  The  plaintiff  is  a  native  of  Japan.  He  now  resides 
in  the  United  States.  He  first  entered  this  country  in 
:^Iarch  1918.  He  left  the  United  States  on  October  26, 
194.5.  He  was  readmitted  to  the  United  States  on  January 
20,  1946,  which  was  his  last  entry. 

3.  The  defendant,  Herbert  Brownell,  Jr.,  is  the  Attorney 
General  of  the  United  States.  He  is  in  charge  of  the  ad¬ 
ministration  of  the  statutes  of  the  United  States  relatin 
to  the  deportation  of  certain  classes  of  aliens.  Hi 
principal  office  is,  and  he  may  be  found,  in  the  District  of 
Columbia. 

4.  The  defendant,  acting  through  his  subordinates,  has 
ordered  the  plaintiff  deported  from  the  United  States 
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under  the  asserted  authority  of  the  Immigration  and 
Nationality  Act,  on  the  findings  (1)  that  the  plaintiff 
entered  the  United  States  in  1918  without  inspection,  and 
(2)  that  tlie  plaintiff  was,  after  entry,  a  member  of  the 
Communist  Party  of  the  United  States  in  that  he  was  found 
to  have  been  such  a  member  during  1934  and  1937  or 
1938.  The  deportation  order  has  become  final  by  virtue  of 
an  affirmance  thereof  by  tlic  defendant’s  subordinate 
agency,  the  Board  of  Immigration  Appeals. 

.3.  Said  deportation  order  is  illegal  because  it  was  not 
supported  by  the  evidence  or  by  substantial  evidence  and 
i  is  based  on  unwarranted  inferences,  and  also  because  the 
claijned  entry  without  inspection  in  1918  is  not,  by  law,  a 
ground  for  deportation. 

6.  The  defendant  has  ordered  the  plaintiff  to  surrender 
on  March  27,  19.36  for  deportation.  Unless  enjoined  by 
the  Court,  the  defendant  will  take  the  plaintiff  into 
custody  on  that  date  and  will  deport  him  then  or  soon 
thereafter. 

7.  The  plaintiff  is  not  a  security  risk  and  is  not  engaged 
in,  is  not  likely  to  engage  in,  and  has  no  intentions  of 
engaging  in,  activities  inimical  to  the  safety  of  the  United 
States.  During  the  deportation  proceedings  plaintiff  was 
at  large  on  administrative  bond. 

8.  By  the  aforesaid  actions  of  the  defendant,  the  plain¬ 
tiff  is  threatened  with  imminent  and  irreparable  injury  for 
which  he  has  no  adequate  remedy  at  law.  He  has  exhausted 
all  administrative  remedies. 

'Whkkefoue,  plaintiff  demands  judgment  (1)  setting  aside 
the  dei)ortation  order  against  him;  (2)  enjoining  the  de- 
.  fondant,  his  officers,  agents,  servants,  employees,  and 

'  i  attorneys,  and  all  persons  in  active  concert  or  participation 

'  with  them,  from  deporting  the  plaintff,  requiring  him  to 
surrender  for  deportation,  from  taking  or  holding  him  in 
custody  under  or  in  connection  with  the  deportation  order, 
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and  from  otherwise  niolestin"  him;  and  (3)  granting  such 
other  and  further  relief  as  may  be  appropriate.  Plaintiff 
also  prays  for  a  preliminary  injunction  enjoining  the 
defendant  as  aforesaid  pending  the  trial  and  disposition 
of  this  cause,  and  for  an  appropriate  temporary  restraining 
order. 


Filed  March  23,  1956 

Motion  for  Preliminary  Injunction 

The  plaintiff,  by  his  attorneys,  moves  the  Court  for  a 
preliminary  injunction  enjoining  and  restraining  the  de¬ 
fendant,  his  officers,  agents,  servants,  employees,  and 
attorneys,  and  all  persons  in  active  concert  or  participation 
with  them,  pending  the  final  disposition  of  this  action, 
from  deporting  or  attempting  to  deport  plaintiff,  requiring 
him  to  surrender  for  dei)ortation,  or  taking  him  into 
custody  under  or  in  connection  with  the  deportation  order 
against  him,  or  otherwise  molesting  him. 

The  grounds  for  this  motion  are  that  unless  so  restrained 
the  defendant  will  perform  the  acts  referred  to  in  the  com¬ 
plaint  and  will  thereby  cause  the  plaintiff  irreparable 
injury. 

In  support  of  this  motion  plaintiff  refers  to  the  attached 
affidavit  of  Esther  Shandler. 


Affidavit  in  Support  of  Motion  for  Tomporary  Restraining 
Order  and  Preliminary  Injunction 

State  of  Caufokxia  )  gg. 

County  of  Los  Angeles  ) 

Esther  Shanuler  being  duly  sworn  says : 

I  am  one  of  the  attorneys  for  plaintiff  in  this  cause. 
I  represented  plaintiff  throughout  his  deportation  pro¬ 
ceedings  and  am  well  acquainted  with  him. 
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That  on  or  about  May  12,  1955,  a  final  order  of  deporta¬ 
tion  was  entered  against  plaintiff. 

That  on  or  about  March  16,  1956,  plaintiff  received  a 
letter  from  Albert  Del  Guercio,  the  Officer  in  Charge  of 
the  Immigration  and  Naturalization  Service  in  Los 
Angeles,  making  demand  upon  plaintiff  to  surrender  him¬ 
self  for  deportation  on  Tuesday,  March  27,  1956,  at 
1:00  P.M.  Pacific  Standard  Time. 

That  throughout  his  deportation  proceedings  plaintiff 
was  on  admiiiistrativ’e  bail  and  has  appeared  at  the  offices 
of  the  Immigration  and  Naturalization  Service  without 
fail  whenever  requested  by  the  Immigration  and  Natural¬ 
ization  Service. 

That  I  do  not  consider  plaintiff  to  be  a  security  risk 
and  there  is  no  possibility  of  his  engaging  in  any  activity 
inimical  to  the  safety  of  the  United  States. 

Esther  Shandler 
Affiant 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  1956. 

Joseph  L.  Altagen 

Notary  Public  in  and  for  said 
County  and  State 


Filed  April  4, 1956 


Plaintiff's  Affidavit  in  Support  of  Motion  for  Temporary 
Restraining  Order  and  Preliminary  Injunction 


State  of  California 
County  of  Los  Angeles 


I 


ss: 


Shinsei  Kochi,  being  duly  sworn,  says : 


I  am  the  plaintiff  in  this  matter;  that  I  have  resided 
in  the  United  States  continuously  since  March  1918  to  the 
present  time,  with  the  exception  of  a  nine-months’  period 


which  I  spent  abroad  in  the  Service  of  the  United  States 
Government ;  that  I  am  presently  employed  as  a  gardener. 

That  I  am  not  now  engaged  in  any  activities  detrimental 
to  the  interest  of  the  United  States,  nor  do  I  intend  to 
engage  in  any  such  activities. 

Shixsei  Kochi 
Affiant 

Subscribed  and  sworn  to  before  me  this  23rd  day  of 
March,  1956. 

Charles  Cubxi 

Notary  Public  in  and  for  the  County  of 

Los  Angeles,  State  of  California 

Filed  April  9,  1956 
Findings  of  Fact  and  Conclusions  of  Law 

This  cause  having  come  on  for  hearing  on  April  9,  1956 
on  the  motion  of  the  plaintiff,  Shinsei  Kochi,  for  a  pre¬ 
liminary  injunction  restraining  the  defendant  and  his 
agents  from  deporting  or  attempting  to  deport  the  plain¬ 
tiff,  requiring  him  to  surrender  for  deportation,  or  taking 
him  into  custody  in  connection  with  the  deportation  order 
against  him  pending  the  final  disposition  of  this  action, 
and  the  Court  having  considered  the  pleadings  and 
exhibits  herein,  together  with  the  memoranda  of  points  and 
authorities  in  support  of  and  in  opposition  to  plaintiff’s 
motion,  and  the  Court  having  heard  the  arguments  of 
counsel  for  both  sides,  now  finds  the  following  facts  and 
draws  the  following  conclusions  of  law. 

Findings  of  Fact 

1.  Plaintiff  is  an  alien  Japanese  who  first  entered  the 
United  States  in  March,  1918  without  inspection. 

2.  Plaintiff  was  served  with  a  warrant  of  deportation 
on  September  22,  1953. 
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3.  After  a  full  hearing,  at  which  plaintiff  was  present 
with  counsel  and  had  the  opportunity  to  cross-examine 
witnesses  against  him  and  present  evidence  in  his  own  be¬ 
half,  he  was  found  deportable  on  two  grounds:  (a)  that 
he  entered  the  United  States  without  inspection,  and 
(b)  he  has  been,  after  his  entry  in  March,  1918,  a  member 
of  the  Communist  Party  of  the  United  States. 

4.  On  December  28,  1954  the  Special  Inquiry  Officer 
ordered  that  the  plaintiff  be  deported. 

i  5.  Plaintiff  appealed  from  the  order  of  deportation  and 
on  May  12,  1955  the  Board  of  Immigration  Appeals  dis¬ 
missed  the  appeal. 

6.  On  March  9,  1956  the  Board  of  Immigration  Appeals 
denied  plaintiff’s  motion  to  dismiss  one  of  the  two  charges 
which  constituted  grounds  for  his  deportation.  This 
motion  did  not  attack  the  other  independent  ground  for 
his  deportation. 

7.  On  March  16,  1956  plaintiff  was  advised  he  should 
surrender  for  deportation  on  the  afternoon  of  March  27, 
1956. 

8.  At  that  time  the  plaintiff,  the  attorney  who  repre- 

■  sented  him  throughout  the  administrative  process,  and 

'  others  proximately  connected  with  the  plaintiff’s  deporta¬ 

tion  proceedings,  ■were  in  California. 

9.  The  complaint  was  filed  in  this  District  Court  on 
March  21,  1956. 

Conclu^ons  of  Law 

1.  The  order  of  May  12,  1955  by  the  Board  of  Immigra¬ 
tion  Appeals  was  a  final  order  which  was,  from  that 

*  moment,  reviewable  in  the  appropriate  United  States  Dis- 

\  trict  Court  serving  the  city  of  Los  Angeles,  California, 

as  well  as  the  United  States  District  Court  for  the  District 
,  of  Columbia. 

2.  Plaintiff’s  subsequent  motion  to  dismiss  one  of  the 
'  two  charges  which  constituted  grounds  for  his  deportation 

i 

T 
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was  not  such  a  proceeding:  as  would  deny  him  access  to 
the  Federal  courts  or  take  away  from  the  finality  of  the 
order  of  May  12,  1955. 


3  Plaintiff  has  failed  to  show  that  this  Court,  in  its 
discretion,  should  grant  the  preliminary  relief  requested 
in  his  motion. 


4.  Plaintiff  has  failed  to  show  that  he  will  suffer 
irreparable  injury  at  the  hands  of  this  defendant  so  as  to 
move  this  Court,  in  its  discretion,  to  grant  a  motion  tor 
preliminary  injunction. 


5  \nv  injury  which  may  accrue  to  the  plaintiff  herein 
would  be  due  to  the  plaintiff’s  lack  of  diligence  in  pursuing 
his  right  to  judicial  review. 


6.  Bv  balancing  the  equities  between  the  parties,  the 
Court  finds  that  the  preliminary  injunction  should  not  be 

o-ranted  herein. 

®  F.  Dickinson  Letts 

Judge 


Dated:  April  9,  1956. 


Filed  April  9, 1956 

Order 

This  cause  having  come  on  to  be  heard  on  plaintiff’s 
motion  for  preliminary  injunction  and  the  Court  having 
considered  the  pleadings  herein,  together  with  the  exhibits, 
and  the  Court  having  heard  the  oral  arguments  of  the 
attornevs  for  the  plaintiff  and  defendant,  and  approved 
findings  of  fact  and  conclusions  of  law  herein,  it  is  t  s 

9th  day  of  April,  1956, 

Ordered  that  tha  plaintiff’s  motion  tor  ‘": 

jnnetion  lierein  be  and  the  same  is  hereby  denied,  and  it  is 
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Further  Ordered  that  plaintiff’s  oral  motion  for  a  stay 
of  this  order  pending  application  to  the  Court  of  Appeals 
be  and  the  same  is  hereby  denied. 

s/  F.  Dickinson  Letts 
Judge 


Filed  April  6,  1956 

^  Motion  for  Summary  Judgment 

Comes  now  the  defendant  by  his  attorney,  the  United 
States  Attorney,  and  moves  this  Court  for  summary  judg¬ 
ment  on  the  ground  that  there  is  no  genuine  issue  of 
material  fact  and  defendant  is  entitled  to  judgment  as  a 
matter  of  law. 

Attached  hereto  and  made  a  part  hereof  is  the  Immigra¬ 
tion  and  Naturalization  Service  File  (No.  A-4-621-837) 
relating  to  the  plaintiff  herein. 


Filed  May  18,  1956 

0  Order 

A 

This  cause  having  come  on  to  be  heard  upon  defendant ’s 
motion  for  summary  judgment  and  it  appearing  to  the 
Court  that  there  is  no  genuine  issue  of  material  fact  and 
defendant  is  entitled  to  judgment  as  a  matter  of  law,  it  is 
by  the  Court  this  18th  day  of  May,  1956, 

Ordekki)  that  defendant’s  motion  for  summary  judgment 
be  and  it  is  hereby  granted  w'ith  costs  to  the  defendant. 

/s/  F.  Dickinson  Letts 
Judge 


Decision 


U.S.  DEPARTMENT  OF  JUSTICE 
BOARD  OF  IMMIGRATION  APPEALS 

May  12,  1955 

File:  E-070930— Los  Angeles  (A-4621837) 

In  rc :  Shinsei  Kochi  aka  Shinsei  Paul  Kochi 
aka  Paul  S.  Kochi 

*••*•••*•* 

Charges  * 

Warrant:  I  &  N  Act— Excludable  at  time  of  1946  entry- 

member  of  'Communist  Party 
prior  to  entry 

I  &  N  Act— After  1918  entry— member  ^  of 
Communist  Party  of  the  United 
States 

Lodged:  I  &  N  Act— Entered  without  inspection 

,  t  .*•••••  • 

The  case  conies  forward  on  appeal  from  the  order  of  the 
Special  Inquiry  Officer  dated  December  28,  1954  ordering 
the  respondent  deported  on  the  second  charge  stated  in 
the  warrant  of  arrest  and  upon  the  lodged  chaige. 

The  facts  are  fully  set  forth  in  the  decision  of  the  Special 
Inquiry  Officer.  The  respondent  declined  to  be  sworn  and 
refused  to  answer  any  questions  regarding  himself  other 
than  whether  or  not  he  understood  certain  question  and 
advice.  Official  records  of  the  Immigration  Service  re¬ 
lating  to  the  respondent  in  the  form  of  statements  made 
by  hhn  at  the  time  of  his  registration  under  the  Alien 
Registration  Act  of  1940  at  Santa  Monica,  California  on 
November  15,  1940  are  to  the  effect  that  he  had  entered 
the  United  States  at  Calexico,  California,  on  March  11, 
1918.  Thereafter  he  seems  to  have  resided  continuously 
in  the  United  States  until  October  26,  1945  when  he  was 
sent  to  Japan  as  a  United  States  civilian  government  em¬ 
ployee  by  the  Office  of  Strategic  Services.  He  last  entered 
the*  United  States  at  the  port  of  Portland,  Oregon,  on 
January  20,  1946  and  was  admitted  under  a  waiver  by  the 
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Department  of  State  of  the  passport  and  applicable  visa 
requirements  to  resume  the  status  he  had  occupied  prior 
to  his  departure  from  the  United  States.  An  attempt  to 
verify  the  alleged  entry  of  the  respondent  at  Calexico,  Cali¬ 
fornia,  during  March  1918,  was  unsuccessful.  There  is  no 
record  of  his  entry  into  the  United  States  for  permanent 
residence.  The  alien  has  not  sustained  the  burden  of 
proving,  as  required  by  Section  291  of  the  Immigration 
and  Nationality  Act  that  he  is  lawfully  in  the  United 
States  and  must  be  presumed  to  be  in  the  United  States 
in  violation  of  law.  Section  241(b)  of  the  Immigration 
and  Nationality  Act  provides  that  except  as  otherwise 
specifically  provided,  the  provisions  of  that  Section  shall 
be  applicable  to  all  aliens  enumerated  in  subsection  (a) 
notwithstanding  (1)  that  any  such  alien  entered  the  United 
States  prior  to  the  date  of  enactment  of  the  Act,  or  (2) 
that  the  facts,  by  reason  of  which  any  such  alien  belongs 
to  any  of  the  classes  enumerated  in  subsection  (a) 
occurred  prior  to  the  date  of  enactment  of  this  Act.  The 
records  of  the  Service  which  have  been  unsuccessfully 
searched,  fail  to  indicate  that  the  respondent  was 
inspected  upon  the  date  of  his  entry  in  1918  nor  has  the 
respondent  brouglit  forth  any  evidence  to  establish  that 
ho  was  inspected  and  entered  the  United  States  lawfully. 
An  “entry”  includes  any  coming  of  an  alien  from  a 
foreign  country  into  the  United  States  whether  such 
entry  be  the  first  or  any  subsequent  one.*  Grounds  of 
deportability  based  upon  two  different  dates  of  entry  have 
been  sustained.**  It  is  concluded  that  the  lodged  charge  is 
sustained. 

The  charge  of  deportation  predicated  upon  member¬ 
ship  in  the  Communist  Party  rests  upon  the  testimony  of 
two  witnesses.  Nick  Bakovich,  a  native  and  citizen  of 
Yugoslavia,  formerly  Montenegro,  about  72  years  of  age, 
testified  he  had  been  a  member  of  the  Communist  Party 


1  Volpe  V.  Smith,  289  US  423. 

2  United  Stateti  ex  rel  CirceUa  v.  Neelly,  115  Fed.  Supp.  615,  affinned 
United  States  ex  rel  Cireella  v.  Sahli,  216  Fed.  2nd  33. 
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of  the  United  States  in  Los  Angeles,  California  from  1934 
until  sometime  during  1939.  During  this  time  he  was 
custodian  of  the  Communist  Party  Headquarters  in  Los 
Angeles,  California  and  also  did  mimeograph  work  for 
the*^  Communist  Party  as  well  as  arranging  rooms  and 
lialls  where  Communist  Party  meetings  were  to  be  held. 
The  witness  testified  that  during  1937  or  1938  a  meeting 
was  called  to  organize  a  new  unit  of  the  Japanese  group 
of  the  Communist  Party  of  the  United  States  and  that  the 
respondent  was  present  at  this  meeting.  The  witness 
testified  that  no  persons  other  than  Communist  Party 
members  were  present  at  the  meeting.  The  witness  also 
testified  that  during  the  same  year  there  were  four  or 
five  other  meetings  of  the  Communist  Party  held  by  this 
Japanese  group  in  his  room  at  which  the  respondent  was 
j)resent  on  more  than  two  or  three  occasions.  He  also 
testified  that  during  this  period  the  respondent  called  at 
his  room  and  secured  mimeographed  material  of  the  Com¬ 
munist  Party  for  distribution  on  several  occasions.  The 
witness  was  positive  in  his  identification  of  the  respondent 
as  a  member  of  the  Communist  Party  during  the  years 
1937  and  1938. 

A  second  witness,  Shiro  Takcda,  a  native  and  citizen  of 
Japan  of  the  Japanese  race,  testified  that  he  had  been 
a  member  of  the  Communist  Party  of  the  United  States 
from  about  the  Autumn  of  1933  until  about  the  Autumn 
of  1937  at  San  Francisco,  California,  e.xcept  for  about 
the  last  ten  months  when  he  was  a  member  of  the  Com¬ 
munist  Party  of  Los  Angeles,  California.  This  witness 
had  returned  from  Japan  on  January  11,  1946  on  the 
same  ship  with  the  respondent,  and  had  seen  him  in  Japan 
during  their  stay  there  and  met  him  at  the  office  of 
Strategic  Services  in  September  of  194.3  before  going  to 
Japan,  having  first  met  him  in  San  Francisco,  California 
in  1934  or  1935  at  a  meeting  of  the  United  States  Com¬ 
munist  Party.  The  witness  Takeda  testified  that  he  had 
seen  the  respondent  at  only  one  Communist  Party  meet- 
in‘»-  in  San  Francisco,  California  in  1934  or  1935.  He 
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testified  that  this  meeting  was  restricted  solely  to  members 
of  the  Communist  Party  of  the  United  States.  He  indicated 
that  the  respondent  was  not  a  member  of  the  Party  in 
San  Francisco  because  he  was  not  a  resident  of  San 
Francisco.  The  witness  was  definite  in  his  identification 
of  the  respondent. 

The  testimony  of  these  two  witnesses  placing  the 
respondent  at  meetings  of  the  Communist  Party  which 
were  open  only  to  Communist  Party  members  establishes 
a  prima  facie  case  of  deportability  against  the  respondent. 
In  the  face  of  this  damaging  testimony  the  respondent  has 
declined  to  testify  and  has  claimed  the  privilege  against 
self  incrimination  under  the  Fifth  Amendment  to  the  Con¬ 
stitution.  The  silence  of  the  respondent  and  the  fact  that 
he  has  chosen  to  remain  mute  in  the  face  of  the  serious 
and  damaging  testimony  against  him  constitutes  evidence 
of  a  persuasive  nature  that  the  matters  testified  to  are 
true  and  permits  the  drawing  of  an  inference  unfavorable 
to  the  respondent.®  It  is  concluded  that  deportability  has 
been  established  upon  the  basis  of  reasonable,  substantial 
and  probative  evidence  and  that  the  charge  stated  in  the 
warrant  of  arrest  and  lodged  at  the  hearing  are  sustained. 

Counsel  has  raised  a  number  of  objections  and  excep¬ 
tions  in  his  brief  and  at  oral  argument.  Some  of  these 
have  already  been  considered  and  disposed  of.  Constitu¬ 
tional  objections  raised  by  counsel  to  Section  241(a)(6) 
of  the  Immigration  and  Nationality  Act  of  1952  on  the 
ground  that  it  is  ex  post  facto,  a  bill  of  attainder,  violative 
of  due  process,  and  a  denial  of  the  guaranties  of  free 
speech  and  free  assembly,  are  not  properly  raised  during 
an  administrative  proceeding,  but  are  matters  for  decision 
by  a  Court.  We  have  already  stated  that  the  1918  entry 
may  be  considered  as  well  as  the  1946  entry  and  the  ob¬ 
jection  that  membership  in  the  Communist  Party  prior 
to  an  entry  in  1946  is  not  a  statutory  ground  for  deporta¬ 
tion  appears  to  be  irrelevant  inasmuch  as  deportation  on 

SBUokumalcy  V.  Tod,  263  US  149;  Hahler  v.  Eby,  264  US  32;  Matter  of  0, 
Interim  Decision  612. 
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the  Communist  charge  is  based  upon  membership  sub¬ 
sequent  to  entry  in  1918.  We  have  already  concluded  that 
the  testimony  of  the  witnesses  coupled  with  the  unfavor¬ 
able  inference  to  be  drawn  from  the  silence  of  the 
respondent  establishes  reasonable,  substantial  and  pro 
bative  evidence  of  record  to  support  the  charges  upon 
which  wo  find  this  alien  subject  to  deportation. 


Counsel  has  also  raised  objections  as  to  the  denial  of 
a  fair  hearing  on  the  ground  that  the  Special  Inquiry 
Officer  is  not  an  independent  hearing  officer  and  has  not 
been  appointed  in  accordance  with  the  provisions  of  the 
Administrative  Procedure  Act.  The  procedure  relative 
to  the  conduct  of  hearings  by  a  Special  Inquiry  Officer 
pursuant  to  the  provisions  of  Section  242(b)  of  the  Im¬ 
migration  and  Nationality  Act  and  the  non-applicability 
of  the  Administrative  Procedure  Act  to  deportation  pro¬ 
ceeding  have  received  judicial  approval.*  The  substitution 
of  Special  Inquiry  Officers  was  in  accordance  with  regula¬ 
tions  and  in  view  of  the  fact  that  the  original  Special 
Inquiry  Officer  had  merely  opened  the  proceedings  and 
the  substituted  Special  Inquiry  Officer  had  conducted  a 
full  hearing  de  novo,  it  is  difficult  to  perceive  wherein 
respondent  has  been  prejudiced.  We  have  examined  the 
record  and  failed  to  discern  the  bias  and  prejudice  alleged 
by  counsel  on  the  part  of  the  Special  Inquiry  Officer.  Nor 
has  it  been  shown  in  what  manner  the  fact  that  the  wit¬ 
nesses  have  been  under  deportation  proceedings,  and  the 
fact  that  the  Special  Inquiry  Officer  and  the  Examining 
Officer  were  the  same  in  the  case  of  one  of  the  witnesses 
constitute  prejudicial  matter  and  render  the  hearing  un¬ 
fair.  Other  exceptions  raised  by  counsel  in  his  brief  we 
deem  to  be  without  substantial  merit. 


Order;  It  is  ordered  that 
hereby  dismissed. 


the  appeal  be  and  the  same 

Thos.  S.  Finncaxe 
Chairman 


is 


4  Marcello  v.  Ahrens,  212  Fed.  2nd  83  (cert,  pending);  Sigurdson  v. 
London,  215  Fed.  2nd  791. 
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DEPARTMENT  OF  JUSTICE 

board  of  immigration  appeals 

WASHINGTON,  D.  C. 

In  the  Deportation  Matter  of 

Shinsei  Kochi,  Respondent. 

No.  E  070  930  IB 

Motion  to  Reconsider 

The  above  named  respondent,  through  his  attorney 
Esther  Shandler,  hereby  moves  the  Board  of  Immigra¬ 
tion  Appeals  to  reconsider  its  previous  refusal  to  dismiss 
the  charge  of  entry  without  inspection  in  1918  on  the 
ground  that  respondent  is  not  deportable  on  said  charge 
since  his  nondeportable  status  was  preserved  to  him  by 
virtue  of  the  savings  clause  (Sec.  405(a)  of  the  Immigra¬ 
tion  and  Nationality  Act  of  1952. 

This  motion  is  based  on  the  attached  Memorandum  and 
all  other  records  and  files  in  this  proceeding. 

Dated:  January  18,  1956. 

Esther  Shandler 

Attorney  for  respondent 


Memorandum 

By  this  motion,  respondent  wishes  to  add  a  further  legal 
argument  to  those  heretofore  made  in  this  proceeding. 
Respondent  contends  that  the  charge  of  entry  without 
inspection  cannot  be  sustained  because  the  savings  clause 
.  of  the  Immigration  and  Nationality  Act  (Sec.  405a)  pre- 

'  served  his  nondeportable  status  which  existed  prior  to 

'  the  effective  date  of  the  1952  Act. 

I  While  it  is  true  that  the  dismissal  of  the  entry  without 

inspection  charge  would  still  leave  outstanding  the  charge 

r 

\\ 
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of  membership  in  the  Communist  Party  after  entry, 
respondent  requests  the  Board  to  give  its  most  serious 
attention  to  this  motion  to  the  end  of  simplifying  the  issues 
in  this  cause  when  judicial  review  is  sought.  The  granting 
of  this  motion  and  the  concomitant  dismissal  of  the  entry 
without  inspection  charge  would  thereby  be  of  mutual 
benefit,  both  to  respondent  and  the  government. 

»••*•*•••* 

In  U.  S.  ex  rel  Carson  or  Carasiniti  v.  Kershner  (No. 
12361,  decided  December  17,  1955),  the  Court  of  Appeals 
for  the  Sixth  Circuit  came  to  the  same  conclusion  in  a 
case  involving  a  stowaway  who  entered  the  United  States 
in  1917.  The  court  held  that  the  relator,  having  not  been 
apprehended  for  deportation  proceedings  within  five  years, 
had  preserved  to  him  his  nondeportable  status  acquired 
under  Sec.  19(a)  of  the  Act  of  1917.  (To  the  identical 
effect,  see  United  States  ex  rel  Dominic  Sciria  v.  John  H. 
Lehmann,  decided  on  October  7,  1955,  in  the  District  Court 
for  the  Northern  District  of  Ohio). 

It  is  respondent’s  position  that  his  non-deportable  status 
on  the  ground  of  entry  without  inspection  was  preserved 
to  him  by  the  savings  clause  in  the  1952  Act,  there  being 
no  statutory  expression  of  Congressional  intent  to  deprive 
respondent  of  the  protections  accorded  him  under  the 
previous  statute. 

Wherefore,  respondent  respectfully  requests  that  this 
Board  reconsider  its  former  decision  dismissing  the  appeal 
on  the  charge  of  entry  without  inspection,  and  in  lieu  there¬ 
of,  sustain  respondent’s  request  that  said  charge  be 
dismissed. 

Dated:  January  18,  1956. 

Esther  Shandeer 

Attorney  for  respondent 


17 


Intoroffice  Mamorandum 

UNITED  STATES  DEPARTIAENT  OF  JUSTICE 
IMMIGKATION  AND  NATURALIZATION  SERVICE 

458  South  Spring  Street 
Los  Angeles  13,  Calif. 

File:  E  070  930  DDP  G 
Date :  January  23,  1956 

To:  The  Board  of  Immigration  Appeals,  U.  S.  Depart¬ 
ment  of  Justice,  "Washington  25,  D.  C. 

From:  Acting  Officer  in  Charge,  Los  Angeles  13,  Cali¬ 
fornia 

Subject:  Shinsei  Kochi 

Forwarded  herewith  for  your  consideration  is  motion 
to  reconsider  in  the  case  of  the  above  named  alien. 

The  alien  is  not  in  detention. 

Deportation  is  not  imminent. 

Stay  of  deportation  has  been  granted  pending  your 
decision. 

The  record  file  is  (  )  in  your  possession. 

(X)  forwarded  herewith. 

(  )  in  the  Central  Office  and  will  be 

forwarded  to  you. 

Enel. 

CC: 

The  filing  of  this  motion  is  believed  to  be  purely  a 
delaying  action.  In  motion  to  stay  deportation  pending 
consideration  of  the  attached  motion,  counsel  stated  that 
a  petition  for  judicial  review  was  to  be  filed.  It  is  re¬ 
quested  that  action  on  the  motion  be  expedited  as  much  as 
possible. 
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Filed  March  9, 1956 

Decision 

UXITED  STATES  DEPAETMEJfT  OF  JUSTICE 
BOARD  OF  IMMIGRATION  APPEALS 

Mar.  9,  1956 

File:  E-070930— Los  Angeles 
In  the  Matter  of 

Shinsei  Kochi  aka  Shinsei  Paul  Kochi  aka  Paul  S.  Kochi 

.  •  .  .  •  •  •  •  •  . 

On  May  12,  1955  we  dismissed  the  respondent’s  appeal 
from  the  order  of  the  special  inquiry  officer  finding  him 
deportable  on  the  grounds  stated  above.  A  motion  is  now 
made  for  dismissal  of  the  second  charge  set  forth  above. 
The  reason  for  the  request  is  a  ground  not  previously 
urged.  Counsel  ir,  of  the  belief  that  the  charge  of  entry 
without  inspection  cannot  be  sustained  because  the  alien 
could  not  be  deported  on  this  ground  before  the  I  &  N  Act 
as  a  statute  of  limitations  applied.  He  believes,  there¬ 
fore,  that  the  savings  clause  of  the  Act  preserved  this 
non-deportable  status. 

A  similar  contention  w'as  considered  in  Matter  of  A-, 
Int.  Dec.  691  we  held  that  the  savings  clause  did  not 
preserve  the  right  of  an  alien  to  remain  although  under 
the  law’  previous  to  the  Immigration  and  Nationality  Act 
the  statute  of  limitations  barred  his  deportation  (Matter 
of  M-,  5  I  &  N  Dec.  642,  645;  Matter  of  A-,  Int.  Dec.  691). 

The  cases  cited  by  counsel  are  not  considered  precedents 
they  either  involve  naturalization  matter  or  the  principle 
they  stand  for  is  contested  by  the  government.  (Appeal 
was  filed  by  the  government  in  U.  S.  ex  rel  Dominic  Sciria 
V.  Lehman*  D.  C.  N.  D.,  Ohio  in  December  1955) 

Whether  or  not  respondent  is  deportable  on  the  ground 
that  he  entered  without  inspection,  this  record  clearly 
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establishes  his  deportability  on  the  other  ground.  The 
motion  will  be  denied. 

Ordeb:  It  is  ordered  that  the  motion  be  and  the  same  is 
hereby  denied. 

Thos.  S.  Finncane 
ChaArmcm 


Excerpts  From  Testimony  in  Deportation  Hearing 

59  Examining  Officer  to  Witness; 

Q.  Will  you  please  state  your  full,  true  and  correct  name  ? 
A.  Takeda,  Shiro. 

By  Special  Inquiry  Officer: 

Shiro  Takeda 

***#•*•••* 

62  Q.  Are  you,  Mr.  Takeda,  at  the  present  time  a 
member  of  the  Communist  Party  of  the  United 

States?  A.  No. 

Q.  Have  you  ever  been  a  member  of  the  Communist 
Party  of  the  United  States?  A.  Yes,  I  have. 

Q.  When  were  you  a  member  of  the  Communist  Party 
of  the  United  States?  A.  In  autumn  of  1933  I  believe  and 
I  drop  out  from  the  Communist  Party  I  believe  in  autumn 
of  1937. 

63  Q.  Where  were  you  a  member  of  the  Communist 
Party  of  the  United  States?  A.  In  San  Francisco 

and  after  I  came  to  Los  Angeles  for  a  little  while  I  was 
a  member  of  the  Communist  Party. 

Q.  IIow  long  were  you  a  member  of  the  Communist 
Party  of  the  United  States  at  Los  Angeles,  California? 
A.  About  ten  months  I  believe. 

Q.  To  what  division  or  section  of  the  Communist  Party 
were  you  assigned,  or  in  what  section  were  you  a  member 


in  Los  Angeles,  California?  A.  I  was  in  a  Japanese  group. 
During  that  time  I  attended  meetings  at  Holljrvvood  once 
or  twice,  that  was  all  Americans,  they  were  discussing 
in  regard  to  the  newspaper. 

*♦•*•**** 

Q  During  the  period  of  time  that  you  were  a  member 
of  the  Communist  Party  of  the  United  States  in  both 
San  Francisco  and  Los  Angeles,  California  did  you  attend 
meetings  of  that  organization?  A.  Yes,  I  attend  now  and 
then  at  the  meeting  of  the  Communist  Party  in  San 

Q.  And  also  in  Los  Angeles?^  A.  \es,  as  I  previously 
state  I  attend  once  or  twice. 

64  Q  How  often  did  you  attend  meetings  of  the  Com¬ 
munist  Party  of  the  United  States  in  San  Francisco, 
California!  A.  I  didn’t  attend  all  of  the  meetings,  how¬ 
ever  I  did  attend  once  a  month  or  once  in  two  months. 

Q.^  Where  were  these  meetings  held  that  you  attended? 
A.  Sometimes  on  First  Street,  there  was  a  small  little  hall 
they  held  meetings  there,  and  sometimes  they  held  meetings 

at  the  individual  home.  ^  j  j 

Q.  Were  any  of  these  meetings  which  you  attended 

restricted  solely  to  members  of  the  Communist  Party  of  the 

United  States? 


A.  By  Witness  Takeda :  That  is  correct. 

. 

Q.  Are  you,  Mr.  Takeda,  acquainted  with  the  respondent 
in  the  proceedings  here  today  who  sits  directly  opposite 

you  at  the  table?  A.  Yes.  i  •  «  a 

Q.  By  what  name  or  names  have  you  known  mm.  A. 

Kochi,  K-o-c-h-i.  _  •  ^  i  ? 

Q.  When  did  you  last  see  him,  that  is,  prior  to  today. 

A.  I  think  it  w’as  in  January,  1946,  he  returned  from  Japan 
on  the  same  boat  with  me. 

Q  You  say  he  returned  to  the  United  States  from  Japan 
on  the  same  boat  with  you;  did  you  see  him  in  Japan? 
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A.  Yes,  I  saw  him  at  the  camp  of  the  United  States  Army- 
hut  he  was  in  different  branch  so  I  did  not  see  him 
often. 

65  Q.  Do  you  know  his  occupation  in  Japan  at  that 
time?  A.  He  was  working  for  the  United  States 

Army. 

Q.  AVas  that  during  the  period  of  time  that  you  were 
also  working  for  the  United  States  Army?  A.  Yes. 

Q.  Did  you  see  him  in  Japan  at  any  time  during  the 
period  that  you  were  working  for  the  Office  of  Strategic 
Services?  A.  Yes,  I  met  him  once  or  twice  at  the  office 
of  0.  S.  S. 

Q.  When  was  that?  A.  I  believe  it  was  in  September, 
1945. 

Q.  Do  you  know  how  he  was  employed  at  that  time? 
A.  Ho  was  also  working  for  the  0.  S.  S. 

Q.  AVhcn  did  you  first  become  acquainted  with  Mr. 
Kochi  ?  A.  I  first  met  him  in  San  Francisco  in  1934  or  ’35. 

Q.  What  were  the  circumstances  surrounding  your 
aciiuaintanccship  with  him  in  San  Francisco  in  1934  or 
1935?  A.  At  the  meeting  of  the  United  States  Communist 
Party. 

Q.  Where  was  this?  A.  At  Post  Street  hall  in  San 
Francisco,  California. 

**•*•*•••• 

66  Q.  Mr.  Takeda,  at  this  meeting  which  you  state 
took  place  at  the  Post  Street  hall  in  San  Francisco 

during  1934  or  1935  approximately  how  many  persons 
were  present?  A.  About  ten. 

Q.  AVas  this  meeting  restricted  solely  to  members  of  the 
Communist  Party  of  the  United  States  to  your  knowledge? 
A.  Yes. 

67  Q.  Were  any  precautions  taken  to  assure  that  only 
members  of  the  Communist  Party  would  be  in 

attendance?  A.  I  believe  so  because  the  Organizer  advised 
that  this  meeting  is  only  for  the  members. 

Q.  Who  was  the  Organizer?  A.  I  think  Mr.  Akiya, 
A-k-i-y-a. 


22 


Q.  Who  did  he  advise  that  this  was  to  be  the  procedure? 
A-  Mr.  Akiya,  the  Organizer  of  the  Party. 

Q.  You  say  that  he  advised  that  this  was  to  be  a  meeting 
for  Communist  Party  members  only;  how  did  he  give  this 
advice  and  to  whom?  A.  He  contact  the  members  over  the 
telephone  and  told  them  that  they  have  a  meeting.  Q.  Did 
he  contact  you? 

A.  By  Witness  Takeda :  Yes. 

68  Q.  What  did  he  tell  you?  A.  We  were  going  to 
have  a  meeting,  please  come. 

Q.  A  meeting  of  what?  A.  He  didn’t  say  anything  about 
what  kind  of  meeting  but  there  will  be  a  Party  meeting. 

Q.  Did  you  attend  any  other  meetings  at  which  the 
respondent  was  present,  that  is,  meetings  of  the  Com¬ 
munist  Partv  of  the  United  States?  A.  No,  I  don  t  re¬ 
member  but*  I  met  him  at  the  meeting  on  Post  Street, 

San  Francisco. 

Q.  Are  vou  referring  now,  Mr.  Takeda,  to  the  ^  first 
"meeting  with  him  that  we  have  already  described? 

69  A.  Yes,  but  no  other  meeting. 

Q.  Did  you  speak  with  him  on  the  occasion  of  this 
meeting?  A.  I  do  not  remember,  I  might  have  talked  to 
him  regarding  the  individuals. 

Q.  Are  you  able,  Mr.  Takeda,  to  better  establish  the  date 
of  this  meeting  in  San  Francisco  at  the  Post  Street  hall; 
you  have  already  stated  19.34  or  193.5;  can  you  recall  the 
date  with  any  more,  closely?  A.  That  was  a  long  time 
ago  and  I  do  not  remember  exactly  but  I  believe  it  must 

be  the  latter  part  of  autumn. 

Q.  Of  what  year?  A.  1934  or  ’35  but  I  do  not  remember 

exactly. 
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70  Q.  To  your  knowledge,  Mr.  Takeda,  was  the 
respondent  Mr,  Kochi  a  member  of  the  Communist 

Party  of  the  United  States  in  San  Francisco,  California 
in  the  period  of  1934  or  1935? 

A.  By  Witness  Takeda:  Mr.  Kochi  did  not  reside  in 
San  Francisco ;  therefore,  he  was  not  a  member,  a  Party 
niember  in  San  Francisco  but  he  attended  the  meeting, 
therefore,  I  think  he  was  a  member  of  the  Communist 

Paity. 

##•**•••*• 

71  Counsel  Shandler  to  Witness  Takeda: 
*#•*•**•*• 
75  Q.  Have  you  had  any  business  with  the  Immigra¬ 
tion  and  Naturalization  Service  after  1947?  A. 

Yes,  I  have. 

Q.  What  was  the  first  date  of  this  contact  with  the  Im¬ 
migration  and  Naturalization  Service  after  1947?  A.  I 
believe  it  was  in  1948. 

Q.  And,  what  was  the  nature  of  this  communication  or 
contact  with  the  Immigration  Service?  A.  My  deportation 
case. 


77  Q.  During  those  proceedings  did  you  apply  for 
suspension  of  deportation?  A.  Yes,  I  applied  for 
suspension  of  deportation,  for  this  reason  they  gave  me 
a  hearing. 

Q.  You  moan  they  gave  you  a  hearing  other  than  your 
deportation  hearing?  A.  I  receive  a  notice  of  deportation; 
for  this  reason  I  applied  for  suspension  of  deportation; 
they  open  the  hearing  again  on  aceount  of  it  and  I  was 
permitted  to  remain  in  the  United  States  permanently, 

•  •#••••••• 

84  Q.  Are  you  under  deportation  proceedings  at  the 
present  time?  A.  Yes. 
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Q.  Have  you  had  any  hearings?  A.  Yes. 

Q.  Is  your  case  still  pending?  A.  Yes,  it  is  not  complete 

yet. 

•  ••*•••••• 

102  Q.  When  did  you  join  the  Communist  Party,  Mr. 
Takeda?  A.  I  believe  it  was  in  the  year  of  1933. 

Q.  IVhat  month?  A.  I  don’t  remember  the  month. 

Q.  Do  you  think  it  was  in  the  winter  time?  A.  No.  I 
don’t  remember. 

Q.  Do  you  recall  whether  it  was  in  the  spring?  A.  I 
cannot  remember. 

Q.  Do  you  recall  whether  it  was  the  summer?  A.  No, 
I  cannot  recall  it. 

Q.  Do  you  recall  whether  it  was  in  the  fall?  A.  No,  I 
don’t  know. 

Q.  What  was  the  address  of  this  hall  on  Post  Street? 
A.  1  don’t  remember  the  number. 


103  Q.  Did  anybody  other  than  the  Communst  Party 
liold  meetings  there?  A.  That  I  do  not  know. 

Q.  \Vas  there  a  sign  on  any  of  the  doors  indicating  that 
Communist  Party  meetings  were  held  there?  A.  No. 

. 

106  Q.  So  it  is  true,  is  it  not,  that  to  your  own 
knowledge,  you  do  not  know  what  Mr.  Akiya  told 
people  when  he  invited  them  to  come  to  the  Communist 
Party?  A.  That  is  correct. 

Special  Inquiry  Officer  to  Counsel  Shandler; 

I  presume  you  mean  by  that.  Miss  Shandler,  that  he 
doesn’t  know  what  Akiya  told  other  people  than  himself. 
Is  that  right? 


By  Counsel  Shandler: 


That  is  right. 


•  #  • 
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107  Q.  What  was  the  topic  for  discussion  that  evening? 
A.  I  remember  that  they  were  talking  about  the  farm 
laborers. 

108  Q.  When  did  you  previously  attend  a  meeting,  in 
other  words,  what  was  the  approximate  time  length, 

the  period  of  time  that  you  attended  a  meeting  just  before 
this  one?  A.  I  don’t  remember.  I  very  seldom  attended 
meetings. 

Q.  How  long  after  did  you  attend  the  next  time  you 
attended  a  Communist  Party  meting,  how  long  after  this 
meeting?  A.  I  don’t  remember. 

Q.  W'as  it  a  month  later?  A.  I  don’t  remember.  That 
is  about  20  years  ago.  It’s  a  long  time  ago. 

Q.  Do  you  recall  the  topic  of  discussion  of  the  meeting 
that  you  attended  after  this  meeting?  A.  I  don’t 
remember. 

Q.  What  was  the  topic  that  was  discussed  at  the  meeting 
you  attended  previous  to  the  meeting  that  you  say  Mr. 
Kochi  was  present  at?  A.  I  do  not  remember. 

1.31  Examining  Officer  to  Witness: 

Q.  AVill  you  please  state  your  full,  true  and 
correct  name?  A. 

Nick  Bakovich. 

•  ••**•••** 

132  Q.  Do  you  speak  Japanese,  Mr.  Bakovich?  A.  No. 
•  ••••••••• 

Q.  What  is  your  age,  Mr.  Bakovich?  A.  I  was  born 
1883;  about  71  years  old  I  think. 

•  ••••••••• 

133  Q.  What  is  your  occupation?  A.  I  was  coal  mine 
at  first,  then  I  was  a  construction  man,  carpenter, 

painter,  any  kind  of  job  that  I  was  working. 

Q.  Are  you  employed  at  the  present  time?  A.  No,  I 
don’t. 


Q.  Are  you  at  the  present  time  a  member  of  the  Com¬ 
munist  Party  of  the  United  States?  A-  No,  I  don  t. 

Q.  Have  you  at  any  time  been  a  member  of  the  Com¬ 
munist  Party  of  the  United  States?  A.  Yes. 

Q.  When  were  you  a  member  of  the  Communist  Party 
of  the  United  States?  A.  I  think  it  was  in  1934  I  was  join 
the  Communist  Party.  I  went  out  from  Communist  Party 
in  1939,  sometime  before  Christinas  I  think. 

Q.  In  what  city  or  geographical  area  were  you  a  member 
of  the  Communist  Party  of  the  United  States?  A.  City  of 
Los  Angeles. 


135  Q.  Are  you  acquainted  with  the  respondent  in  the 
proceedings  here  today,  the  person  who  sits  at 

Counsel’s  table?  A.  Yes.  ^  i  •  - 

Q  When  did  vou  first  become  acquainted  with  him. 
A.  When  I  was  living  at  224,  room  307,  there  was  a  meet¬ 
ing  called  by,  to  organize  a  new  Unit  of  the  Japanese 

group. 

Q.  Do  you  recall  the  year?  A.  I  want  to  say  it  was 
or  ’38,  about  that  time  I  was  living  at  that  place. 

Q.  That  is  at  224  South  Spring  Street?  A.  Yes. 

Q.  Do  you  know  the  name  of  the  respondent?  A.  No,  I 

don’t.  ^ «  i.  4. 

Q.  Will  you  describe  the  circumstances  of  this  first  meet¬ 
ing  while  you  were  living  at  224  South  Spring  Street? 
A.  I  think  John  Bevens  was  Assistant  Organizer  of  the 
Communist  Party  at  that  time — 

. 

A.  By  Witness  Bakovich;  (Continuing)— he  came  to  me 
I  think  a  couple  of  days  before  this  meeting  was  held  and 
asked  me  if  I  could  find  a  place  where  this  Japanese  group 
meet  so  at  that  time  I  have  nothing  on  my  home,  I  call 
home  because  I  w'as  living  in  that  room;  I  said  yes; 

when  he  asked  me  could  I  find  a  place  for  this 
136  Japanese  group  to  meet,  so  that  was  the  first 
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meeting  that  I  was  meet  on  room  307,  224  South  Spring 
Street. 

137  Q.  How  many  persons  W'ere  present  at  this  meet¬ 
ing?  A,  I  can’t  swear  that  it  was  seven,  or  eight, 

or  nine,  but  I  know  it  was  more  than  six  or  seven, 

Q.  What  took  place  at  this  meeting?  A.  I  was  elected, 
that  night  was  electing  olScers  of  the  same  branch,  Organ¬ 
izer  and  Dues  Secretary,  I  guess. 

Q.  Was  this  election  out  of  the  attendance  at  the  meet¬ 
ing,  out  of  the  persons  who  attended  the  meeting?  A.  Yes. 

Q.  Do  you  know  whether  the  respondent  was  elected  to 
any  position?  A.  No,  I  don’t;  I  don’t  think  so. 

Q.  Could  anyone  attend  this  meeting?  A.  Not  if  he 
was  not  a  Party  member  that  meeting,  no. 

Q.  Were  any  precautions  taken  to  assure  that  only 
members  of  the  Communist  Party  would  be  in  attendance? 
A.  Yes,  Mr,  Bevens  had  all  names  and  was  a  Japanese 
young  fellow  that  speak  pretty  good  English,  interpreter 
at  all  those  meetings;  before  Bevens  was  open  this  meet¬ 
ing  there  was  a  roll  call  in  American  language  then  it  was 
the  Japanese  interpreter;  this  fellow  I  never  see  since  1940, 
I  think  it  was  1940  or  1939  I  never  see  him  since. 

Q.  Who?  A.  This  interpreter  was  at  that  time. 

Q.  Were  you  present  during  the  roll  call?  A.  Yes. 

Q.  Did  everyone  in  attendance  answer  to  the  roll  call? 
A.  Yes. 

Q.  Did  anyone  come  into  the  meeting  after  that?  A.  No. 
Q.  How  long  did  this  meeting  last?  A.  I  don’t  know,  it 
last  two  or  three  hours. 

Q.  Did  you  attend  any  other  meetings  of  the  Communist 
Party  of  the  United  States  at  w'hich  the  respondent  was 
present?  A.  Same  time  in  same  year  there  was  four  or 
five  times  in  my  place. 

Q.  What  do  you  mean  by  your  place?  A.  The  place 
where  I  vras  living,  room  307. 

138  These  meetings  then  were  held  in  your  room? 
A.  Yes,  four  or  five  times  I  said. 
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Q.  Was  the  respondent  present  at  each  of  these  meet¬ 
ings?  A.  I  wouldn’t  say  every  meeting,  no. 

Q.  At  these  four  or  five  meetings?  A.  I  would  say 

more  than  two  or  three  times,  yes. 

Q.  And,  how  many  times  was  he  present  that  you  recall 
at  meetings  held  in  your  room?  A.  About  three  times 
think;  if  vou’re  talking  about  a  secret  meeting  now  that’s 
what  I  want  to  know  if  you  are  talking  about  a  secret 

meeting. 

Q.  What  do  you  mean  by  a  “secret  meeting”?  A.  The 
Communist  Party  have  a  rule  they  ever  call  a  secret  meet¬ 
ing  just  the  members  of  the  Communist  Party  at  those 
meetings,  then  they  have  another  meeting  that  you  could 

go  like  a  friend  to  bring  in  the  meeting. 

Q.  Then  you  are  saying  that  you  attended  about  three 
meetings  of  this  secret  category;  is  that  correct?  A.  Yes. 
Q.  In  your  room?  A.  In  my  room. 

Q.  And  was  the  respondent  present  on  each  of  these 
occasions?  A.  That’s  what  I  meant  when  I  said  the 

respondent  was  three  meetings. 

\Y’0i-0  any  precautions  taken  at  these  meetings  to 
assure  that  they  would  remain  secret,  that  only  members 
of  the  Communist  Party  would  be  present?  A.  Yes. 

Q.  What  w'as  done?  A.  First  was  roll  call  and  then 
when  he’s  answered;  quite  I  don  t  understand  how^  you 
worded  the  question  what  do  you  mean  by  secret  meetings; 
this  bunch  before  was  when  the  meeting  opened  there  was 
a  list,  John  Sevens  have  this  list,  and  was  roll  call,  then 
was  interpreter  to  those  boys  that  was  present.  Then  after 
was  the  Communist  Party  have  a  place  down  on  second 
floor,  I  think  it  was  room  called  Workers’  Library  and 
Japanese  group  met  there  several  times,  I  could  say  it  was 
more  than  30  or  40  in  this  group. 


•  • 


•  *  • 


*  *  • 


139 

A. 


Q.  Did  you  have  any  other  duties  at  this  building 
during  the  period  of  time  that  you  were  custodian? 
While  I  was  doing  you  mean  for  Communist  Party? 


Q.  Yes?  A.  I  was  doing  all  mimeographing  for  Com¬ 
munist  Party  from  1934  to  19—,  till  I  was  out  of  the  Party 
yet. 

Q.  Other  than  these  meetings  that  you  have  described  as 
having  taken  place  in  your  room,  Mr.  Bakovich,  at  which 
the  respondent  was  present,  did  you  have  any  contact  with 
him?  A.  You  mean  personally? 

Q.  Yes,  other  than  at  these  meetings?  A.  I  don’t  think 
more  than  say  hello,  yes. 

**•#•#•••• 

Q.  What  were  you  mimeographing.  Mr.  Bakovich? 
A.  Everything  that  the  Communist  Party  was  putting  out, 
letters,  literature,  leaflets. 

140  Q.  What  did  you  do  with  tliis  literature  after  you 
had  mimeographed  it?  A.  Give  to  the  office,  and 
then  distributed  to  all  branches  and  units  of  the  Communist 
Party. 

Q.  Did  you  at  any  time  give  any  of  it  to  the  respondent  ? 
A.  Yes. 

Q.  When  ?  A.  I  could  say  more  than  two  or  three  times. 
Q.  Did  you  issue  any  instructions  to  him  when  you  gave 
him  this  mimeographed  material?  A.  No,  I  don’t. 

Q.  Why  did  you  give  it  to  him?  A.  Because  I  was  know 
that  he  was  a  Party  member  and  any  time  that  any  of  those 
boys  bring  it  and  I  was  know  more  than  about  six  or  seven 
at  that  time. 

#••••••*•• 

Q.  During  what  period  time  did  you  give  the  respondent 
this  mimeographed  material?  A.  Ask  the  question  again, 
please. 

Q.  During  what  period  of  time  did  you  give  this  mimeo¬ 
graphed  material  to  the  respondent?  A.  I  don’t  under¬ 
stand. 

Q.  When  did  you  give  this  material  to  the  respondent? 
A.  The  time  I  was  in  room  307. 

Q.  Do  you  recall  the  year,  month  of  the  year?  A.  I 
would  be  afraid  to  set  any  date  or  year,  I  know  I  was  living 
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there,  I  was  sure  it  started  sometime  in  1937;  might  be 
’38,  I  wouldn’t — 

141  Q.  Do  you  know  what  material  you  gave  him? 

A.  Only  thing  I  know  that  it  was  in  the  Japanese 
language,  I  could  see  was  in  the  J apanese  language ,  I 
wouldn’t  say  what  was  inside  reading  and  matter. 

Q.  Other  than  what  you  have  already  described,  Mr. 
Bakovich,  during  the  period  of  your  membership  in  the 
Communist  Party,  did  you  have  any  contact  with  the 
respondent?  A.  I  was  assigned  of  the  Communist  Party 
as  bunch  of  Japanese  workers  was  working  for  I  think  was 
called  U.  S.  Restaurants  on  Main  Street;  this  bunch  went 
out  on  strike  and  so  I  was  finishing  picket  line  and  helping 
that  bunch;  I  saw  this  worker  was  several  times  going  to 

helping  same  way  I  was  helping. 

Q.  IVhen  was  this?  A.  Well,  you  see  I  am  going  on  the 
statement  that  again  I  don’t  say  it  was  ’38  or  ’39,  I  mean 
’37  or  ’39. 

. 

143  Q.  Were  they  all  Japanese  in  this  group  that  were 
involved  in  the  strike?  A.  Yes. 

Q.  Do  you  know  whether  anyone  else  from  the  Com¬ 
munist  Party  had  contact  with  this  group  other  than  your¬ 
self  at  that*  time?  A.  I  won’t  say  that;  I  know  I  was 
reporting  to  Bevens,  if  was  anything  wrong  then  I  was 
reporting  to  him  what  was  going  on  in  the  da^ime  and 
how  many  men  I  was  sending  down  on  picket  line  and  if 
I  was  spend  a  few  dollars  for  lunch  and  things  like  that, 
and  I  was  also  reporting  those  things  to  John  Bevens. 

Q.  Did  you  send  the  respondent  down  to  the  picket  line? 
A.  You  mean  Japanese,  no,  no  I  don’t. 

Q.  Do  you  know  where  the  respondent  was  employed  at 
that  time  during  the  period  that  you  knew  him?  A.  !No,  I 
don’t. 
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160  Special  Inquiry  Officer  to  Witness  Bakovich : 

Q.  Mr.  Bakovich,  have  you  been  ordered  deported? 
A.  Yes. 

163  Counsel  Shandler  to  Witness  Bakovich: 

164  Q.  I  believe  you  indicated  just  previously  that  you 
have  filed  an  application  for  suspension  of  deporta¬ 
tion;  is  that  correct?  A.  That’s  correct. 

•  •*••••••• 

Q.  Has  your  application  for  suspension  of  deportation 
been  acted  on?  A.  Yes. 

Q.  Were  you  j^iven  suspension  of  deportation?  A.  Only 
thing  I  know  now  this  application  gone  to  the  United 
States  Congress  if  I  be  deported  or  not;  that’s  as  much 
I  know  about  it. 

Q.  You  say  your  application  for  suspension  is  going  to 
the  United  States  Congress?  A.  That’s  right. 

Q.  When  did  you  find  this  out?  A.  About  sometime  last 
month. 

166  Q.  What  was  your  next  contact  with  the  Immigra¬ 
tion  Service  after  you  were  served  with  the  warrant 

of  arrest?  A.  I  think  it  was  sometime  in  1953,  I  don’t  re¬ 
member  exactly  when  it  was ;  I  know  they  deny  my  appeal 
that  I  be  deported;  I  volunteer  and  come  here  to  tell  them 
what  I  know  about  the  Communist  Party. 

Q.  After  the  Board  dismissed  your  appeal?  A.  That’s 
right. 

Q.  Who  did  you  see  at  that  time?  A.  I  think  Mr.  Lindley 
at  that  time. 

167  Q.  Did  you  come  straight  to  Mr.  Lindley  at  that 
time  ?  A.  On  my  own,  volunteered,  I  came  here  and 

told  him  I  tell  him  anything  that  I  know  I  tell  him  about 
the  Communist  Party. 

Q.  This  was  because  you  didn’t  want  to  leave  this 
country,  wasn’t  it?  A.  Well,  if  you  want  to  call  that,  yes. 
Q.  Well,  would  you  call  it  anything  else?  A.  I  won’t,  no. 


Q.  At  tlie  time  that  you  went  to  Mr.  Lindley  and 
volunteered  to  give  him  the  information  that  you  had  did 
ho  say  that  he  could  help  you  to  keep  you  here?  A.  To 
see  if  I  could  find  out  something  about  that  law. 

Q.  You  found  out  about  the  suspension  that  you  could 
file  an  application;  is  that  what  you  mean!  A.  That’s 
right ;  that  I  could  file  application  if  I  could  for  ten  years, 
so  I  started  to  do  it. 

Q.  Did  you  make  a  motion  to  reopen  your  deportation 
hearing?  A.  I  don’t  make  a  motion  but  I  ask  for  a 

hearing.  ^ 

Q.  It’s  the  same  thing?  A.  'W'ell,  then  I  did. 

Q.  And,  your  deportation  hearings  were  reopened  after 
that  time;  is  that  correct?  A.  That’s  right. 

. 

184  Q.  Either  July  or  August  of  ’43  you  came  back 
to  L.A.;  and  what  did  you  do  then?  A.  I  got  a 
Job  here  in  Los  Angeles. 

Q.  Doing  what?  A.  Washing  dishes,  mopping  floors. 
Q.  In  a'^restaurant?  A.  That’s  right. 

Q.  How  long  did  you  work  there?  A.  To  1948  I  be¬ 
lieve,  not  all  the  time  but  I  was,  I  know  I  work  from  1943 

to  1946.  V  1  T 

Q.  In  one  place?  A.  One  place,  yes,  I  come  back  1 

went  a  couple  of  months  fooled  around  and  came  back  and 

worked  till  I  get  hurt. 


185  Q.  And  how  long  did  you  work  there  from  July 
or  August  of  1946?  A.  I  worked  to  1948,  June  19th. 
Q.  To  June  19,  1948?  A.  That’s  right. 

Q.  You  remember  that  date  because  you  were  hurt;  is 

that  right?  A.  Yes.  ^ 

Q.  ’Were  you  hurt  at  the  cafeteria?  A.  Yes. 

Q.  In  what  way  were  you  injured,  I  mean  did  you  fall? 

A.  Yes,  I  fall  down  about  30  feet. 

Q.  About  30  feet;  have  you  worked  since  that  time. 

A.  No. 


Q,  This  is  June  of  1948?  A,  That’s  right,  six  years 
pretty  soon. 

Q.  I  notice  that  you  are  still  disabled;  is  this  disability 
from  that  fall?  A.  That’s  right. 

•  •*•••**«'* 

186  Q.  What  are  you  living  on  now?  A.  I  am  living 
on? 

Q.  Do  you  have  any  income  now?  A.  I  got  $45.00 
Social  Security,  not  quite  $45.00. 

Q.  And  that’s  what  you’re  living  on?  A.  Yes. 

Q.  Do  you  have  any  other  income?  A.  No,  I  got  a  few 
dollars. 

196  Q.  You  say  that  when  you  had  a  meeting  in  your 
room  you  used  to  bring  in  folding  chairs;  is  that 
right?  A.  Folding  chairs,  yes. 

Q.  And,  at  the  end  of  the  meeting  you  would  take  the 
folding  chairs  out  and  pile  them  up  outside  your  door  in 
the  hallway?  A.  Outside  the  door. 

204  Q.  In  1938.  Now,  when  the  Japanese  people  met 
in  your  room  how  many  people  met,  the  first  time? 

A.  I  think  it  was  about,  I  won’t  say  there  w-as  ten  but  I 
won’t  say,  I  think  it  was  eight  or  nine;  it  was  a  small 
group  and  I  know  that  much  first. 

Q.  Did  you  set  the  chairs  up  for  that  meeting?  A.  Yes. 
Q.  Do  you  remember  how  many  chairs  you  set  up?  A. 
If  I  remember  how  many  chairs  I  put  up  then  I  remember 
how  many  people. 

•  ••••*•••• 

Q.  And,  do  you  recall  how  many  chairs  you  put  in  these 
lines?  A.  About  six. 

205  Q.  About  six  in  each  line?  Or  about  six  all  to¬ 
gether?  A.  I  think  six  together. 

Q.  Six  chairs  all  together?  A.  I  think  it  was  six,  either 
six  or  either  four,  I  don’t  know  which  hall  I  was  using. 
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Q.  Did  you  put  up  one  row  or  two  rows  of  those  six! 
A.  I  won’t  say;  if  I  know  it  was  a  small  group  then  I 
just  put  up  a  few  chairs. 

Q.  You  don’t  remember  how  many  you  put  up  this  par¬ 
ticular  night?  A.  You  mean  chairs? 

Q.  Yes.  A.  There  was  quite  a  few  chairs. 

Q.  There  were  quite  a  few  chairs,  you  say?  A.  Yes. 

Q.  About  how  many,  do  you  recall?  A.  0,  about  a 

dozen  probably.  ^  .  1,4.. 

You  think  vou  set  up  about  a  dozen  chairs  that  night? 

A.  T  won’t  say,  just  put  one  against  the  other,  the  chairs 

stand  against  the  wall. 

Q.  Well,  do  you  remember  how  many  chairs  you  set 
up  that  night?  A.  I  won’t  say,  I  don’t  know  exactly. 


207  Q.  How  many  meetings  of  the  Japanese  group  met 
in  your  room?  A.  I  think  I  made  a  statement  to 
you  before  more  than  two  or  three  times.  ^ 

Q.  They  met  more  than  two  or  three  times?  A.  That’s 

right. 

Q.  But  you  only  sat  in  about  two  times?  A.  Two  times. 


Q.  Wasn’t  it  a  fact  that  the  Communist  Party  allowed 
people  to  attend  meetings  that  they  were  interested  in 
getting  to  join  the  Communist  Party  to  see  what  it  was 
Hke?  ^A.  I  think  that  if  you,  sometime  1936  if  it  was  a 
Party  member  in  good  standing  he  have  a  right  to  bring 
friend  to  attend  any  meeting  of  tbe  Communist  Party. 

Q.  And  this  was  true  from  1936  on?  A.  Sometime  from 
1936,  it  was  started  ’37,  ’36. 

.••••••••• 

209  Q.  Who  lead  the  group  the  first  night?  A.  John 
Bevins. 

Q.  Was  John  Bevins  present  at  the  second  meeting? 
A.  Yes,  both  meetings. 
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Q.  But  he  did  not  lead  the  second  meeting?  A.  No; 
we  was  know  everyone  that  join  the  Communist  Party  that 
was  a  Party  Member. 

Q.  How  did  you  know?  A.  Because  there  was  a  roll 
call. 

Q.  Isn’t  it  possible  for  a  roll  call  to  include  all  people 
who  were,  planned  to  be  present  whether  or  not  they  were 
members  of  the  Communist  Party?  A.  No,  not  at  those 
two  meetings. 

Q.  How  do  you  know?  A.  We  never  use  that  roll  call 
out  of  the  Communist  Party,  we  only  use  roll  call  on  mem¬ 
bers  of  the  Communist  Party. 

Q.  And  you  would  never  use  them  for  guests  who  were 
present?  A.  No,  we  don’t  use  those  names,  we  don’t  read 
them  out  at  all. 

Q.  Do  you  recall  the  names  that  were  read  out  that  night? 
A.  Who? 

Q.  Do  you  remember  the  names  that  were  called  out 
that  night?  A.  Yes,  that  night,  I  remember. 

Q.  Do  you  remember  the  names  that  were  called?  A. 
You  mean  remember  now. 

Q.  Yes.  A.  No,  I  won’t  say  I  do. 

210  Q.  Do  you  know  that  this  man’s  name  was  called? 
A.  Yes. 

Q.  How  do  you  know?  A.  I  saw  him  just  like  I  see 
him  now. 

Q.  You  don’t  remember  his  name?  A.  No.  I  don’t. 

Q.  How  do  you  know  his  name  was  called;  you  don’t 
know  do  you?  A.  Because  he  answer. 

Q.  You  remember  that  he  answered?  A.  Yes,  I  do. 

216  Q.  Mr.  Bakovich,  you  mentioned  at  the  last  time 
that  you  suffered  an  accident  in  1938  or  1939;  is 
that  correct?  A.  Yes. 

Q.  What  kind  of  an  accident  was  it?  A.  Well,  I  was 
walking  across  the  street,  a  car  come  along  threw  me 
over  the — 
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Q  Threw  you  over  the  what?  A.  Knocked  me  over, 
o’.  I  believe  you  testified  that  you  were  in  the  hospital 
for  some  twelve  days  at  that  time?  A.  Something  like 

that,  yes. 

*•••**** 

217  Q.  Do  you  recall  whether  the  doctor  told  you  you 
had  a  concussion?  A.  Truth  is  no,  I  can’t. 

Q.  You  can’t  recall?  A.  I  can’t  recall  whether  it  was 
concussion,  brains  injury  or  anything,  I  know  I  was  feel 
all  right  and  I  told  him  I  want  to  go. 

•  •  •  ^ 

090  Q  Mr.  Bakovich,  how  many  times  have  you  been 
arrested?  A.  Truth  is  I  can’t  tell  you;  I  know  I 
was  arrested  three  or  four  times  as  far  as  I  was  know;  I 
don’t  know  if  it  was  three  or  if  it  was  four. 

Q.  Were  these  arrests  in  Los  Angeles?  A.  Was  two  in 

Los  Angeles,  I  know  that. 

Q.  Do  you  recall  any  arrests  outside  of  Los  Angeles? 
A  Yes 

0.  MTiere  was  that?  A.  State  of  Washington. 

Q.  Washington;  And  what  was  the  date  of  the  arrest 

in  Washington?  A.  T  wouldn’t  know. 

Q.  Was  it  before  you  came  to  Los  Angeles  for  your  per¬ 
manent  residence?  A.  Yes. 

^>23  Q  And,  what  were  the  dates  of  your  Los  Angeles 
arrests?  A.  Well,  I  think  the  first  one  was  around 
I  don’t  know  if  it  was  in  ’37  or  was  in  ’36,  last  one  was 

somewhere  around  ’39  I  think.  ^ 

Q,  The  first  one  was  either  in  1936  or  193/ ;  is  that  cor¬ 
rect?  A.  Yeh.  I  think  that’s — 

Q  That’s  what  you  said?  A.  Yeh. 

Q.  And  the  second  one  was  about  1939?  A.  Somewhere 

’39. 

Q.  And  vou  don’t  remember  the  date  of  the  Washington 
arrest?  A.  No,  I  don’t;  I  know  it  was  after  1916,  that’s 

all. 


37 


Q.  What  was  your  first  arrest  for? 

224  Q.  In  Washington?  A.  Drinking. 

Q.  And  your  second  ?  A.  Drinking. 

Q.  And  your  third?  A.  Drinking. 

Q.  By  “drinking”  I  assume  you  mean  that  you  were 
arrested,  for  intoxication;  is  that  correct?  A.  Intoxication 
and  disturbing  the  peace,  whatever  the  charge  on,  I  always 
say  I’m  guilty,  what  they  give  to  me  then  I  stand  up. 

225  Q.  Well,  I  don’t  understand  your  answer  but  be 
that  as  it  may.  At  that  meeting  where  you  claim  you 

heard  respondent  answer  in  response  to  a  roll  call  question, 
where  was  the  respondent  sitting  at  that  time;  was  he  sit¬ 
ting  in  a  first  row  or  in  a  second  row  or  didn’t  you  have 
rows?  A.  Yes,  we  have  rows. 

Q.  What  TOW  was  he  sitting  on,  do  you  recall?  A.  I 
won’t  say. 

Q.  You  don’t  recall.  Do  you  recall  what  clothes  he  was 
wearing?  A.  No.  I  won’t. 

Q.  Do  you  recall  what  language  he  answered  the  ques¬ 
tion  in?  A.  No,  I  won’t. 

•  ••••••••• 

Q.  Did  you  see  the  roll  call  list  yourself  with  your  own 
eyes?  A.  Yes. 

Q.  What  kind  of  paper  was  it  on?  A.  I  won’t  know  what 
color  paper;  I  believe  most  of  it  was  white,  10x8, 
10x12. 

226  Q.  Well,  I’m  talking  about  a  specific  piece  of 
paper,  I’m  not  talking  about  the  paper  you  used  in 

your  business.  Do  you  recall  whether  the  names  were 
written  on  or  typewritten  on?  A.  No,  it  was  written  by 
the  pencil. 
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Q.  Now,  do  you  recall  whether  it  was  written  in 
ink  or  pencil?  A.  I  won't  say. 

233  Q.  Do  you  recall  the  name  of  the  respondent  in 
this  case?  A.  No. 

Q.  Would  you  describe  him,  please,  as  he  looks  to  you 
at  the  present  time;  you’ve  been  sitting  across  from  him 
all  morniuir:  would  you  describe  what  he  looks  like?  A. 
He  looks  to  me  like  a  human  being,  just  like  another  human 

being,  yes. 

Q.  Do  you  recall  what  color  complexion  he  has?  A.  I 
won’t. 

Q.  Do  you  recall  the  color  of  his  hair?  A.  No,  I  won’t. 
Q.  Do  you  recall  the  color  of  his  eyes?  A.  No,  I  don’t. 
Q.  Do  you  recall  any  distinguishing  marks  on  his  face? 
A.  No.  I  don’t,  but  T  don’t  look  for. 

Q.  Do  you  recall  whether  or  not  he  wears  glasses?  A. 

No,  I  don’t. 

Q.  Do  you  recall  what  color  his  suit  is?  A.  No,  I  don’t. 
Q.  And  you  remember  that  he  ans^vered  present  almost 
twenty  years  ago  at  a  meeting;  is  that  correct  ?  A.  That’s 
correct- 

********** 

246  By  Counsel  Shandler : 

*#♦••••••• 

Secondly,  I  would  like  to  introduce  into  evidence  a  cer¬ 
tified  copy  of  a  transcript  of  record  in  the  case  of  the 
People  of  the  State  of  California  v.  Nick  Bakovich,  Muni¬ 
cipal  Court  No.  025,113,  dated  November  26,  1939,  showing 
that  the  said  Nick  Bakovich  pleaded  guilty  to  a  misde¬ 
meanor,  to  wit :  Intoxieation,  and  that  he  was  fined  in  the 
sum  of  $10.00  or  imprisoned — strike  that — or  to  be  im¬ 
prisoned  in  the  City  Jail  for  two  days.  The  transcript 
shows  that  he  paid  the  fine.  The  purpose  of  introducing 
that  transcript  of  record  is  to  controvert  the  testimony  of 
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the  witness  Bakovich  as  set  forth  on  Page  237,  whereby 
he  denied  being  arrested  on  November  26,  1939. 

**••#•***•• 

247  By  Special  Inquiry  Officer: 

Very  well,  the  document  is  marked  Exhibit  7  of  the  rec¬ 
ord  and  will  be  considered  for  what  it  is  worth  in  arriving 
at  a  decision. 

•  #•*••***• 

251  Counsel  Shandler  to  Witness: 

Q.  What  is  your  name,  please  ?  A.  Mrs,  Helen  HalL 
Q,  And  what  is  your  occupation?  A.  I  am  Senior  Hos¬ 
pital  Registrar  at  the  County  Hospital. 

Special  Inquiry  Office  to  Witness  Hall: 

Q.  That’s  Los  Angeles  County  General  Hospital?  A. 
That  is  true. 

Counsel  Shandler  to  Witness  Hall: 

Q.  And  in  such  capacity  do  you  have  charge  of  the  rec¬ 
ords  of  said  hospital?  A.  Yes,  I  do. 

•  *.*••••••• 

253  Q.  Do  you  have  in  your  possession,  Mrs.  Hall,  the 
hospital  records  for  one  Nick  Bakovich?  A.  Yes,  I 
do,  known  as  Nicholas  in  this  record. 

Q.  Thank  you.  Now,  do  you  have  in  the  record  that  is 
before  you  at  this  time  any  records  pertaining  to  an  ac¬ 
cident  which  occurred  in  the  years  1938  or  1939?  A.  Yes, 
I  do. 

Q.  And  what  is  the  date  of  that  accident?  A.  The  rec¬ 
ord  indicates  that  the  accident  occurred — well,  he  was  ad¬ 
mitted  to  the  Los  Angeles  County  General  Hospital  Febru¬ 
ary  3,  at  4:06  A.M.  I  have — he  was  admitted  from  the 
Georgia  Street  Receiving  Hospital. 
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Q.  Is  there  a  description  of  the  accident?  A.  No,  other 
than  Auto  v.  Pedestrian. 

255  Q-  Now,  -what  are  the  nature  of  the  documents  that 

YOU  have  from  the  General  Hospital  itself?  A.  The 
record  of  his  medical  examination  and  treatment. 

Q.  Well,  would  you  read  those,  please? 

Special  Inquiry  Officer  to  Counsel  Shandler; 

No,  now  will  you  ask  her  what  you  want  to  know  from 
them,  will  you? 

By  Counsel  Shandler: 

Well,  I  would  like  to  know  what  the  diagnosis  was  and 
what  the  treatment  was. 

By  Special  Inquiry  Officer: 

All  right. 

By  Witness  Hall : 

The  diagnosis  was  fracture  of  skull,  depressed,  com¬ 
pound,  laceration  of  scalp  and  cerebral  concussion.  Now, 
is  it  specific  medication  that  you  want  or  surgery  in  the 
manner  of  treatment? 

Counsel  Shandler  to  Witness  Hall: 

Q.  Yes,  his  entire  treatment. 

Special  Inquiry  Officer  to  Witness  Hall: 

Well,  will  you  just  tell  us  what  happened  to  him,  Mrs. 

Hall,  please. 

By  Witness  Hall : 

The  patient  refused  surgery.  He  was  discharged,  further 

hospital  not  recommended  on  account  of  his  refusal  to 

accept  treatment  that  was  recommended. 
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Q.  Was  any  treatment  other  than  surgery  recommended? 
A.  He  received  routine  ward  care  with  soft  diet,  seconal, 
aspirin,  elevation  of  head  with  ice  caps,  tetanus  anti-toxin 
and  the  sutures  were  removed  from  his  scalp  and  I  be¬ 
lieve  that  was  all  other  than  routine  ward  care,  soft  diet 
and  so  forth. 

256  Q.  Other  than  the  routine  care,  surgery  was  the 
only  treatment  that  was  recommended  by  the 
doctors?  A.  There  was,  if  you  would  like  this  in  the  rec¬ 
ord,  a  report  of  the  X-ray  taken  which  showed  a  markedly 
depressed  hammer  type  fracture  of  the  left  frontal  region, 
anterior  to  the  mid-portion  of  the  frontal  suture.  Did 
you  wish  the  period  of  hospitalization? 

Q.  Yes,  please.  A.  The  patient  left  the  hospital  on 
February  9,  1939. 

Q.  What  was  the  date  of  entry?  A.  February  3, 

•  ••••••••• 

258  Special  Inquiry  Officer  to  Respondent: 

Q.  Mr.  KochL  will  you  raise  your  right  hand  and  be 
sworn.  Do  you  solemnly  swear  that  your  testimony  in  this 
proceeding  shall  be  the  truth,  the  whole  truth  and  nothing 
but  the  truth,  so  help  you  God?  A.  I  do. 

259  Q.  You  have  heard  the  testimony  here  of  the  wit¬ 
nesses  in  your  case.  Have  you  any  comment  on  that 

testimony? 

By  Counsel  Shandler ; 

I  advise  my  client  to  refuse  that  question  on  the  grounds 
of  the  Fifth  Amendment. 

Special  Inquiry  Officer  to  Counsel  Shandler: 

He  will  have  to  claim  his  own  privilege.  You  may  ad¬ 
vise  him,  if  you  wish.  We  will  take  a  short  recess  if  you 
want  to. 
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By  Counsel  Shandler ; 

I  would  like  the  interpreter  to  tell  him  that. 

Special  Inquiry  Officer  to  Counsel  Shandler: 

Very  well. 

By  Respondent  (Through  interpreter) : 

A.  I  take  the  advice  of  my  counsel. 

Special  Inquiry  Officer  to  Respondent : 

Q.  In  other  words  you  refuse  to  answer  the  question  on 
the  grounds  that  such  answer  might  incriminate  you  and 
claim  the  privilege  under  the  Fifth  Amendment  to  the 
Constitution  of  the  United  States,  is  that  correct?  A.  That 
is  correct. 

•  •  . . . 

260  Q.  Mr.  Kochi,  are  you  a  member  of  the  Com¬ 
munist  Party  of  the  United  States  or  of  any  other 

state? 

By  Counsel  Shandler : 

I  give  my  client  the  same  advice. 

By  Respondent : 

A.  I  will  take  advice  of  my  counsel. 

Examining  Officer  to  Respondent : 

Q.  Have  you  ever  been  a  member  of  the  Communist 
Party  of  the  United  States  or  of  any  foreign  state?  A. 
The  same  answer. 
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QUESTIONS  PRESENTED 

1.  Whether  an  alien  who  entered  the  United  States  with¬ 
out  inspection  in  1918  and  after  three  years’  residence 
acquired  under  the  1917  Immigration  Act  a  non-deportable 
status  so  far  as  such  entry  was  concerned,  is  deportable 
for  such  entry  under  the  Immigration  and  Nationality  Act 
of  1952. 

2.  Whether  the  provision  of  the  Immigration  and  Na¬ 
tionality  Act  providing  for  deportation  of  aliens  who  have 
been  members  of  the  Communist  Party  after  entry,  ap¬ 
plies  to  aliens  who  were  members  of  the  Communist  Party 
after  a  first  entry  but  not  after  their  last  entry. 

3.  Whether  in  a  deportation  case  the  evidence  estab¬ 
lished  that  the  alien  had  been  more  than  a  nominal  member 
of  the  Communist  Party  and  therefore  was  deportable. 

4.  Whether  the  finding  of  membership  in  the  Communist 
Partv  was  supported  by  reasonable,  substantial  and  pro¬ 
bative  evidence. 

5.  WTiether  the  refusal  of  an  alien  to  testify  in^  a  de¬ 
portation  proceeding  upon  a  valid  claim  of  the  privilege 
of  the  Fifth  Amendment  may  be  treated  as  evidence  to 
support  a  deportation  order. 

6.  Wliether  a  preliminary  injunction  to  enjoin  an  im¬ 
minent  deportation,  in  a  suit  challenging  the  validity  of 
the  deportation  order,  may  be  denied  on  the  ground  that 
the  alien  was  not  diligent  in  instituting  the  suit. 

7.  If  the  answer  to  6  is  in  the  affirmative,  whether  an 
alien  was  not  diligent  in  instituting  judicial  review  when 
he  deferred  bringing  the  suit  pending  determination  of 
a  motion  to  the  Board  of  Immigration  Appeals  to  recon¬ 
sider  one  of  the  grounds  of  its  order  as  being  contrary  to 
a  subsequent  decision  of  the  Sixth  Circuit,  and  when  the 
Immigration  and  Naturalization  Service  itself  had  granted 
the  alien’s  motion  to  stay  execution  of  the  deportation 
order  pending  determination  of  the  motion  to  reconsider. 
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JURISDICTION 

No.  13,264  is  an  appeal  from  an  order  denyin*’:  appel¬ 
lant’s  motion  for  a  preliminary  injunction  (J.A.  8).  No. 
13,374  is  an  appeal  from  an  order  grantinp^  appellee  sum¬ 
mary  judjrmcnt  (J.A.  9).  By  order  of  the  Court  of  June  1, 
19.)6,  the  two  appeals  were  consolidated  for  the  purposes 
of  filins>:  briefs,  for  filin"  of  a  single  joint  appendix,  and 


for  hcarinjr.  Jurisdiction  below  arose  under  D.  C.  Code 
11-305  and  11-306;  28  U.  S.  Code,  1331;  and  section  10 
of  the  Administrative  Procedure  Act,  5  TJ.  S.  Code  1009. 
Jurisdiction  of  this  Court  in  No.  13, .374  is  conferred  by 
28  U.  S.  Code  1292,  in  No.  13,374  by  28  U.  S.  Code  1291. 

STATEMENT  OF  THE  CASE 

The  appellant  sued  below  to  enjoin  the  Attorney  Gen¬ 
eral  from  deporting  him  under  a  deportation  order  (J.A. 
2-4).  The  record  before  the  Immigration  and  Naturaliza¬ 
tion  Service  was  made  a  part  of  the  record  below  (J.A.  9) 
and  is  included  in  the  record  on  appeal. 

The  appellant,  a  native  of  Japan,  first  entered  the  United 
States  on  “March  11,  1918.  Ho  has  resided  continuously  In 
the  United  States  ever  since,  except  for  an  absence  be¬ 
tween  October  26.  1945  and  January  20,  1946,  caused  by 
his  going  to  Japan  as  an  employee  of  the  Office  of  Strate¬ 
gic  Services.  He  last  entered  the  United  States  on  Janu¬ 
ary  20,  1946,  being  admitted  to  resume  the  status  he  had 
occupied  prior  to  his  departure  from  the  United  States. 
(.T.A.  10,  2.) 

On  December  28.  19.54,  following  a  deportation  hearing, 
a  special  inquiry  officer  of  the  Immigration  and  Naturaliza¬ 
tion  Service  ordered  appellant  deported  under  the  Immi¬ 
gration  and  Nationality  Act  on  the  basis  of  two  findings: 
(1)  that  appellant  had  entered  the  United  States  on  March 
11,  1918  (the  date  of  his  first  entry)  without  inspection: 
i\m\  (2)  that  appellant  had  voluntarily  been  a  member 
of  the  Communist  Party  of  the  United  States  in  1934  and 
19.37  or  19.38  (J.A.  10).  At  the  appropriate  point  in  the 
argument  we  discuss  the  evidence  relating  to  the  second 
finding. 

On  ^lay  12, 19.55,  the  order  of  deportation  was  sustained 
by  the  Board  of  Immigration  Appeals  (.T.A.  10).  Under 
date  of  January  18,  1956,  appellant,  through  his  attorney 
in  the  deportation  case,  filed  with  the  Board  of  Immigra- 


tlon  Appeals  a  motion,  and  supportiiii;  memorandum,  to 
reconsider  that  part  of  the  deportation  ruling:  which  held 
aj^pellant  deportahle  for  entry  without  inspection.  The 
basis  of  the  motion  and  memorandum  was  that  under  a 
proper  construction  of  the  Immigration  and  Naturaliza¬ 
tion  Act,  the  entry  without  inspection  in  1918  was  not  a 
cause  for  deportation.  (J.A.  15-16).  In  this  connection, 
tlic  memorandum  cited  (J.A.  16)  the  Sixth  Circuit  case  of 
F.S.  ox  rcl  Carson  v.  Kershnor,  228  F.  2d  142,  decided  on 
Focemher  17,  1955,  which  supports  the  position  urared  hy 
the  motion.  See  infra,  pp.  10,  12.  The  memorandum  also 
stated  (J.A.  15-16) ; 

“While  it  is  true  that  the  dismissal  of  the  entry 
without  inspection  eharg-c  would  still  leave  outstanding: 
the  char, ire  of  membership  in  the  Communist  Party 
after  entry,  respondent  requests  the  Board  to  "ive 
its  most  serious  attention  to  this  motion  to  the  end  of 
simplifying-  the  issues  in  this  cause  when  judicial  re¬ 
view  is*  sought.  The  granting  of  this  motion  and  the 
concomitant  dismissal  of  the  entry  without  inspection 
charge  would  thereby  he  of  mutual  benefit,  both  to 
respondent  and  the  government.” 

On  appellant’s  motion  to  that  effect,  the  Immi.gration  and 
Naturalization  Service  stayed  appellant’s  deportation  pend¬ 
ing  determination  by  the  Board  of  Immigration  Appeals 
of  the  motion  to  reconsider  (J.A.  17).  On  March  0,  1956, 
the  Board  of  Immigration  Appeals  denied  the  motion  to 
reconsider  (J.A.  18). 

On  or  about  ^larch  16,  1956,  the  appellant  received  a 
notice  to  surrender  for  deportation  on  !March  27,  1956 
(.T.A.  5).  The  complaint  was  filed  on  March  21,  1956 
(.LA.  2).  The  complaint  alle.ges  that  the  claimed  entry 
without  inspection  is  not,  hy  law,  a  ground  for  deporta- 
tion,  and  that  the  deportation  order  is  not  supported  by 
substantial  evidence  and  is  based  on  unwarranted  infer¬ 


ences. 


The  motion  for  preliminary  injunction  was  filed  on 
March  23,  1956  (J.A.  4).'  and  was  denied  on  April  9,  1956 
(J.A.  8).  The  appellant  has  been  saved  from  deportation 
without  benefit  of  appeal  only  by  virtue  of  a  stay  pending 
appeal  granted  by  order  of  this  Court  in  No.  13,264. 

Although  the  grounds  on  which  the  preliminary  injunc¬ 
tion  was  denied  are  stated  in  various  conclusoiy  forms,  it 
is  apparent  from  the  trial  court’s  findings  and  conclusions 
(J.A.  6-8)  that  the  basis  of  the  denial  was  appellant’s 
claimed  “lack  of  diligence  in  pursuing  his  right  to  judicial 
review”  (J.A.  8).  The  findings  and  conclusions  do  not 
mention  the  fact  that  the  institution  of  judicial  review  was 
deferred  because  the  Immigration  and  Naturalization  Serv¬ 
ice  had  granted  appellant’s  motion  to  stay  deportation 
pending  determination  by  the  Board  of  Immigration  Ap¬ 
peals  of  the  motion  to  reconsider. 

While  appellant’s  appeal  in  No.  1.3,264  from  the  denial  ot 
the  preliminary  injunction  was  pending,  the  District  Court 
granted  appellant’s  motion  for  summary  judgment.  The 
grounds  for  the  ruling  were  not  given.  (J.A.  9.) 

The  appellant  is  not  a  security  risk,  is  not  engaged  in, 
and  has  no  intention  of  engaging  in,  any  activities  detri¬ 
mental  to  the  interests  of  the  United  States  (J.A.  5,  6). 
This  fact  was  recognized  by  the  Immigration  and  Natural¬ 
ization  Service,  since  it  admitted  him  to  administrative 
bond  pending  the  deportation  proceeding  (J.A.  5). 

STATUTES  INVOLVED 

1,  Section  19(a)  of  the  Innnipration  Act  of  February  5, 
1917,  39  Stat.  874,  889,  provided  in  part  as  follows: 

J  A  motion  for  a  temporary  restraining  order  waa  also  filed,  but  was  not 
pre8cntc<l  to  the  District  Court  because  the  appellee  agreed  to  withhold 
deporting  the  appellant  pending  the  District  Court’s  decision  on  the  motion 
for  preliminary  injunction. 


.  .  at  any  time  within  three  years  after  entry,  any 
alien  .  .  .  who  enters  without  inspection,  shall,  upon 
the  warrant  of  the  Attorney  General,  be  taken  into 
custody  and  deported  ...” 

,  2.  Section  241  of  the  InimiiiTation  and  Nationality  Act, 

S  U.S.O.  1251,  provides  in  part  as  follows: 

“(a)  Any  alien  in  the  United  States  (includinp;  an 
alien  crewman)  shall,  upon  the  order  of  the  Attorney 
General,  be  deported  who — 

*  •  *  • 

(2)  entered  the  United  States  without  inspection  .  .  . 

*  •  *  * 

(6)  is  or  at  any  time  has  been,  after  entry,  a  member 
of  any  of  the  followini;:  classes  of  aliens: 

#  •  #  * 

(c)  Aliens  who  are  members  of  or  affiliated  with  (i) 
the  Communist  Party  of  the  United  States  .  .  . 

(d)  Except  as  otherwise  specifically  provided  in  this 
section,  the  provisions  of  this  section  shall  be 
applicable  to  all  aliens  belon.?ina:  to  any  of  the 
classes  enumerated  in  subsection  (a)  of  this  sec¬ 
tion,  notwithstandinix  (1)  that  any  such  alien  en¬ 
tered  the  United  States  prior  to  June  27,  1952, 
or  (2)  that  the  facts,  hy  reason  of  which  any  such 
alien  belongs  to  any  of  the  classes  enumerated  in 
subsection  "(a)  of  this  section,  occurred  prior  to 
June  27,  1952.” 

3.  Section  242(b)(4)  of  the  Immigration  and  National¬ 
ity  Act,  8  U.S.C.  1252(b)(4),  provides: 

“(4)  no  decision  of  deportability  shall  be  valid  unless 
it  is  based  upon  reasonable,  substantial  and  pro¬ 
bative  evidence,” 

4.  Section  405(a)  of  the  Immigration  and  Nationality 
Act,  quoted  in  note  to  8  U.S.C.  1101,  provides  in  part  as 
follows : 


“Nothin"  contained  in  this  Act,  unless  othenvisc 
specifically  provided  therein,  shall  be  construed  .  .  . 
to  affect  .* .  .  any  status,  condition,  right  in  process  of 
accluisition,  act,’  thing,  liability,  obligation,  or  matter, 
civil  or  criminal,  done  or  existing,  at  the  time  this 
Act  shall  take  effect ;  but  as  to  all  such  .  .  statutes 
fsicl,  conditions,  rights,  acts,  things,  liabilities,  ob¬ 
ligations  or  matters  the  statutes  or  parts  of  statutes 
repealed  by  this  Act  are,  unless  otherwise  specifically 
provided  therein,  hereby  continued  in  force  and  effect.” 

STATEMENT  OF  POINTS 

1.  The  court  below  erred  in  granting  appellee’s  motion 
for  summary  judgment. 

2.  The  court  below  erred  in  denying  appellant’s  motion 
for  a  preliminary  injunction. 

SUMMARY  OF  ARGUMENT 

1.  The  first  ground  on  which  the  deportation  order  rests 
is  a  finding  that  appellant  entered  the  United  States  in 
March  1918  without  inspection.  This  is  not  a  lawful  ground 
for  deportation. 

Under  the  Immigration  Act  of  1917,  an  alien  who  entered 
without  inspection  acquired  a  non-deportable  status  after 
three  years  had  elapsed.  This  status  was  acquired  by 
appellant  under  the  1917  Act  in  March  1921.  The  status  is 
not  lost  by  the  1952  Immigration  and  Nationality  Act  be¬ 
cause  section  405(a)  of  that  Act  makes  the  Act  s  provisions 
inapplicable,  unless  otherwise  specifically  provided,  to  af¬ 
fect  any  status  existing  at  the  time  the  Act  takes  effect. 
Section  241(d)  of  the  Immigration  and  Naturalization  Act 
makes  retroactive  the  deportation  causes  specified  therein. 
But  this  is  not  an  express  provision  to  eliminate  a  previ¬ 
ously  acquired  immunity.  Hence  405(a)  controls. 

II.  The  finding  that  appellant  had  been  a  member  of 
the  Communist  Party  in  1934  and  1937  or  1938  is  not  a 
valid  basis  for  the  order  for  four  different  reasons. 
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A.  The  statute  provides  that  Communist  Party  member¬ 
ship  aftctr  entry  is  a  cause  of  deportation.  Here  the  al¬ 
leged  Party  membership  occurred  after  appellant's  first 
entry,  but  before  his  last  entry.  Under  the  principles  of 
the  immigration  laws  that  a  re-entering  alien  is  in  the  same 
status  as  a  newly  entering  alien  and  under  interpretations 
by  the  Supreme  Court,  the  governing  entry  for  the  purpose 
of  determining  an  alien’s  status  is  the  last  entry.  The 
statutory  definition  of  “entry”  is  meant  to  define  what 
constitutes  an  entry.  It  has  no  bearing  on  which  of  sev¬ 
eral  entries  is  the  point  of  reference  for  deportation 
purposes. 

B.  The  evidence  fails  to  establish  that  appellant  had 
been  a  member  of  the  Communist  Party,  under  the  statu¬ 
tory  requirement  that  a  deportation  order  must  be  based 
on  “reasonable,  substantial  and  probative  evidence.” 

The  finding  of  Party  membership  rests  on  the  testimony 
of  one  witness  that  he  had  seen  appellant,  whom  he  had 
never  seen  before,  at  a  Communist  Party  meeting  in  San 
Francisco  in  1934  or  1935,  and  the  testimony  of  another 
that  he  had  seen  appellant  at  about  three  Party  meetings  in 
Los  Angeles  in  1937  or  1938.  The  first  witness  admitted 
that  appellant  was  not  a  Party  member  in  San  Francisco. 
Both  witnesses  were  testifying  to  events  of  many  years 
back;  and  both  had  a  motive  to  please  the  Immigration 
Service  in  order  to  obtain  suspension  of  deportation  or¬ 
ders  against  them.  In  both  instances  the  testimony  was 
shown  to  be  highly  suspect.  Even  taking  the  testimony 
at  face  value,  however,  attendance  at  a  few  meetings  does 
not  demonstrate  actual  membership.  The  testimony  does 
not  establish  that  the  meetings  were  limited  to  Party 
members. 

C.  Even  if  it  be  considered  that  Party  membership  was 
proved,  nevertheless  there  was  no  proof  that  the  member¬ 
ship  was  more  than  nominal,  and  hence  ground  for  depor¬ 
tation  under  the  statute  as  interpreted  by  the  Supreme 
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Court  The  utmost  the  evidence  established  was  that 
appellant  had  attended  three  or  four  Communist  Party 
meetings.  Even  assuming  that  this  proves  membership, 
it  does  not  prove  more  than  nominal  membership. 

D.  Recognizing  the  inadequacy  of  the  evidence  of  mem¬ 
bership,  the  Board  of  Immigration  Appeals  inferred  mem¬ 
bership  from  appellant’s  refusal  to  testify  on  the  basis 
of  his  privilege  under  the  Fifth  Amendment.  But  as  the 
Supreme  Court  has  just  held,  it  is  not  permissible  to  treat 
a  claim  of  the  Fifth  Amendment  as  evidence  against  the 
claimant.  If  a  government  agency  does  so,  it  is  a  viola¬ 
tion  of  the  process.  At  a  minimum,  therefore,  the  order 
must  be  set  aside  because  it  rests  at  least  in  part  on  an 
impermissible,  and  even  unconstitutional,  basis. 

III.  The  court  below  denied  a  preliminary  injunction 
on  the  ground  that  appellant  had  not  been  diligent  in  insti¬ 
tuting  court  review  of  the  deportation  order.  In  view  of 
the  imminence  of  deportation,  the  order  denied  appellant 
his  right  to  full  judicial  review  of  the  validity  of  the 
deportation  order. 

A.  The  doctrine  of  laches  is  not  applicable  in  review  of 
deportation  orders  since  deportation  is  a  deprivation  of 
personal  liberty  which  must  be  tested  by  habeus  corpus 
principles.  2^Ioreover,  the  timing  of  the  execution  of  a 
deportation  order  is  within  the  control  of  the  Attorney 
General,  and  it  is  not  unreasonable  for  the  alien  to  delay 
institution  of  judicial  review  so  long  as  the  Attorney 
General  is  content  to  have  the  order  lie  fallow. 

B.  In  any  event  there  was  no  laches  in  this  case.  Apel- 
lant  acted  properly  in  not  instituting  judicial  review  while 
his  motion  to  reconsider  was  pending  before  the  Board 
of  Immigration  Appeals,  and  since  the  Immigration  and 
Naturalization  Service  had,  on  appellant’s  motion,  stayed 
deportation  pending  the  Board’s  disposition  of  the  mo¬ 
tion  to  reconsider.  Furthermore,  it  would  be  grotesque 
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to  find  laches  for  a  delay  by  appellant  of  a  few  months 
when  the  order  is  based  on  events  which  allegedly 
occurred  more  than  38  and  18  years  ago. 

ARGUMENT 

L  THE  CLAIMED  ENTRY  WITHOUT  INSPECTION  IN  1918  IS  NOT  A  LAWFUL 
GROUND  FOR  DEPORTATION 

The  first  of  the  two  grounds  on  which  the  deportation 
order  rests  is  a  finding  that  appellant  entered  the  United 
States  in  March  1918  without  inspection.  This  ground 
is  not,  however,  a  lawful  ground  for  deportation. 

In  March  1918,  there  was  in  effect  the  Immigration 
Act  of  February  5,  1917,  39  Stat.  874.  Section  19(a)  of 
that  Act,  39  Stat.  889,  provided  in  part  as  follows 
(emphasis  added) : 

*  *  at  any  time  within  three  years  after  entry, 
any  alien  •  •  *  who  enters  without  inspection,  shall, 
upon  the  warrant  of  the  Attorney  General,  be  taken 
into  custody  and  deported  *  *  *” 

This  provision  remained  in  effect  until  the  1917  Act 
was  repealed  and  superseded  by  the  Immigration  and 
Nationality  Act  of  1952,  which  is  the  current  codification 
of  immigration  laws. 

Accordingly,  under  the  1917  Act,  in  March  1921,  three 
years  after  his  entry  without  inspection,  appellant  ac¬ 
quired  a  status  of  non-deportability  so  far  as  entry  with¬ 
out  inspection  was  concerned.  The  question  is  whether 
this  non-dcportable  status  was  taken  away  from  appellant 
by  the  Immigration  and  Nationality  Act,  section  241  of 
which  requires  the  deportation  of  aliens  who  have  entered 
without  inspection.  The  answer  to  the  question  is  clearly 
in  the  negative. 

The  Immigration  and  Nationality  Act  contains  an  ex¬ 
tremely  broad  savings  clause,  section  405(a),  quoted  in 
note  to  8  U.  S.  C.  1101,  which  preserves  rights,  statuses, 


and  conditions  acquired  under  preceding  legislation.  The 
relevant  text  of  the  section  provides: 

“Nothing  contained  in  this  Act,  unles^s  oUierwise 
specifically  therein,  shall  be  construed  to  affect 

•  •  *  any  status,  condition,  right  in  process  of  ac¬ 
quisition,  act,  thing,  liability,  obligation,  or 
civil  or  criminal,  done  or  existing,  at  the  tune  Jhis  Act 
shall  take  effect ;  but  as  to  all  such^  ^  statutes, 
conditions,  rights,  acts,  things,  liabilities,  obligations, 
or  matters  the  statutes  or  part  of  statutes  repealed  bv 
this  Act  are,  unless  otherwise  specifically  provided 
therein,  hereby  continued  in  force  and  effect. 

The  non-deportable  status  which  appellant  had  acquired 
under  the  1917  Act  was  obviously  a  “status,”  “condition, 
“thin^^  ”  and  “matter”  existing  at  the  time  the  Immigra¬ 
tion  mid  Nationality  Act  took  effect.  It  therefore  was 
preserved  by  section  405(a),  and  appellant  can  not  law¬ 
fully  be  deported  under  the  1952  Act  on  the  ground  of 

entry  without  inspection  in  1918.  ^  ^  •  .a- 

This  follows  not  only  from  the  plain  text  of  section  40o, 
but  from  the  Sixth  Circuit’s  decision  in  United  States  ex 
rel  Carson  v.  Kershner,  228  F.  2d  142.  That  case  flatly 
holds  that  section  405(a)  of  the  Immigration  and  Nation¬ 
ality  Act  preserves  a  status  of  non-deportability  acquire  , 
as  here,  by  the  operation  of  a  time  limit  on  deportation 
imder  the  1917  Act.  The  court  held  that  a  stowaway  who 
had  entered  the  United  States  in  1919  could  not  be  de¬ 
ported  under  the  current  Immigration  and  Naturalization 
Act  (which  provides  for  the  deportation  of  all  stowaways 
without  time  limitation)  because  the  alien  had  acquired, 
before  enactment  of  the  current  Act,  a  status  of  non¬ 
deportability  arising  from  the  fact  that  the  1917  Act  had 
a  five-year  time  limitation  on  deportation  of  stowaways.’ 

2  So  in  oripinal;  obviously  a  misprint  for  “statutscs.” 
s  Petition  for  certiorari  in  the  Carson  case  was  filed  by  the  government  on 
April  27,  1956,  sub  nom.  Lchmannn  v.  Carson,  No.  908,  Oct.  Term,  1955, 
and  at  this  writing  is  pending. 


The  Carson  case  is  fortified  by  United  States  v.  Men- 
asche,  348  U.S.  528,  holding  that  the  filing  of  a  declara¬ 
tion  of  intention  to  become  a  citizen  prior  to  the  effective 
date  of  the  Immigration  and  Nationality  Act  creates  a 
“status”  or  “condition”,  preserved  by  section  405,  to 
have  eligibility  for  citizenship  determined  by  pre-existing 
legislation.  The  immunity  from  deportation  acquired  by 
appellant  under  the  1917  Act  is  obviously  a  more  tangible 
status  than  the  status  or  condition  held  preserved  in  the 
Mena^che  case.  Menasche  demonstrates  that  section  405 
is  to  be  given  a  liberal  application. 

In  Bertoldi  v.  McGrath,  86  App.  D.  C.  1,  178  F.  2d  977, 
this  Court  gave  a  similar  liberal  application  to  a  savings 
clause  of  the  Nationality  Act  of  1940,  though  the  clause 
much  less  comprehensive  than  the  provision  here  involved. 
Bertoldi,  which  is  approvingly  cited  by  the  Supreme 
Court  in  United  States  v.  Menasche,  supra,  at  534,  held 
that  an  inchoate  right  to  acquire  citizenship  by  continued 
residence  was  preserved  by  a  savings  clause  as  a  “thing” 
or  “matter.” 

The  appellee  argues  that  section  241(d)  of  the  Immigra¬ 
tion  and  Nationality  Act  provides  a  specific  exception  to 
the  operation  of  section  405(a).  Under  405(a),  previously 
acquired  statuses  are  preserved  unless  specific  provision 
to  the  contrary  is  made.  Appellee  points  out  that  section 
241(d)  states  that  “Except  as  otherwise  specifically  pro¬ 
vided  in  this  section”  the  provisions  of  241  shall  be  appli¬ 
cable  notwithstanding  that  the  “alien  entered  the  United 
States  prior  to”  the  enactment  of  the  Immigration  and 
Nationality  Act  or  that  the  grounds  of  deportation  “oc¬ 
curred  prior  to”  the  enactment  of  the  Immigration  and 
Nationality  Act  . 

This  argument  confuses  two  different  types  of  provi¬ 
sions:  (1)  a  generalized  provision  of  retroactive  applica¬ 
tion;  and  (2)  a  specific  provision  that  pre-existing  statuses 


or  immuiuties  shall  no  longer  be  preserved.  Section 
241(d)  is  the  first  kind  of  provision,  not  the  second.  Yet 
it  is  only  the  second  kind  of  provision  which  under  40o(a) 
can  remove  a  case  from  its  protection.  When  Congress 
said  that  the  causes  of  deportation  shall  be  retroactive, 
it  was  legislating  only  as  to  time,  and  was  intending  only 
to  overcome  the  usual  presumption  that  legislation  oper¬ 
ates  prospectively.  But  it  was  not  intending  to  remove 
immunities  which  had  been  already  acquired.  Such  a 
removal  goes  beyond  considerations  of  time  and  strips 
acquired  statuses  and  rights. 

Appellee’s  241(d)  argument  was  made  to,  and  decisively 
rejected  bv,  the  Sisth  Circuit  in  VniteA  States  ex  rd 
Carsou  v.  Kerslmer,  supra.  There,  after  conclutog  that 
section  405  preserves  a  status  of  non-deportabihty  ac¬ 
quired  under  a  time  limitation  in  the  1917  Act,  the  court 

stated  (at  147) ; 

“On  the  other  hand,  the  conclusion  we  have  reached 
does  no  violence  to  the  provisions  of  section  -41  (<l) 
of  the  Act,  8  U.  S.  C.  A.  sec.  12ol(d),  making  the  pro¬ 
visions  as  to  deportabihty  contained  in  s^ion  -41 
applicable  even  though  the  alien  P 

States  or  that  the  other  facts  which  make  him  deport¬ 
able  occurred  prior  to  the  Passage  of  the  Act.  it 
must  be  remembered  that  section  403  of  the  19o-  Act 
expressly  repealed  the  predecessor  statute^  among 
?hem  spLifically  the  1917  and  1924  Acts.  The  pur- 
pose  and  effect  of  section  241(d)  is  therefore  to  re¬ 
move  any  doubt  that  the  provisions  of  the  Act  as  to 
deportation  shall  have  retrospective  as  well  as  pros¬ 
pective  application  insofar  as  they  not  ^perseded 
by  the  savings  provisions  of  section  40o.  For  exam¬ 
ple  we  can  assume  without  deciding  that  section 
Ll(a)(l),  8  U.  S.  C.  A.  sec.  1251(a)(1),  would  serve 
to  make  an  alien  deportable  who  entered  the  United 
States  as  a  stowaway  subsequent  to  July  1, 

“The  Immigration  and  Nationality  Act  is  lengthy 
and  complex.  If  the  interplay  of  its  here  relevant 
sections  is  not  entirely  free  from  doubt,  the  result  we 
have  reached  is  we  think  consistent  with  our  duty 
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“to  give  effect,  if  possible,  to  every  clause  and 
of  a  statute”  United  States  v.  Menasche,  64:8  U.b. 
at  pages  538-539,  75  S.  Ct.  at  page  520  Moreover, 
if  there  be  deemed  to  exist  any  reasonable  doubt  as 
to  whether  Congress  intended  to  make  an  alien  ae- 
portable,  that  doubt  should  be  resolved  m  his  favor 
Fong  Jlaw  Tam,  v.  Phelan,  1948,  338  U.S.  6, 10,  68  S.  Ct. 
374,  92  L.  Ed.  433.” 

n.  THE  DEPORTATION  ORDER  CANNOT  VALIDLY  BE  BASED  ON  THE  FINDING 
AS  TO  COMMUNIST  PARTY  MEMBPERSHIP. 

The  second  ground  on  which  appellant  was  ordered 
deported  is  the  finding  that  he  had  been  a  member  of  the 
Communist  Party  in  1934  and  1937  or  1938.  There  are 
four  reasons  why  this  finding  cannot  validly  support  the 

deportation  order. 

A.  The  Claimed  Membership  Is  Not  a  Deportable  <^und 
Because  It  Occurred.  I£  At  AIL  Before  the  Last  Entry 

Section  241(a)(6)(C)  of  the  Immigration  and  Nation¬ 
ality  Act,  8  U.  S.  C.  1251(a)(6)(C),  provides  for  the  de¬ 
portation  of  any  alien  who  “is  or  at  any  time  has  been, 
after  entry,’’  a  member  of  the  Communist  Party  of  the 

United  States. 

\ppellant  made  two  entries  into  the  United  States :  his 
original  entry  in  March  1918,  to  which  have  already 
alluded,  and  his  last  entry  on  January  2(),  1946  The 
claimed  Communist  Party  membership  m  1934  a^nd  1937 
or  1938,  therefore,  occurred,  if  at  all,  before  plaintiffs 
second  entry.  We  submit  that  under  the  statute  the  second 
entry  is  the  governing  entry,  and  that  therefore  plaintiff 
cannot  be  deported  on  a  finding  of  Communist  Party  mem¬ 
bership  which  occurred  before  his  second  entry. 

This  question  of  statutory  construction  is  now  pending 
before  this  Court  in  No.  12,885,  Bonetti  v.  Brownell  Wo 
will  not  brief  the  point  at  length,  but  respectfully  refer 
the  Court  to  the  appellant’s  brief  in  the  Bonetti  case. 

This  much,  however,  should  be  said  here.  In  numerous 
cases  the  Supreme  Court  has  held  that  an  alien’s  status 


under  immigration  laws  relating  to  “entry,”  must  be 
determined  by  references  to  his  last  entry  or  (if  the  alien 
is  seeking  admission)  to  the  last  proposed  entry.  Lapina 
V.  WUlia/ms,  232  U.  S.  78;  Lewis  v,  Frick,  233  U.  S.  291; 
United  States  ex  rel  Volpe  v.  Smith,  289  U.S.  422;  United 
States  ex  rel  Claussen  v.  Daij,  279  U.S.  398;  United  States 
ex  rel  Stapf  v.  Corsi,  287  U.S.  129;  Shaughnessi/  v.  United, 
States  ex  rel  Mezei,  345  U.S.  206. 

The  rationale  for  these  decisions  is  that  each  time  an 
alien  voluntarily  leaves  the  United  States  and  seeks  to 
return,  he  is  being  admitted  by  grace  and  is  subject  to 
the  same  restrictions  as  an  alien  seeking  entry  for  the  first 
time.  His  residence  permission  is  wiped  out,  and  on  re¬ 
entering  he  is  in  the  same  status  as  a  new-comer.  Shaugh- 
nessy  v.  United  States  ex  rel  Mezei,  supra;  United  States 
ex  rel  Volpe  v.  Smith,  supra,  at  426;  Lewis  v.  Frick,  supra, 
at  297. 

It  being  the  theory  of  the  immigration  statutes  that  a 
re-entering  alien  is  a  newcomer,  whose  status  is  determined 
by  reference  to  his  last  entry,  it  cannot  be  consistently 
held  in  this  case  that  appellant’s  status  is  determined  by 
reference  to  his  first  entry. 

The  appellee  relies  on  the  statutory  definition  of  “entry” 
as  “any  coming”  of  an  alien  into  the  United  States.  Sec. 
101(a)  (13)  of  Immigration  and  Nationality  Act,  8  U.  S.  C. 
1101(a)  (13).  But  this  generalization  is  meant  only  to 
define  the  nature  of  an  “entry”— i.c.,  what  facts  consti¬ 
tute  an  entry.  It  does  not  determine  which  of  several 
entries  is  the  governing  entry  for  the  purposes  of  par¬ 
ticular  deportation  clauses. 

The  question  here  is  not  what  is  meant  by  “entry,”  but 
which  “entry”  counts  for  the  purpose  of  determining  the 
alien’s  status.  In  theory  and  under  the  authorities,  it  is 
the  last  entry  which  determines  status.  The  government’s 
position  that  it  can  pick  any  entry  which  will  support  de- 
portability  in  the  particular  case  is  unsound  in  principle. 
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as  was  recognized  in  UnUcd  Staler  v.  NeMy  l^  T-  Supp. 
615,  625,  aff ’d.  sub  nom.  United  States  v.  Sahli,  216  b  .^d  66. 

In  the  Volpe  and  Lewis  v.  Frick  cases,  supra,  the  Court 
interpreted  “after  entry”  to  mean  “after  the  last  entry.” 
The  same  phrase  in  the  statute  here  under  consideration 

must  mean  the  same  thing. 

B.  The  Evidence  Does  Not  Support  the  Finding  That  Appellant 
Had  Been  a  Member  of  the  Communist  Party 

The  finding  that  appellant  had  been  a  member  of  the 
Communist  Party  is  based  (J.  A.  11-13)  on  the  following: 

(1)  Testimony  of  one  Shiro  Takeda  that  in  1934  or  1935 
he  had  seen  the  appellant  at  a  Communist  Party  meeting 
in  San  Francisco. 

(2)  Testimony  of  one  Nick  Bakovich  that  in  1937  or 
1938  he  had  seen  the  appellant  at  about  three  Commumst 
Party  meetings  in  Los  Angeles. 

(3)  Testimony  attributed  by  the  Board  of  Immigration 
Appeals  to  Bakovich  that  in  1937  or  1938  the  appellant 
secured  from  Bakovich  on  several  occasions  “mimeo¬ 
graphed  material  of  the  Communist  Party  for  distribu¬ 
tion”  (J.  A.  12). 

(4)  The  refusal  of  the  appellant  to  testify  under  a  claim 
of  the  Fifth  Amendment  privilege. 

As  to  the  last  of  these  items,  we  later  show  that  the 
refusal  to  testify  cannot  be  relied  upon  to  support  the 
finding,  and  that  the  treatment  of  the  refusal  as  evidence 
violated  the  Constitution. 

As  to  the  third  item,  the  opinion  of  the  Board  clearly 
overstates  the  testimony  on  the  subject.  Bakovich  did 
testify  that  he  gave  appellant  mimeographed  material 
issued  by  the  Communist  Party.  But  Bakovich  never  said 
that  this  material  was  given  for  distribution,  nor  did  he 
indicate  the  quantities  given  (J.  A.  29).  The  material  was 


in  Japanese,  so  that  Bakovich  had  no  idea  of  its  contents 
(J.  A.  30).  Under  these  circumstances,  this  testimony  is 
obviously  not  evidence  of  Communist  Party  membership. 

The  finding,  therefore,  is  left  to  rest  on  the  testimony 
of  Takeda  and  Bakovich  concerning  appellant’s  claimed 
presence  at  several  meetings.  In  what  follows,  we  analyze 
this  testimony.  We  submit  that  it  does  not  prove  that 
appellant  had  been  a  member  of  the  Communist  Party. 
The  burden  of  proof  was  substantial,  for  section  242(b)  (4) 
of  the  Immigration  and  Nationality  Act,  8  U.  S.  C. 
1252(b)(4),  provides: 

“No  decision  of  deportability  shall  be  valid  unless  it 
is  based  upon  reasonable,  substantial  and  probative 
evidence.” 

Evidence  which  merely  creates  “a  suspicion  of  the  ex¬ 
istence  of  the  fact  to  be  established”  does  not  meet  this 
standard.  N.L.R.B.  v.  Columbian  E.  <&  S.  Co.,  306  U.S. 
292,300 ;  see  also  United  States  v.  Holton,  222  F.2d  840. 

1.  The  Takeda  Testimony 

Takeda,  testifying  in  1954,  stated  that  he  saw  appellant, 
whom  he  had  never  seen  before,  at  a  Communist  Party 
meeting  in  San  Francisco  in  1934  or  1935.  The  meeting, 
he  testified,  was  in  a  hall,  and  there  were  about  ten  persons 
present  (J.  A.  21).  He  did  not  recall  having  spoken  to 
appellant  at  this  meeting  (J.  A.  22). 

Takeda  first  answered  affirmatively  a  leading  question 
to  the  effect  that  the  meeting  was  restricted  solely  to  mem¬ 
bers  of  the  Communist  Party  (J.  A.  2).  In  response  to 
another  leading  question,  he  then  testified  that  he  had  been 
told  by  the  Communist  Party  organizer  when  advised  of 
the  meeting  by  phone  that  the  meeting  was  only  for  Party 
members  (J.  A.  21).  But  when  he  was  asked  what  the 
organizer  told  him,  he  answered  as  follows  (J.  A.  22) : 


“Q.  Wliat  did  he  tell  you? 

A.  We  were  going  to  have  a  meeting,  please  come. 

Q.  A  meeting  of  what? 

A.  He  didn’t  say  anything  about  what  kind  of  meet¬ 
ing  but  there  will  be  a  Party  meeting.” 

WTien  asked  the  topic  of  discussion  at  the  meeting,  all 
Takeda  remembered  was  “that  they  were  talking  about  the 
farm  laborers”  (J.  A.  25).  He  could  not  remember  the 
topic  of  discussion  of  either  the  preceding  or  following 
meeting  which  he  had  attended  (J.  A.  25). 

Takeda  also  flatly  testified  that  the  appellant  was  not  a 
member  of  the  Communist  Party  in  San  Francisco,  where 
the  meeting  was  held,  stating  (J.  A.  23) : 

“Mr.  Kochi  did  not  reside  in  San  Francisco;  there¬ 
fore,  he  was  not  a  member,  a  Party  member  in  San 
Francisco  but  he  attended  the  meeting,  therefore,  I 
think  he  was  a  member  of  the  Communist  Party.” 

No  explanation  was  offered  as  to  how  or  why  the  appel¬ 
lant,  though  not  a  Communist  Party  member  in  San  Fran¬ 
cisco,  was  present  at  a  small,  allegedly  closed  Communist 
Party  meeting  in  San  Francisco. 

In  assessing  Takeda ’s  testimony,  there  must  be  taken 
into  account  that  Takeda  had  a  strong  motivation  to  accept 
the  version  suggested  to  him  by  leading  questions  of  the 
Immigration  Service.  Takeda  had  himself  been  ordered 
deported  and  was  awaiting  favorable  action  on  his  appli¬ 
cation  for  suspension  of  deportation  (J.  A.  23-24).  Fur¬ 
thermore,  little  reliance  can  be  placed  on  testimony  as  to 
events  of  twenty  years  before,  including  a  claimed  recol¬ 
lection  of  attendance  at  a  meeting  by  an  individual  who 
had  never  previously  been  seen  by  the  witness.  In  United 
States  V.  Chase,  135  F.Supp.  230,  233,  the  court  commented 
on  the  unreliability  of  testimony  going  back  for  twenty 
years : 


.  certainly  their  [the  witnesses’]  memories  of  these 
long  past  events  are  clouded.  They  could  not  be  said 
after  that  length  of  time  to  be  testifying  to  what  they 
remember,  they  would  bo  recalling  something  as  in 
a  dream,  a  kind  of  phantasmagoria,  rather  than  an 
independent  recollection.  The  human  mind  is  so  con¬ 
structed  that  remembrance  of  even  the  sharpest 
experience  dulls  with  time.” 

See  also  United  States  v.  Bridges,  133  F.Supp.  638,  641. 

Takeda’s  testimony,  therefore,  is  dubious.  But  even  if 
taken  at  face  value,  it  is  not  “reasonable,  substantial  and 
probative  evidence”  that  appellant  had  been  a  member  of 
the  Communist  Party.  Takeda  himself  was  able  to  con¬ 
clude  only  that  he  “thought”  appellant  was  a  member. 
This  “thought”  was  based  on  the  belief  that  the  meeting 
was  restricted  to  Communist  Party  members.  The  belief, 
however,  has  no  valid  support.  Takeda  derived  it  from 
what  a  Communist  Party  organizer  had  told  him  over 
the  phone  twenty  years  before.  Obviously  Takeda  could 
not  recall  this  conversation  with  even  approximate  accur¬ 
acy.  The  testimony  given  in  his  own  words,  as  distin¬ 
guished  from  responses  to  leading  questions,  indicates 
that  the  organizer  did  not  tell  him  that  the  meeting  was 
restricted.  Furthermore,  testimony  of  what  the  organizer 
said  is  sheer  hearsay.  Takeda  did  not  know  ^vhat  the 
organizer  told  other  persons  (J.  A.  24). 

It  must  also  be  remembered  that  attendance  at  a  Com¬ 
munist  Party  meeting,  even  one  claimed  to  be  closed,  is 
not  proof  of  membership  in  the  Party.  Bakovich  himself 
testified  that  members  sometimes  brought  non-members 
to  meetings  (J.  A.  34).  As  was  stated  in  Bridges  v.  United 
States,  199  F.  2d  811,  836: 

“It  is  true  that  a  number  of  the  witnesses  described 
some  of  these  meetings  which  Bridges  attended,  and 
at  some  of  which  he  presided,  as  ‘closed’  Communist 
meetings.  The  logical  fallacy  in  concluding  from  this 
that  Bridges  must  therefore  have  been  a  Party  member 


is  that  it  assumes  the  truth  of  that  which  is  sought  to 
be  proven.  If,  in  fact,  Bridges  was  not  a  Party  mem¬ 
ber,  his  presence  at  such  a  meeting  would  mean  no 
more  than  that  he  attended  a  meeting  at  which  every 
other  person  present  was  a  Party  member.” 

2.  The  Bakovich  Testimony 

Bakovich,  aged  71  when  he  testified  (J.  A.  25),  is  a  human 
derelict.  He  has  a  history  as  a  vagrant  laborer  (Tr.  173- 
185)*  spotted  by  arrests  for  drunkenness  and  disturbing 
the  peace  ( J.  A.  36-39) .  He  also  had  been  ordered  deported 
and  was  awaiting  final  action  on  an  application  for  sus¬ 
pension  of  deportation  (J.  A.  31).  He  had  volunteered 
to  tell  the  Immigration  Service  what  he  knew  about  the 
Communist  Party  after  his  appeal  from  his  deportation 
order  was  denied  (J.  A.  31).  Thereupon,  his  deportation 
case  was  reopened  to  permit  suspension  of  deportation 
(J.  A.  32). 

Bakovich ’s  testimony  was  frequently  incoherent  and  un¬ 
intelligible;  his  memory  was  obviously  defective;  and  he 
frequently  contradicted  himself.  (See,  e.g.,  J.  A.  28,  29, 
33-35,  36,  37-38).  In  February  1939,  he  was  hurt  in  an 
accident  and  suffered  major  cerebral  injuries.  He  refused 
recommended  surgery  and  left  the  hospital  after  a  stay  of 
less  than  a  week  (J.  A.  39-41).  Since  1948,  when  he  was 
injured  in  another  accident,  he  has  been  unemployed  (J.  A. 
32-33).  It  is  impossible  to  read  his  testimony  without 
concluding  that  he  is  an  altogether  unreliable  witness, 
especially  as  to  events  of  close  to  20  years  before,  and 
that  in  all  likelihood  he  has  been  mentally  incapacitated 
since  his  accident  in  1939. 

Showing  a  phenomenal  memory  on  direct  examination, 
Bakovich  first  testified  that  in  1937  or  1938  a  meeting  of 
a  new  group  of  Japanese  members  of  the  Communist 


4  ‘  ‘  Tr. ' '  references  arc  to  the  transcript  of  the  testimony  in  the  deporta¬ 
tion  henring,  which  is  part  of  the  record  on  appeal. 


Party  was  held  in  his  room.  He  said  appellant  was  present 
at  the  meeting  of  six  to  nine  persons  (J.  A.  26-27).  But  he 
did  not  know  appellant’s  name  even  at  the  hearing  (J.  A. 
26,  38),  and  he  was  unable  to  describe  appellant  in  any 
way  even  after  seeing  him  at  the  deportation  hearing 
(J.  A.  38).  He  said  that  the  Japanese  group  met  in  his 
room  about  four  or  five  times,  and  that  appellant  was 
present  “more  than  two  or  three  times”  (J.  A.  27-28). 

On  cross-examination,  Bakovich  thought  there  were  eight 
or  nine  persons  at  the  first  meeting  (J.  A.  33).  He  testi¬ 
fied  that  he  put  up  about  six  folding  chairs  for  those  attend¬ 
ing  (J.  A.  33),  but  when  it  may  have  been  four  or  “quite  a 
few”  or  “about  a  dozen”  (J.  A.  34).  Bakovich  himself  is 
a  Yugoslav  (J.  A.  11).  He  said  on  direct  that  he  attended 
at  least  three  closed  meetings  of  the  Japanese  group  in 
his  room  (J.  A.  27-28).  On  cross,  he  said  he  only  sat  in 
twice  (J.  A.  34).  He  admitted  that  members  could  bring 
non-members  even  to  “closed”  meetings  (J.  A.  34).  His 
only  basis  for  concluding  that  appellant  was  in  fact  a 
member  was  his  claim  that  appellant  answered  a  roll  call 
at  the  meeting  plus  his  opinion  that  roll  was  called  only 
for  members  (J.  A.  35).  But  he  admitted  he  did  not  re¬ 
member  the  names  called,  even  though  he  testified  appel¬ 
lant’s  name  was  called  (J.  A.  35).  He  did  not  recall  what 
language  appellant  used  in  answering  the  roll  call  (J.  A. 
37).  His  testimony  as  to  the  nature  of  the  document  from 
which  the  roll  was  called  was  utterly  confusing  and  con¬ 
tradictory  (Tr.  226-231;  sec  J.  A.  37-38). 

Surely  no  person  should  be  exiled  on  Bakovich ’s  testi¬ 
mony.  It  does  not  establish  that  appellant  actually  at¬ 
tended  the  meetings  referred  to  Bakovich.  Still  less  does 
it  establish  by  probative  evidence  that  these  meetings  were 
limited  to  actual  members  of  the  Communist  Party.  And 
we  again  call  attention  to  the  passage  quoted  above  from 
the  Bridges  case,  that  attendance  at  alleged  closed  Commu¬ 
nist  Party  meetings  does  not  demonstrate  Communist 
Party  membership. 


C.  There  Was  No  Proof  That  the  Claimed  Membership  Was 
More  Than  Nominal.  Hence  It  Can  Not  Be  a  Ground  for 
Deportation 

Even  if  it  be  assumed  that  the  evidence  establishes  that 
appellant  had  been  a  member  of  the  Communist  Party,  it 
certainly  does  not  demonstrate  that  he  was  a  member 
within  the  meaning  of  the  deportation  statute. 

Under  the  statute,  and  subject  to  a  heavy  burden  of  proof, 
the  Service  had  to  prove  that  appellant  was  more  than  a 
nominal  member  of  the  Communist  Party.  In  Galvan  v. 
Press,  347  U.  S.  522,  the  Court  made  it  clear  that  not  all 
persons  who  were  technically  members  of  the  Party  were 
“members”  for  the  purpose  of  the  deportation  statute. 
The  Court  stated  (at  527,  and  see  at  529)  that  membership 
“may  be  so  nominal  as  to  keep  an  alien  out  of  the  deport¬ 
able  class.”  It  held  that  the  statute  did  not  apply  to 
“aliens  who,  accidentally,  artificially  or  unconsciously  in 
appearance  only,  are  found  to  be  members  of  or  afl&liated 
with  an  organization  of  whose  platform  and  purposes  they 
have  no  real  knowledge.”  It  summed  up  by  stating  (at 
528) :  “It  is  enough  [for  deportability]  that  the  alien  joined 
the  Party,  aware  that  he  was  joining  an  organization 
known  as  the  Communist  Party  which  operates  as  a  dis¬ 
tinct  and  active  political  organization,  and  that  he  did  so 
of  his  own  free  will.” 

Taking  the  government’s  evidence  at  face  value,  the  ut¬ 
most  the  record  shows  is  that  appellant  had  attended  four 
meetings  of  the  Communist  Party  and  had  received  some 
literature  of  unknown  content  put  out  by  the  Communist 
Party.  Even  if  this  should  prove  that  appellant  had  been 
a  member  of  the  Communist  Party,  it  certainly  does  not 
prove  that  his  membership  was  more  than  nominal,  or 
that,  in  the  words  of  Galvan  v.  Press,  he  had  real  knowl¬ 
edge  of  the  Party’s  platform  and  purposes  or  knew  that 
it  operated  as  a  distinct  and  active  political  organization. 
In  order  for  the  government  to  prove  that  a  person  is  more 


than  a  nominal  member,  clearly  it  must  prove  not  only 
that  the  alien  attended  a  few  meetings,  but  also  that  he 
engaged  in  activities  as  a  member  sufficient  to  take  the 
membership  out  of  the  nominal  class.  No  such  proof  was 
adduced  here,  and  therefore  the  deportation  order  must 
fall.* 

D.  The  Finding  of  Membership  Is  Invalid  Because  It  Rests  in 
Part  on  an  Impermissible  and  Unconstitutional  Basis 

Apparently  realizing  the  infirmities  of  the  testimony, 
the  Board  of  Immigration  Appeals  inferred  that  appellant 
had  been  a  member  of  the  Communist  Party  frona  his  re¬ 
fusal  to  testify  on  the  subject  under  a  claim  of  his  privi¬ 
lege  under  the  Fifth  Amendment.  The  Board  stated  in 
its  decision  ( J.  A.  13) : 

“In  the  face  of  this  damaging  testimony  the  respond¬ 
ent  has  declined  to  testify  and  has  claimed  the  privi¬ 
lege  against  self -incrimination  under  the  Fifth  Amend¬ 
ment  to  the  Constitution.  The  silence  of  the  respond¬ 
ent  and  the  fact  that  he  has  chosen  to  remain  mute  in 
the  face  of  the  serious  and  damaging  testimony  against 
him  constitutes  evidence  of  a  persuasive^  nature  that 
the  matters  testified  to  are  true  and  permits  the  draw-- 
ing  of  an  inference  unfavorable  to  the  respondent. 

This  is  plain  error.  As  the  Supreme  Court  has  just  held 
in  Slochower  v.  Bd.  of  Education,  350  U.  S.  551,  it  is  not 
permissible  to  treat  a  claim  of  the  Fifth  Amendment  as 
evidence  against  the  claimant  even  for  purposes  other  than 
criminal  prosecution.  Indeed,  if  a  governmental  agancy 
does  so,  it  is  a  violation  of  due  process. 

The  Board  justified  its  inference  by  citing  (J.  A.  13) 
BUokumsky  v.  Tod,  263  U.S.  149,  and  Mahler  v.  Ehy,  264 

5  The  Supreme  Court  has  granted  certiorari  in  a  case  which  raises  the 
question  of  the  meaning  of  “nominal”  membership  within  the  Galvan 
reservation  as  well  as  the  question  whether  Galvan  should  be  overruled  and 
deportation  for  past  Communist  Party  membership  be  held  unconstitutional. 
Rov:oldt  V.  Perfetto,  No.  767,  Oct.  Term,  1955,  cert,  granted  March  26.  1956. 


U.  S.  32.  These  cases  have  no  bearing  because  there  the 
aliens  did  not  claim  their  privilege  and  maintained  silence 
on  a  non-incriminating  matter,  BUokumsky  itself  recog¬ 
nized  that  an  adverse  inference  from  silence  could  not  be 
drawn  where  the  alien  was  mute  on  a  possibly  incriminat¬ 
ing  subject  (see  at  154),  and  Vajtauer  v.  Co'imnissioticff 
273  U.  S.  103,  112-113,  recognized  that  an  adverse  infer¬ 
ence  could  not  be  drawn  in  a  deportation  case  from  a 
refusal  to  answer  on  a  valid  claim  of  the  Fifth  Amendment 
privilege.  These  foreshadowings  have  been  fully  confirmed 
by  Slochower.  Furthermore,  the  rule  permitting  an  in¬ 
ference  from  silence  was  adopted  before  the  stringent  statu¬ 
tory  standard  of  proof  which  now  applies.  The  old  rule 
would  therefore  appear  inapplicable.  United  States  v. 
Holton,  222  F.  2d  840,  applying  the  new  standard  for  re¬ 
view,  did  not  consider  that  an  alien’s  failure  to  testify 
supplied  any  gap  in  proof  held  insufficient  to  support 
deportation. 

Since  the  finding  of  membership  rested  in  part  at  least 
on  an  impermissible  basis,  at  a  minimum  the  deportation 
order  must  be  set  aside  and  the  case  returned  for  admin¬ 
istrative  redetermination  by  application  of  correct  legal 
standards.  For  an  administrative  order  must,  on  judicial 
review,  be  supported  by  the  premises  on  which  it  was 
made.  If  these  premises  are  unsound,  the  order  must  be 
set  aside  even  though  the  agency  could  have  reached  the 
same  result  on  other  grounds,  8.E.C.  v,  CTienety  CoTp,, 
318  U.  S.  80;  N.L.R.B.  v.  Virginia  Electric  S  Power  Co., 
314  U.  S.  469 ;  Democrat  Printing  Co.  v.  F.C.C.,  91  App. 
D.  C.  72,  202  F.  2d  298.  The  same  principle  requires  re¬ 
mand  for  the  Board’s  failure  to  consider  whether  the 
alleged  membership  was  more  than  nominal  and  hence 
deportable. 


m.  DENIAL  OF  A  PRELIMINAHY  INJUNCTION  WAS  EBBOR.  APPELLANT  IS 
NOT  BABBED  FROM  BELIEF  BY  LACHES. 

Without  considering  the  merits  of  appellant’s  objections 
to  the  validity  of  the  deportation  order,  the  District  Court 
denied  a  preliminary  injunction  on  the  grounds  that  appel¬ 
lant  had  not  been  diligent  in  instituting  his  suit  (J.  A.  8). 
In  view  of  the  imminence  of  deportation,  this  was  tanta¬ 
mount  to  a  ruling  that  appellant  was  not  entitled  to  judicial 
review.® 

Shaughnessy  v.  Pedreiro,  349  U.  S.  48,  52,  holds  that 
there  is  a  “right  to  full  judicial  review”  of  a  deportation 
order.  Rubinstein  v.  Brownell,  92  App.  D.  C.  328,  334, 
206  F.  2d  449,  456,  holds  that  this  right  must  be  preserved 
by  the  issuance  of  a  preliminary  injunction  “entirely  inde¬ 
pendent  of  the  question  who  is  likely  finally  to  prevail  in 
regard  to  the  validity  of  the  deportation  order.”  These 
rights  were  denied  appellant  by  the  denial  of  a  prelimi¬ 
nary  injunction,  and  this  in  a  case  in  which  there  clearly 
exist  substantial  questions  as  to  the  validity  of  the 
deportation  order. 

The  view  of  the  trial  court  that  appellant  forfeited  his 
right  of  judicial  review  by  a  lack  of  diligence  is  unsound 
in  two  respects:  (1)  the  doctrine  of  laches  is  not  appli¬ 
cable  to  suits  reviewing  deportation  orders,  and  (2)  there 
was  no  lack  of  diligence  or  other  laches  in  this  case. 

A.  The  Doctrine  of  Laches  Is  Not  Applicable  in  Cases 
Reviewing  Deportation  Orders 

As  in  Rubinstein  v.  Brownell,  supra,  the  appellant  is 
threatened  with  imminent  detention  under  a  deportation 
order  whose  validity  he  challenges.  In  Rubinstein,  this 
Court  ruled  that  the  legality  of  the  threatened  detention 
“must  be  decided  in  accordance  with  the  principles  appli- 


6  The  District  Court  also  denied  appellant 's  motion  for  a  stay  pending  appeal, 
such  a  stay  later  being  obtained  from  this  Court. 


cable  in  habeas  corpus  proceedings.”  92  App.  D.  C.  at  334 
and  330,  206  F.  2d  at  456  and  452.  Laches  is,  of  course, 
not  a  defense  in  a  habeas  corpus  proceeding.  Hence  it  is 
not  a  defense  in  this  case.^ 

Deportation  is  a  deprivation  of  personal  liberty  more 
severe  than  most  prison  sentences.  And  aside  from  the 
harsh  consequences  of  banishment,  it  entails  actual  im¬ 
prisonment.  If  appellee  is  deported,  he  will  first  be  taken 
into  custody  and  held  imprisoned  until  travel  accommoda¬ 
tions  are  ready.  While  travelling,  he  will  be  confined  to 
the  ship  or  plane.  When  he  reaches  his  destination,  Japan, 
he  will  be  cruelly  confined  to  the  extent  that  he  will  be 
forever  unable  to  return  to  the  land  that  has  been  his  home 
for  thirty-eight  years.  It  is  inconceivable  that  such  an 
interference  with  an  individual’s  liberty  by  an  invalid  de¬ 
portation  order  can  be  permitted  merely  because  of  delay 
in  seeking  review  of  the  order. 

Furthermore,  the  Attorney  General  requires  no  pro¬ 
tection  by  an  application  of  principles  of  laches  in  de¬ 
portation  review  cases.  He  makes  no  change  in  position 
and  suffers  no  prejudice  by  delay  in  review.  And  he 
can  always  use  self-help  simply  by  executing  the  deporta¬ 
tion  order  promptly.  If  the  Attorney  General  is  content 
to  let  the  deportation  order  lie  fallow  for  some  length  of 
time,  why  must  the  alien,  who  unlike  the  Attorney  General 

'  Of  course,  application  of  the  principles  of  habeas  corpus  docs  not  insulate 
the  deportation  order  against  a  challenge  for  insafSdency  of  the  evidence. 
Jurisdiction  of  actions  seeking  review  of  deportation  orders  exists  under 
section  10  of  the  Administrative  Procedure  Act,  5  ir.S.C.  1009.  Sha/ughnessy 
V.  Pedreiro,  349  U.S.  4S.  Section  10  expressly  requires  setting  aside  admin¬ 
istrative  orders  which  are  “unsupported  by  substantial  evidence.”  Further¬ 
more,  section  242(b)(4)  of  the  Immigration  and  Nationality  Act,  8  U.S.C. 
1252(b)(4)  provides  that  “no  decision  of  deportability  shall  be  valid  unless 
it  is  based  upon  reasonable,  substantial  and  probative  evidence.”  Penally, 
it  has  long  been  recognized  that  the  courts  will  intervene  even  in  habeas 
corpus  where  a  finding  of  an  essential  fact  in  a  deportation  proceeding  is 
unsupported  by  the  evidence.  BQokumsky  v.  Tod,  263  U.  S.  149,  153. 
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is  often  handicapped  by  lack  of  funds  and  language 
barriers,  be  placed  under  time  compulsions? 

Finally,  in  view  of  the  well-known  fact  that  deporta¬ 
tion  orders  frequently  remain  unexecuted  for  years,  it  is 
not  unreasonable  for  an  alien  to  delay  institution  of  judi¬ 
cial  review  until  such  time  as  deportation  becomes  a  real 
and  practical  threat.  Indeed,  suit  for  review  might  be 
considered  premature  if  there  appears  no  indication  that 
the  order  is  being  implemented. 

B.  In  Any  Event,  There  Was  No  Laches  in  This  Case 

Assuming  for  purposes  of  argument  that  laches  might 
bar  judicial  review,  nevertheless  none  such  appears  in 
this  case.  The  theory  of  the  trial  court  appears  to  have 
been  that  the  appellant  should  not  have  waited  for  dis^- 
sition  by  the  Board  of  Immigration  Appeals  of  his  motion 
to  reconsider  because  that  motion  attacked  only  one  of 
the  two  grounds  for  deportation  (J.  A.  7-8).  But  this 
overlooks  two  facts. 

(1)  It  was  not  unreasonable  for  appellant  to  withhold 
institution  of  judicial  review  until  the  legal  issues  to  be 
reviewed  were  properly  limited  and  clarified.  This  was 
precisely  the  purpose  stated  by  appellant’s  counsel  in  her 
memorandum  on  the  motion  to  reconsider  (J.  A.  15-16). 
And,  in  view  of  the  intervening  decision  by  the  Sixth 
Circuit  in  U.S.  ex  rel  Carson  v.  Kershner,  supra,  appel¬ 
lant’s  counsel  had  ample  reason  to  believe  that  the  Board 
of  Immigration  Appeals  would  narrow  the  issues  by  elimi¬ 
nating  the  ground  of  entry  without  inspection. 

(2)  Even  more  conclusive  is  the  circumstance  that  on 
appellant’s  motion  the  Immigration  and  Naturalization 
Service  stayed  deportation  pending  decision  by  the  Board 
of  Immigration  Appeals  of  the  motion  to  reconsider  (J.  A. 
17).  Surely  it  would  have  been  absurd  for  appellant  to 
institute  judicial  review  of  an  order  which  had  been  stayed 
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by  the  Service  itself  pending  consideration  of  an  applica¬ 
tion  designed  to  simplify  the  issues  on  judicial  review. 
The  fact  is  that  the  Immigration  and  Naturalization  Serv¬ 
ice  itself  treated  the  order  as  not  final  and  not  ripe  for 
judicial  review  until  disposition  of  the  motion  to  reconsider. 


Finally,  it  would  be  grotesque  to  find  laches  in  this  case, 
considering  that  the  deportation  order  is  based  on  events 
which  allegedly  occurred  more  than  38  years  ago  (the 
March  1918  entry  without  inspection)  and  22  and  18  years 
ago  (the  alleged  Communist  Party  membership).  It  ill 
becomes  appellee,  who  has  so  long  delayed  challenging 
appellant’s  right  to  stay  in  the  country,  to  claim  that 
appellant  has  by  a  few  months’  delay  (in  which  appellee’s 
subordinates  concurred)  lost  his  right  to  challenge  the 
validity  of  the  deportation  order. 

CONCLUSION 

The  deportation  order  is  invalid.  Although  appellant 
did  not  file  a  motion  for  summary  judgment,  since  the 
facts  are  not  in  dispute  it  would  be  appropriate  not  only 
to  reverse  the  judgments  below  but  also  to  direct  entry 
of  summary  judgment  in  appellant’s  favor.  6  Moore’s 
Federal  Practice  (2d  ed.)  par.  56.12.  If  the  Court  prefers 
not  to  adopt  this  course,  the  judgments  below  should  be 
reversed  with  a  direction  for  the  entry  of  a  preliminary 
injimction. 

Respectfully  submitted, 

Joseph  Forer, 

David  Eein, 

Forer  &  Rein, 

711  14th  St.,  N.  W., 
Washington,  D.  C., 
Attorneys  for  Appellant. 
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QUESTIONS  PRESENTED 

Tn  the  opinion  of  the  Government,  the  followin'?  questions 
are  presented: 

1.  Is  an  alien  deportable  by  reason  of  entry  into  the 
United  States  without  inspection  under  the  Immigration 
and  Nationality  Act  of  1952,  if  said  alien  has  resided  within 
the  United  States  for  three  or  more  years  prior  to  the 
effective  date  of  the  aforesaid  Act? 

2.  Does  the  statutory  provision  for  deportation  of  an 
alien  who  is,  or  at  any  time  has  been,  after  entry,  a  mem¬ 
ber  of  the  Communist  Party  of  the  United  States  apply 
only  to  the  most  recent  entry? 

3.  Is  the  evidence  relating  to  appellant’s  membership  in 
the  Communist  Party  of  the  United  States  sufficient  to 
support  an  order  of  deportation? 

3(a).  Does  refusal  to  testify  by  an  alien  in  a  deportation 
proceeding,  under  claim  to  the  privilege  against  self¬ 
incrimination  under  the  Fifth  Amendment  to  the  Constitu¬ 
tion  of  the  United  States,  bar  the  drawing  of  an  inference 
unfavorable  to  him  by  reason  of  such  refusal? 

3(b).  If  the  answer  to  question  3(a)  is  in  the  affirmative, 
does  the  evidence,  without  the  weight  of  the  aforesaid  in¬ 
ference,  satisfy  the  burden  of  proof  carried  by  the  Govern¬ 
ment  ? 

4-.  Is  the  discretionary  denial  of  appellant’s  request  for 
a  preliminary  injunction  so  plainly  erroneous  as  to  re¬ 
quire  reversal  and  direction  to  extend  such  relief? 
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District  of  Columbia 


BRIEF  FOR  APPELLEE 


COUNTERSTATEMENT  OF  THE  CASE 

The  appellant  is  an  alien,  a  native  and  citizen  of  Japan, 
who  entered  the  United  States  at  Calexico,  California,  on 
March  11,  1918,  without  compliance  with  inspection  re¬ 
quirements  (J.A.  10).  On  or  about  October  26,  1945,  he 
returned  to  Japan  as  a  United  States  civilian  government 
employee,  re-entering  the  United  States  at  Portland, 
Oregon,  on  January  20,  1946,  under  a  waiver  by  the  De¬ 
partment  of  State  of  the  passport  and  applicable  visa 
requirements,  to  resume  the  status  he  had  occupied  prior 
to  this  departure  from  the  United  States  (J.A.  10,  11). 
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On  September  22,  1953,  he  was  served  with  a  warrant  of 
deportation  (J.A.  6).  After  a  full  hearing,  at  which  appel¬ 
lant  was  present  and  was  represented  by  counsel,  and  at 
which  he  had  the  opportunity  to  cross-examine  and  to 
present  evidence  in  his  own  behalf,  appellant  was  found 
deportable  on  two  grounds:  (1)  that  he  entered  the  United 
States  without  inspection,  and  (2)  that  he  had  been,  after 
his  entry  into  the  United  States  on  March  11, 1918,  a  mem¬ 
ber  of  the  Communist  Party  of  the  United  States  (J.A. 
7).  During  the  aforesaid  hearing  appellant  refused  to 
testify,  claiming  the  privilege  against  self-incrimination 
under  the  Fifth  Amendment  to  the  Constitution  of  the 
United  States  (J.A.  10, 14,  41,  42).  On  December  28, 1954, 
the  Special  Inquiry  Officer  ordered  that  the  appellant  be 
deported  (J.A.  7).  The  Board  of  Immigration  Appeals 
dismissed  appellant’s  appeal  on  May  12,  1055,  (J.A.  7,  10, 
18),  and  under  date  of  January  18,  1956,  appellant  moved 
the  Board  to  reconsider  its  refusal  to  dismiss  owe  of  the 
two  charges  supporting  the  order  of  deportation;  to-wit, 
entry  without  inspection,  the  appellant  not  challenging  the 
finding  that  he  had  been  a  member  of  the  Communist  Party 
of  the'united  States  after  entry  (J.A.  7, 15, 18).  On  March 
9, 1956,  the  Board  denied  appellant’s  motion  to  reconsider 
(J.A.  7, 15, 18).  Appellant  was  advised  on  March  16, 1956, 
that  he  should  report  for  deportation,  the  appellant  not 
having  been  under  detention  at  any  time  (J.A.  7,  17),  on 
the  afternoon  of  March  27,  1956  (J.A.  7). 

The  complaint  was  filed  in  the  United  States  District 
Court  for  the  District  of  Columbia  on  March  21,  1956  (J.A. 
2,  7),  with  a  motion  for  a  preliminary  injunction  being 
filed  on  March  23,  1956  (J.A.  4).  On  April  4,  1956,  appel¬ 
lant  filed  an  affidavit  in  support  of  his  motion  (J.A.  5),  and 
on  April  6, 1956,  the  Government  moved  for  summary  judg¬ 
ment  (J.A.  9).  The  trial  court,  having  made  findings  of 
fact  and  conclusions  of  law  ( J.A.  6,  7,),  denied  appellant’s 
motion  for  preliminary  relief  on  April  9,  1956  (J.A.  8), 
and  on  May  18,  1956,  the  trial  court  granted  the  Govern¬ 
ment’s  motion  for  summary  judgment  (J.A.  9).  ^  The 
appellant  now  appeals  from  the  order  denying  preliminary 


relief  and  from  the  order  granting  summary  judgment, 
the  Court  having  ordered  the  two  appeals  to  be  consoli¬ 
dated  on  June  1,  1956  (Appellant’s  Brief  1). 

SUMMARY  OF  ARGUMENT 

The  record  indicates  that  appellant  was  found  deport¬ 
able  on  two  independent  grounds :  (a)  that  he  entered  the 
United  States  without  inspection,  and  (b)  he  has  been, 
after  his  entry  in  March,  1918,  a  member  of  the  Commu¬ 
nist  Party  of  the  United  States.  Under  the  provisions  of 
the  Immigration  and  Nationality  Act  of  1952,  no  immunity 
from  deportation  attaches  to  appellant  by  reason  of  an 
alleged  “nondeportable  status”  attained  under  the  pro¬ 
visions  of  the  Immigration  Act  of  1917,  and  the  fact  that 
appellant  departed  from  the  United  States  voluntarily, 
subsequently  returning,  after  his  membership  in  the  Com¬ 
munist  Party  of  the  United  States  is  immaterial.  The  find¬ 
ings  of  the  Special  Inquiry  Officer,  which  ultimately  re¬ 
sulted  in  an  order  of  deportation,  are  based  upon  reason¬ 
able,  substantial  and  probative  evidence,  clearly  indicating 
that  appellant  was  considerably  more  than  a  mere  nominal 
member  of  the  Party,  and  the  fact  that  an  inference  un¬ 
favorable  to  appellant  was  drawn  due  to  his  failure  to 
speak  at  the  hearing,  though  claim  to  the  privilege  against 
self-incrimination  was  made,  if  error  at  all,  does  not  taint 
the  entire  proceedings. 

Although  denial  of  preliminary  relief  becomes  moot 
when  the  issues  are  decided  upon  the  merits,  in  the  event 
the  Court  finds  neither  of  the  grounds  for  deportation 
is  valid,  and,  accordingly,  reverses,  the  Government  sub¬ 
mits  that  denial  of  appellant’s  motion  for  a  preliminary  in¬ 
junction  was  within  the  discretionary  authority  of  the 
trial  court  and  that  no  abuse  of  discretion  is  so  clearly 
evident  as  to  necessitate  granting  interlocutory  relief. 


ARGUMENT 

L 

An  Alien  Is  Deportable  Under  Ibe  Providions  of  the  Imnugra- 
tion  and  Nationality  Act  of  1952  for  Entry  Without  In¬ 
spection.  Though  Such  Entry  Would  Not  Support  Depor¬ 
tation  Under  the  Imnxigration  Act  of  1917  After  the 
Expiration  of  the  Three-year  Limitation  Period  Set  Forth 
in  Section  19(a)  Therein 

The  appellant  argues  that  before  1952  he  had  acquired 
a  status  of  nondeportability  which  was  preserved  under 
the  savings  clause  of  the  Immigration  and  Nationality  Act 
of  1952,  even  though  he  is  a  member  of  two  of  the  classes 
of  excludable  aliens  described  in  :Section  241  of  that  Act, 
and  even  though  Section  241(d)  expressly  provides: 

Except  as  otherwise  specificalljr  provided  in  this  se^ 
tion,  the  provisions  of  this  section  shall  be  applicable 
to  all  aliens  belonging  to  any  of  the  classes  enumer¬ 
ated  in  subsection  (a),  notwithstanding  (1)  that  any 
such  alien  entered  the  United  States  prior  to  the  date 
of  enactment  of  this  Act,  or  (2)  that  the  facts,  by 
reason  of  which  any  such  alien  belongs  to  any  ot  the 
classes  enumerated  in  subsection  (a),  occurred  prior 
to  June  27,  1952.  (Emphasis  added). 

His  argument  is  founded  upon  the  theory  that  Section 
405(a)  requires  siiecific  provision  for  exemption  and  that 
no  such  specificity  is  present  in  Section  241(d),  contend¬ 
ing  that  241(d)  is  “a  generalized  provision  of  retroactive 
application”  rather  than  “a  specific  provision  that  pre¬ 
existing  statuses  or  immunities  shall  no  longer  be  pre- 
ser\'ed.”  (Appellant’s  Brief,  p.  11).  To  sustain  his  posi¬ 
tion,  appellant  relies  primarily  upon  United  States  ex  rel 
Carson  v.  Kershner,  228  F.2d  142  (6th  Cir.  1955),  a  case 
now  under  petition  for  certiorari  under  the  name  of 
Lehmami  v.  United  States  ex  rel  Carson,  No.  908,  Octo¬ 
ber  Term,  1955.  The  court  in  Carson  held  that  a  prior 
condition  of  non-deportability  was  a  “status”  which  was 
saved  by  the  savings  clause,  even  though  the  literal  lan¬ 
guage  of  the  governing  subsections  of  Section  241,  stand- 
fng  alone,  admittedly  applied.  The  Government  contends. 


however,  that  the  grounds  of  deportahility  set  forth  in  Sec¬ 
tion  241  have  retroactive  effect  and  apply  to  a  condition 
existing  before  the  1952  Act  which  was  not,  before  enact¬ 
ment  of  that  statute,  a  basis  of  deportation, 

Marcello  v.  Bonds,  349  U.S.  302,  75  S.Ct.  757,  99  L.Ed. 
1107  (1955),  and  Gagliano  v.  Bonds,  222  F.2d  958  (5th  Cir. 
1955),  cert,  denied,  350  U.S.  902,  76  S.  Ct.  180,  100  L.Ed. 
102  (1956),  both  involved  aliens  who  had  been  convicted 
before  1952  of  narcotic  violations  which  were  not  at  the 
time  grounds  for  deportation.  Section  241(a)  (11)  of  the 
1952  Act  made  a  conviction  at  any  time  of  a  crime  relating 
to  the  illicit  traffic  in  narcotic  drugs  a  ground  of  deporta¬ 
tion.  Marcello,  in  a  supplemental  petition  for  certiorari 
which  was  denied,  and  Gagliana  before  the  Court  of  Ap¬ 
peals  and  in  his  petition  for  a  writ  of  certiorari,  each 
argued  that  since  his  conviction  was  not  a  ground  for  de¬ 
portation  at  the  time  it  was  entered,  he  had  obtained  a 
status  of  nondeportability  which  was  preserved  under  the 
savings  clause  of  the  1952  Act.  While  the  Supreme  Court 
did  not  expressly  pass  upon  the  savings  clause  issue  in 
the  Marcello  decision,  it  did  uphold  the  constitutionality  of 
the  retroactive  application  of  the  new  grounds  for  deporta¬ 
tion  spelled  out  in  Section  241(a)  (11).  And  in  Gagliano 
the  Fifth  Circuit  ruled  that  any  reliance  upon  the  savings 
clause  to  preserve  a  status  of  nondeportability  was  fore¬ 
closed  by  Marcello.  Thus,  Marcello  implicitly,  and  Gag- 
lia/no  explicitly,  held  that  the  saving  clause  does  not  apply 
to  grounds  of  deportation  specified  in  Section  241  which 
are  not  by  their  own  terms  made  applicable  only  pro¬ 
spectively. 

Similarly,  Pino  v.  NichoUs,  215  F.2d  237  (1st  Cir.  1954), 
involved  an  alien  who  before  1952  could  not  have  been 
deported,  two  of  the  three  offenses  for  which  he  had  been 
convicted  resulting  in  full  pardons.  After  the  1952  Act 
made  conviction  for  two  crimes  ground  for  deportation, 
regardless  of  whether  a  prison  sentence  had  been  served, 
the  Court  of  Appeals  for  the  First  Circuit  held  the  alien 
to  be  deportable,  pointing  out  that  subsection  (d)  of  Sec¬ 
tion  241  laid  to  rest  any  doubt  as  to  the  retroactive  effect 


6 


of  the  section.  The  subsequent  decision  of  the  Supreme 
Court,  holding  that  the  alien  had  never  been  actually  con¬ 
victed  of  the  crime  involved,  Pino  v.  London,  349  U.S. 
901,  75  S.Ct,  576,  99  L.Ed.  1239  (1955),  did  not  affect  the 
rationale  of  the  First  Circuit  on  the  issue  of  retroactivity. 

In  Wong  Kay  Siiey  v.  Brownell,  97  U.S.  App.  D.C.— 227 
F.2d  41  (1955),  cert,  denied,  350  U.S.  969,  76  S.Ct.  439, 
100  L.Ed.  311  (1956),  this  Court  also  expressly  recognized 
that  Section  241(d)  constituted  a  specific  exception  to  the 
savings  clause  in  contrast  to  the  provision  involved  in  that 
case.  Section  360(a). 

Congress  has  explicitly  expressed  its  intention  that  the 
grounds  of  deportation  spelled  out  in  Section  241  shall 
have  retrospective  application.  The  savings  clause.  Sec¬ 
tion  405(a),  states  that  no  “status”  acquired  under  prior 
law  is  to  be  affected  by  the  new  Act  “unless  otherwise 
specifically  provided  therein.”  Section  241(d)  does  spe¬ 
cifically  provide  otherwise.  It  begins  with  an  explicit  ex¬ 
ception  of  its  own:  “Except  as  otherwise  specmcally  pro¬ 
vided  in  this  section*'  (Emphasis  supplied) ;  it  does  not 
say  “except  as  otherwise  specifically  provided  in  this 
jLct"  so  as  to  encompass  Section  405(a)  within  its  excep¬ 
tion.  Section  241(d)  then  states  in  plain  language  that 
the  provisions  of  Section  241(a)  shall  apply  to  all  aliens 
notwithstanding  (1)  that  any  such  alien  entered  the  United 
States  prior  to  the  date  of  enactment  of  this  Act,  or  (2) 
that  the  facts,  by  reason  of  which  any  such  alien  belongs 
to  any  of  the  classes  enumerated  in  subsection  (a),  occurred 
prior  to  June  27,  1952.  The  section's  explicit  exemption 
clause  manifests  a  congressional  intent  that  no  exceptions 
be  found  outside  that  section  and  the  section’s  “notwith¬ 
standing”  clause  abolishes  any  “status”  of  nondeport¬ 
ability  appellant  might  have  enjoyed  under  prior  law. 
Under  these  linked  provisions,  the  general  language  of 
the  savings  clause  must  succumb  to  the  specific  provisions 
of  Section  241(d). 

In  Shomberg  v.  United  States,  348  U.S.  540,  75  S.Ct. 
509,  99  L.Ed.  624  (1955),  dealing  with  the  relationship  of 
the  savings  clause  to  sections  of  Title  III  of  the  Immigra- 
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tion  and  Nationality  Act  of  1952  with  respect  to  nationality 
and  naturalization,  the  Court  found  a  specific  exemption 
to  the  savings  clause  in  Section  318  which  commenced  with 
the  words  “Notwithstanding  the  provisions  of  Section 
405(a)”  and  held,  therefore,  that  the  “right”  involved, 
gained  under  prior  law,  was  not  preserved.  At  page  547, 
the  Court  said; 

•  •  •  In  using  the  “notwithstanding”  language  in 
these  sections.  Congress  clearly  manifested  its  intent 
that  certain  policies  should  override  the  otherwise 
broad  and  pervasive  principle  of  the  savings  clause. 
In  United  States  v.  Menasche,  supra,  we  recognized 
the  wide  scope  to  be  given  the  savings  clause.  We 
would  be  lax  in  our  duty  if  we  did  not  give  recogni¬ 
tion  also  to  the  congressional  purpose  to  override  the 
savings  clause  when  other  considerations  were  thought 
more  compelling  than  the  preservation  of  the  status 
quo.  •  •  • 

The  language  of  Section  241(d)  is,  it  is  contended,  as 
clear  as  the  language  of  Section  318  in  expressing  the  con¬ 
gressional  purpose  that  those  grounds  of  deportation  in 
Section  241  which  were  not  expressly  made  effective  pro¬ 
spectively  should  have  general  retroactive  scope. 

An  interpretation  of  Section  241(d)  to  reach  those  in 
appellant’s  position  accords  with  the  purpose  of  Congress 
as  reflected  in  the  changes  it  made  in  the  Immigration  Act 
of  1917  under  which  the  appellant  obtained  his  alleged 
status  of  nondeportability.  In  recommending  the  aboli¬ 
tion  of  the  then  existing  statute  of  limitation  in  Section 
19  of  the  1917  Act,  on  deportation  of  aliens  excludable  at 
the  time  of  entry,  the  report  of  the  Committee  on  the 
Judiciary  observed:  “*  *  *  If  the  cause  for  exclusion 
existed  at  the  time  of  entry,  it  is  believed  that  such  aliens 
are  just  as  undesirable  at  any  subsequent  time  as  they 
are  within  the  5  years  after  entry.”  S.  Rep.  1515,  81st 
Cong.,  2nd  Sess.,  p.  389.  The  1953  report  of  the  Presi¬ 
dent’s  Commission  on  Immigration  and  Nationality,  Whom 
We  Shall  Welcome,  at  page  198  interpreted  the  change 
as  follows: 


Indeed,  the  1952  statute  retroactively  rescinded  the 
limited  statute  of  limitations  fixed  by  previous  law. 
An  alien  who  entered  the  United  States  25  years  ago, 
and  whose  entry  involved  a  purely  technical  violation, 
enjoyed  immunity  from  deportation  for  the  last  -U 
years.  Under  the  1952  Act,  he  is  now  again  subject 
to  deportation  *  *  *. 

This  display  of  congressional  lack  of  sympathy  for  those 
in  appellant’s  position,  coupled  with  the  express  language 
of  Section  241(d)  making  the  grounds  of  deportation 
retroactive,  indicates  that  Congress  intended  an  alien  such 
as  appellant  to  be  deported. 

Accordinglv,  since  appellant  does  not  contend  that  he 
did  not  enter  the  United  States  without  inspection  or  that 
such  was  not  a  deportable  action,  but  only  urges  that  he 
had  achieved  a  “status”  which  entitles  him  to  immunity 
under  the  Immigration  and  Nationality  Act  of  1952,  the 
Government  submits  that  appellant’s  position  is  without 
merit,  and  that  he  is  deportable  on  the  ground  that  he 
enterk  the  United  States  in  1918  without  inspection. 


An  Alien  Is  Deportable  Under  the  Provisions  of  the  Im^gra- 
tion  and  Nationality  Act  of  1952  Who  Was  a  Me^r  of 
the  Communist  Party  of  the  United  States  After  Original 
Entry,  Notwithstanding  Subsequent  Departures  and  Re¬ 
entries 

Appellant  urges  that  the  second  ground  upon  which  he 
was  found  to  be  deportable,  membership  in  the  Communist 
Party  of  the  United  States  after  entry  into  the  United 
States  in  1918,  fails  to  support  the  deportation  order 
inasmuch  that  appellant  made  a  second  entry  into  this 
country  in  1946.  He  argues  that  his  second  entry  pverns 
under  the  Immigration  and  Nationality  Act  of  1952. 

Section  241(a)(6)  (c)  of  the  Immigration  and  Nationality 
Act  provides  for  the  deportation  of  any  alien  who  is  or 
at  any  time  has  been,  after  entry,  a  member  of  the  Commu¬ 
nist  Partv  of  the  United  States,  and  the  term  “entry  is 
defined  in  Section  101(a)(13)  of  the  Act  as  follows: 


The  term  “entry”  means  any  coming  of  an  alien  into 
the  United  States,  from  a  foreign  port  or  place  or  from 
an  outlying  possession,  whether  voluntarily  or  other¬ 
wise,  except  that  an  alien  having  a  lawful  permanent 
residence  in  the  United  States  shall  not  be  regarded  as 
making  an  entry  into  the  United  States  for  the  pur¬ 
poses  of  the  immigration  laws  if  the  alien  proves  to 
the  satisfaction  of  the  Attorney  General  that  his  de¬ 
parture  to  a  foreign  port  or  place  or  to  an  outlying 
possession  was  not  intended  or  reasonably  to  be  ex¬ 
pected  by  him  or  his  presence  in  a  foreign  port  or  place 
or  in  an  outlying  possession  was  not  voluntary :  Pro- 
vuled,  That  no  person  whose  departure  from  the 
United  States  was  occasioned  by  deportation  proceed¬ 
ings,  extradition,  or  other  legal  process  shall  he  held 
to  be  entitled  to  such  exception. 

Under  the  plain  language  of  that  definition,  it  seems 
clear  that  appellant  is  deportable  notwithstanding  non- 
membership  in  the  Party  after  his  last  entry  since  he  was 
a  member  after  “any  coming”;  Le.,  his  original  coming  or 
entry.  Appellant  argues,  however,  that  “any  coming” 
means  not  any  coming  in  time,  but  any  coming  in  kind. 
In  view  of  the  fact  that  the  statutory  definition  involved 
is  almost  identical  with  the  decision  of  the  Supreme  Court 
in  the  United  States  ex  rel.  Volpe  v.  Smith,  289  U.S.  422, 
53  S.Ct.  665,  77  L.Ed.  1298  (1933),  it  appears  such  a  posi¬ 
tion  is  untenable. 

In  Volpe,  the  alien  entered  the  United  States  in  1906, 
and  in  1925  pleaded  guilty  to  a  crime  involving  moral 
turpitude.  In  1928  he  visited  Cuba  and  was  readmitted  to 
the  United  States.  In  1930  he  \vas  arrested  on  a  deporta¬ 
tion  warrant  charging  conviction  of  a  crime  involving 
moral  turpitude  prior  to  entry.  He  insisted  that  only  his 
last  entry  was  significant  insofar  as  the  deportation  stat¬ 
ute  was  concerned.  The  Court  stated  at  page  425: 

We  accept  the  view  that  the  words  “entry”  in  the 
provision  of  §  19  (of  the  1917  Immigration  Act)  which 
directs  that  “any  alien  w’ho  was  convicted,  or  who 
admits  the  commission,  prior  to  entry,  of  a  felony  or 
other  crime  or  misdemeanor  involving  moral  turpi¬ 
tude;  .  .  .  shall,  upon  the  warrant  of  the  Secretary 
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of  Labor,  be  taken  into  custody  and  deported,”  in¬ 
cludes  cvny  cotnxtig  of  an  alien  from  a  foreign  coui^ry 
into  the  United  States  whether  such  commg  be  the  first 
or  CLwy  suhseguent  one.  (Emphasis  supplied). 

In  United  States  ex  rel  Belfrage  v.  Kenton,  224  F.2d 
803  (2d  Cir.  1955),  the  alien  had  first  entered  the  United 
States  for  permanent  residence  in  1937,  went  abroad,  over¬ 
stayed  his  reentry  permit,  and  was  readmitted  in  1945. 
Like  this  appellant,  he  was  then  ordered  deported  for  hav¬ 
ing  been,  after  entry,  a  member  of  the  Communist  Party 
of" the  United  States,  and,  again  like  this  appellant,  his 
Party  membership  was  found  to  have  been  in  effect  after 
his  first,  but  not  after  his  last  entry.  He  appealed  from 
an  order  denying  bail  pending  judicial  review  of  the  de¬ 
portation  order.  The  Court,  in  denying  bail  and  affirming 
the  order  of  deportation,  said  at  page  805 : 

Under  Section  241(a)(6)(c)  of  the  Immigration  and 
Nationality  Act,  8  U.S.C.A.  1251(a)  (6)  (c)(i),  any 
alien  who  “after  entry”  has  been  a  member  of,  or 
affiliated  with,  the  Communist  Party  of  the  Unit^ed 
States  is  deportable.  The  appellant  contends  that 
“entry”  as  used  in  this  statute  means  “last  entry” 
and  since  he  has  not  been  found  to  have  been  such  a 
member  or  affiliate  since  he  entered  in  194.5  the  order 
for  his  deportation  is  erroneous.  We  cannot  agree. 
Each  of  these  entrances  into  this  country  was  an 
“entry”  within  the  meaning  of  that  term  as  used  as 
a  word  of  art  in  the  immigration  and  deportation 
statutes.  That  the  “last  entry”  is  the  only  entry 
with  which  Congress  may  be  concerned  in  providing 
for  the  deportation  of  aliens  is  obviously  not  so.  And 
we  think  the  plain  language  of  the  pertinent  statute, 
read  as  it  should  be  in  the  light  of  the  definition  of 
“entry”  in  Section  101(a)  (13)  of  the  same  Act,  8 
U.S.C.A.  1101  (a)  (13),  leaves  no  fair  room  for  doubt 
that  Congress  did  intend  to  make  membership  of  an 
alien  in  the  Communist  Party  of  the  United  States 
after  any  “entry”  a  lawful  ground  for  an  order  of 
deportation.  In  Section  241(a)  (6)  (c)  the  phrase  used 
is  the  entirely  unqualified  one  “after  entry”  and  in 
Section  101(a)  (13)  “entry”  is  defined  as  “any  coin¬ 
ing  of  an  alien  into  the  United  States”  from  abroad. 
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It  seems  clear  that  the  term  “entry”  as  nsed  m  this 
statute  was  intended  by  Confess  to  mean  what  the 
Supreme  Court  held  it  meant  in  a  former  statute  when 
it  said  in  United  States  ex  rel.  Volpe  v.  Smith,  289 
U.S.  422,  425,  53  S.Ct.  665,  667,  77  L.Ed.  1298,  that, 
“We  accept  the  view  that  the  word  entry  •  •  •  includes 
any  coming  of  an  alien  from  a  foreign  country  into 
the  United  States  whether  such  coming  be  the  first  or 
subsequent  one”  *  *  * 

See  also  Resurrecion-Talavera  v.  Barber,  231  F.2d  524 
(9th  Cir.  1956),  and  United  States  ex  rel.  Alcawtra  v.  Botfd, 
222  F.2d  445  (9th  Cir.  1955),  both  of  which  hold  that 
“entry”  is  not  confined  to  any  specific  “entry”.  And  in 
United  States  ex  rel.  Circella  v.  Neelly,  115  F.  Supp.  615 
(N.D.  Ill.  1953),  af'd.  216  F.2d  33  (7th  Cir,  1954),  cert, 
denied,  348  U.S.  964,  75  S.Ct.  525,  99  L.Ed.  752  (1955)  the 
court  indicated  at  page  625: 

, . .  Judicial  interpretation  of  the  1917  Act  and  specific 
definition  under  the  Immigration  and  Nationality  Act 
both  provide  that  any  coming  constitutes  an  entry.  It 
would  seem  therefore  that  the  Service  is  free  to  base 
charges  of  deportation  upon  the  first  entry,  the  last 
entry  or  any  combination  of  entries. 

It  is  not  argued  by  appellant  that  his  departure  from  the 
United  States  was  accidental  or  unintentional,  his  absence 
concededly  being  wholly  conscious  and  voluntary.  Accord¬ 
ingly,  refinement  of  “entry”  to  exclude  unintended  de¬ 
partures  from  the  United  States,  such^as  found  in  Delya- 
dillo  V.  Carmichael,  332  U.S.  388,  68  S.Ct.  10,  92  L.Ed.  17 
(1947),  and  Savoretti  v.  United  States  ex  rel.  Pincus,  214 
F.2d  314  (5th  Cir.  1954),  is  not  involved  here. 

Moreover,  appellant’s  argument  falls  by  its  own  weight 
since  he  was  expressly  and  specifically  readmitted  to  the 
United  States  in  1946  under  a  waiver  of  the  Department 
of  State  of  the  passport  and  applicable  visa  requirements, 
to  resume  the  status  he  had  occupied  prior  to  his  departure 
from  the  United  States  (J.A.  10,  11)  (Emphasis  supplied). 

The  (xovemment  submits  that  the  congressional  intent 
was  to  provide  for  the  deportation  of  those  who,  while  in 


the  United  States,  joined  a  gjoup  which  the  Congress  has 
many  times  found  to  be  basically  hostile  to  our  form  of 
i^overment,  and  that  whether  such  affiliation  or  member¬ 
ship  occurred  after  one  entry  or  another  is  immaterial. 
Accordingly,  appellant  is  deportable  on  the  ground  of 
membership  in  the  Communist  Party  of  the  United  States 
after  entry. 

in. 

The  Order  of  Deportation  Is  Premised  Ui}On  Reasonable, 
Substantial,  and  Probative  Evi^nce 

Appellant  attacks  the  evidence  supporting  the  deporta¬ 
tion  order  on  three  grounds;  One,  that  it  does  not  support 
a  finding  that  appellant  had  been  a  member  of  the  Com¬ 
munist  Party  of  the  United  States;  two,  that  even  if  the 
first  ground  is  invalid,  no  proof  was  adduced  that  the  mem¬ 
bership  was  more  than  nominal;  and  three,  that  the  find¬ 
ing  of  membership  is  impermissible  since  it  rests  in  part 
upon  an  inference  drawn  from  appellant’s  refusal  to  testify 
under  a  claim  of  privilege  derived  from  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States. 

The  finding  of  membership  in  the  Party  is  premised 
basically  upon  the  testimony  of  two  witnesses,  Nick  Bako- 
vich,  a  native  and  citizen  of  Yugoslavia,  formerly  ^lonte- 
negro,  about  72  years  of  age,  testified  that  he  had  been  a 
member  of  the  Communist  Party  of  the  United  States  in 
Los  Angeles,  California,  from  1934  until  sometime  during 
1939.  During  this  time  he  was  custodian  of  the  Commu¬ 
nist  Party  Headqirarters  in  Los  Angeles  and  also  did 
mimeograph  work  for  the  Communist  Party  as  well  as 
arran^ng  rooms  and  halls  "where  Communist  Party 
meetings  were  to  be  held.  The  witness  testified  that  during 
1937  or  1938  a  meeting  was  called  to  organize  a  new  unit 
of  the  .Japanese  group  of  the  Communist  Party  of  the 
United  States  and  that  the  appellant  was  present.  He 
also  testified  that  no  persons  other  than  Communist  Party 
members  were  present  at  that  meeting,  and  that  during 
the  same  year  there  were  four  or  five  other  meetings  of 
the  Party  held  by  this  .Japanese  group  in  his  room  at  which 


the  appellant  was  present  on  more  than  two  or  three  oc¬ 
casions.  His  testimony  indicated  that  during  this  period 
appellant  called  at  his  room  and  secured  mimeographed 
material  of  the  Communist  Party.  He  was  positive  in  his 
identification  of  the  appellant  as  a  member  of  the  Com¬ 
munist  Party  during  the  years  1937  and  1938,  and  also 
testified  that  appellant  had  aided  a  Communist  picket  line 
during  a  strike  (J.A.  11,  12,  25-31). 

A  second  witness.  Shir  Takeda,  a  native  and  citizen 
of  Japan,  testified  that  he  had  been  a  member  of  the  Com¬ 
munist  Party  of  the  United  States  from  1933  to  1937  in 
California.  He  testified  that  he  had  first  met  appellant 
in  1934  or  1935  at  a  meeting  of  the  Communist  Party  of 
the  United  States  in  San  Francisco,  California,  and  that 
that  meeting  was  restricted  solely  to  members  of  the  Com¬ 
munist  Party.  His  identification  of  appellant  was  positive. 
The  witness  had  met  appellant  again  in  1945  just  before 
going  overseas,  had  seen  appellant  in  Japan,  and  had  re¬ 
turned  to  the  United  States  in  1946  with  appellant  on  the 
same  ship.  (J.A.  12,  13,  19023). 

In  the  face  of  the  testimony  of  witnesses  Bakovich  and 
Tadeka,  appellant  refused  to  testify,  claiming  privilege 
against  self-incrimination  under  the  Fifth  Amendment  to 
the  Constitution  of  the  United  States.  (J.A.  13,  41,  42). 
It  may  be  noted  that  appellant  does  not  pretend  to  argue 
that  he  did  not  have  a  complete  hearing  at  which  he  was 
present  with  counsel,  and  at  which  the  opportunity  to 
cross-examine  witnesses  against  him  and  present  evidence 
in  his  own  behalf  -was  not  accorded  him.  He  merely  urges 
that  the  Government  did  not  present  sufficient  evidence, 
and  seeks  to  avoid  the  drawing  of  an  adverse  inference 
against  him  for  failure  to  speak  by  the  magical  words 
“Fifth  Amendment.” 

In  Munoz  v.  Kelley,  231  F.2d  381  (9th  Cir.  1955),  the 
single  issue  was  whether  or  not  the  alien  was  a  member 
of  the  Communist  Party  within  the  scope  of  the  Immigra¬ 
tion  and  Nationality  Act  of  1952.  The  only  evidence  avail¬ 
able  was  the  testimony  of  the  alien  himself.  He  testified 
that  he  did  not  consider  himself  a  member  of  the  Commu- 


nist  Party,  stating  that  he  did  not  consider  himself  a  mem¬ 
ber  of  the  Communist  Party,  stating  that  he  did  not  sign 
the  membership  card  given  him,  that  he  did  not  pay  regular 
dues,  that  his  alleged  membership  was  not  voluntary  or 
intentional  since  he  swore  that  he  did  not  understand  the 
aims  and  operations  of  the  Party,  that  his  membership 
was  for  employment  purposes  only,  and  that,  in  any  event, 
he  was  not  an  active  member.  The  alien  did  admit  attend¬ 
ing  two  Party  meetings  in  1944,  being  given  Party  litera¬ 
ture  and  taking  a  subscription  to  the  “People’s  World 
Weekly.’’  In  afl5rming  the  finding  of  reasonable,  substan¬ 
tial  and  probative  evidence,  the  Court  indicated  that  while 
it  was  obvious  that  there  was  no  congressional  intention 
to  authorize  deportation  of  aliens  who  by  chance  and  with¬ 
out  appreciation  became  members  of  the  Communist  Party, 
the  alien  fell  within  the  scope  of  the  statute  regardless  of 
the  severe  consequences  of  his  membership.  The  record 
made  it  clear  that  the  alien  had  joined  the  Party  of  his 
own  free  will,  and  was  aware  that  he  was  joining  an  or¬ 
ganization  which  is  distinctly  and  actively  political.  The 
defense  of  ignorance  of  Party  aims  and  activities,  the 
Court  indicated,  might  be  urged  by  one  who  was  an  illiter¬ 
ate  or  who  was  not  of  suflScient  mentality  to  appreciate 
the  Party  goals,  and,  at  page  383,  said; 

It  must  be  remembered  that  this  Court  has  no  respon¬ 
sibility  as  to  the  determination  of  the  facts.  We  affirm 
the  District  Court  in  its  conclusion  that  there  was 
reasonable,  substantial  and  probative  evidence  to  sup¬ 
port  the  order  and  warrant  of  deportation. 

And  in  Hyun  v.  Landon,  219  F.2d  404  (9th  Cir.  1955), 
cert,  granted,  350  U.S.  816,  76  S.Ct.  70, 100  L.Ed.  50  (1955), 
an  appeal  from  denial  of  a  writ  of  habeas  corpus,  the  alien 
was  admitted  to  the  Territory  of  Hawaii  in  1924  when 
only  seven  years  of  age,  and  in  1947  was  admitted  to  the 
continental  United  States.  A  warrant  for  his  arrest  in 
deportation  proceedings  was  served  in  1950,  charging  that 
he  had  been  a  member  of  the  Communist  Party  of  the 
United  States  after  entry.  At  the  deportation  hearing. 


the  hearing  officer  relied  solely  upon  the  depositions  of 
two  witnesses  who  resided  in  Honolulu,  the  alien  disclaim¬ 
ing  any  desire  to  present  cross  interrogatories  to  the 
Honolulu  witnesses  or  to  present  witnesses  of  his  own. 
He  testified  in  his  own  behalf,  but  refused  to  answer  any 
question  concerning  Party  membership  on  the  ground  that 
it  might  tend  to  incriminate  him,  claiming  the  protection 
of  the  Fifth  Amendment.  After  an  adverse  ruling,  the 
alien  attacked  the  deportation  order,  claiming  it  was  not 
based  upon  reasonable,  substantial  and  probative  evidence. 
He  argued  that  the  order  was  founded  only  upon  the  two 
depositions,  that  the  testimony  of  the  witnesses  was  non- 
responsive  and  generally  not  understandable,  and  it  was 
vague,  unintelligible,  and,  at  one  point,  characterized  one 
witness  as  being  wholly  incompetent  and  that  his  testimony 
was  such  as  to  corrupt  and  debase  the  entire  proceedings. 
In  dismissing  the  alien’s  appeal,  the  court  found  that  the 
testimony  indicated  that  both  witnesses  were  Party  mem¬ 
bers  and  had  come  in  contact  with  the  alien  at  Communist 
meetings  as  members,  that  the  alien  had  not  denied  the 
testimony  against  him,  and  recognized  that  an  inference 
may  be  drawn  from  the  refusal  of  an  alien  to  testify  in 
his  own  behalf  in  deportation  proceedings. 

In  Galvan  v.  Press,  347  U.'S.  522,  74  S.Ct.  737,  98  L.Ed. 
911  (1954),  the  Supreme  Court  ruled  upon  the  scope  of  the 
word  “member”  in  deportation  statutes  as  applied  to 
Communist  Party  membership.  It  expressly  rejected  a 
construction  which  would  provide  for  the  deportation  only 
of  those  aliens  who  joined  the  Communist  Party  fully 
conscious  of  its  advocacy  of  violence,  and  who,  by  so  join¬ 
ing,  thereby  committed  themselves  to  this  violent  purpose. 
It  also  rejected  an  interpretation  which  would  require 
proof  that  an  alien  had  joined  the  Party  with  full  appre¬ 
ciation  of  its  purposes  and  program,  or  which  would  make 
support,  or  even  demonstrated  knowledge  of  the  Party’s 
advocacy  of  violence  a  prerequisite  to  deportation.  At 
page  528,  the  Court  said: 

It  is  enough  that  the  alien  joined  the  Party,  aware  that 

he  was  joining  an  organization  known  as  the  Com- 


munist  Party  which  operated  as  a  distinct  and  active 
political  organization,  and  that  he  did  so  of  his  own 
free  wall. 

And  in  Galvan,  the  alien  had  lived  in  the  United  States  for 
36  years,  having  entered  from  Mexico  when  seven  years  of 
age.  He  had  an  American  wife  to  whom  he  was  married 
for  twenty  years,  four  children  all  born  here,  and  a  step¬ 
son  who  ser\’ed  this  country  as  a  paratrooper.  He  became 
a  member  of  the  Communist  Party  in  1944  and  left  the 
Party  sometime  in  1946  or  1947. 

In  addition  to  the  affirmative  testimony  was  the  fact  that 
appellant  chose  to  stand  mute  throughout  the  entire  pro¬ 
ceeding.  In  a  case  of  this  nature,  failure  to  testify  is  sig¬ 
nificant  and  may  be  considered  in  weighing  the  evidence. 
Bilokuaiski/  v.  Tod,  263  U.S.  149,  44  S.Ct.  54,  68  L.Ed. 
221  (1923) ;  Ilyun  v.  Landon,  supra;  United  States  ex  rel. 
Circella  v.  Sahli,  216  F.2d  33  (7th  Cir.  1954)  cert,  denied, 
348  U.S.  964,  75  S.Ct.  525,  99  L.Ed.  752  (1955) ;  United 
States  ex  rel.  Bel f rage  v.  Kenton,  131  F.  Supp.  576 
(S.C.X.Y.  1954),  aff’d.,  224  F.2d  803  (2d  Cir.  1955);  and 
Saksaganskg  v.  Weedin,  53  F.2d  13  (9th  Cir.  1931). 

Further,  in  United  States  ex  rel.  Vajtauer  v.  Commis¬ 
sioner  of  Immigration,  273  U.S.  103,  47  S.Ct.  302,  71  L.Ed. 
560  (1927),  the  alien,  in  petitioning  for  a  writ  of  habeas 
corpus  after  an  order  for  deportation,  assigned  as  error 
the  action  of  the  immigration  authorities  in  drawing  cer¬ 
tain  inferences  from  his  refusal  to  answer  questions  asked, 
alleging  deprivation  of  the  protection  against  self-incrimi¬ 
nation  accorded  by  the  Fifth  Amendment.  While  the 
alien  did  not  assert  his  privilege,  the  Court,  at  page  113, 
did  indicate  that: 

...  It  is  for  the  tribunal  conducting  the  trial  to  deter¬ 
mine  what  weight  should  be  given  to  the  contention  of 
the  witness  that  the  answer  sought  will  incriminate 
him.  .  .  .  This  conclusion  makes  it  unnecessary  for 
us  to  consider  the  extent  to  which  the  Fifth  Amend¬ 
ment  guarantees  immunity  from  self-incrimination  un¬ 
der  state  statutes.  . .  . 
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It  would  seem  clear  from  the  foregoing  that  appellant’s 
contention  that  Vajtauer  recognized  that  an  adverse  infer¬ 
ence  could  not  be  drawn  in  a  deportation  case  from  a 
refusal  to  answer  on  a  valid  claim  of  the  Fifth  Amend¬ 
ment  privilege  is  not  well  taken.  Appellant  also  relies 
upon  Bilokumshy  v.  Tod,  supra,  as  standing  for  the  prop¬ 
osition  that  an  adverse  inference  from  silence  could  not 
be  drawn  where  the  alien  was  mute  on  a  possibly  incrimi¬ 
nating  subject.  Bilokumsky,  in  dealing  with  a  refusal  to 
testify  as  to  non-incriminating  facts,  held  forth  no  intima¬ 
tion  that  inferences  could  not  be  drawn  from  a  failure  to 
testify  to  incriminating  matters  which  are  not  privileged. 
Vajtauer  at  page  112. 

Appellant  also  relies  heavily  upon  Slochower  v.  Board 
of  Education,  350  U.S.  551,  76  S.Ct.  637,  100  L.Ed.  449 
(1956),  uncquivocably  urging  upon  this  Court  that  the  case 
holds  that  it  is  not  permissible  to  treat  a  claim  of  the  Fifth 
Amendment  as  evidence  against  the  claimant  even  for  pur¬ 
poses  other  than  criminal  prosecution.  In  Slochower,  under 
a  New  York  City  municipal  charter  provision  requiring 
the  discharge,  without  notice  or  hearing,  of  a  municipal 
employee  utilizing  the  privilege  against  self-incrimination 
in  refusing  to  answer  legally  authorized  inquires  as  to 
his  official  conduct,  a  New  York  City  employee,  a  college 
professor,  was  summarily  discharged  for  his  claim  of  the 
privilege  in  refusing,  when  appearing  before  a  Congres¬ 
sional  committee  investigating  matters  of  national  secur¬ 
ity,  to  answer  questions  regarding  past  Communist  Party 
membership.  The  Supreme  Court  held  that  the  dismissal 
was  improper,  the  municipal  charter  provision  as  applied 
to  the  employee  resulting  in  a  denial  of  due  process  of  law. 
Slochower,  however,  is  not  decisive  here.  In  that  case,  un¬ 
like  the  case  before  the  Court,  the  Board  of  Education 
drew  a  conclusive  presumption  of  guilt  from  the  mere 
claim  of  privilege  against  self-incrimination.  There  was 
no  proper  inquiry  by  the  Board.  Slochower  was  summarily 
dismissed  after  his  claim  of  the  privilege,  even  though  the 
Board  of  Education  possessed  the  pertinent  information 
for  some  12  years  and  the  questions  asked  by  the  com- 


mittee  admittedly  were  asked  for  a  purpose  wholly  un¬ 
related  to  Slochower’s  college  functions.  Total  reliance  in 
the  Slochower  case  was  placed  upon  claim  to  the  privilege. 
In  the  case  now  before  the  Court,  completely  independent 
evidence  sustains  the  deportation  order,  a  full  and  utterly 
fair  hearing  was  had  before  an  investigating  agency 
charged  with  the  duty  of  making  a  determination  upon  the 
evidence  presented,  and  the  testimony  adduced  was  perti¬ 
nent  to  the  subject  then  under  inquiry.  At  most,  only  an 
inference,  not  a  conclusive  presumption,  was  drawn,  and 
such  inference  served  only  to  add  to,  rather  than  sup¬ 
plant  the  damaging  evidence  already  before  the  Special 
Inquiry  Ofi&cer. 

The  Government  submits  that  there  is  no  prohibition 
against  the  drawing  of  an  inference  in  a  deportation  pro¬ 
ceeding  which  is  adverse  to  the  alien  if  he  stands  mute 
when  confronted  with  evidence  which  constitutes,  at  least, 
a  prima  facie  case.  The  sole  concern  at  the  priv  ilege 
against  self-incrimination  extended  by  the  Fifth  Amend¬ 
ment  to  the  Constitution  of  the  United  States  is  with  the 
damage  to  a  witness  forced  to  give  testimony  or  produce 
ev’idence  leading  to  the  infliction  of  penalties  affixed  to 
criminal  acts.  Boyd;  v.  United  Stutes,  116  U.S.  616,  6  S.Ct. 
524,  29  L.Ed.  746  (1886).  The  cloak  of  the  Fifth  Amend¬ 
ment’s  bar  to  self-incrimination  protects  against  prosecu¬ 
tion,  not  against  deportation.  See  Ullniaw  v.  United  States, 
_  XJ.S.  — ,  76  S.Ct  — ,  100  L.Ed.  361  (advance  sheets), 
Supreme  Court  No.  58,  October  Term,  1955. 

In  summation,  it  is  the  position  of  the  Government  that 
the  evidence  tending  to  prove  appellant’s  membership  in 
the  Communist  Party  of  the  United  States  was  reason¬ 
able,  substantial  and  probative;  that  it  is  more  than 
ample  under  the  factual  situation  when  viewed  in  the  light 
of  judicial  interpretation  of  “membership”,  to  prove  that 
such  membership  was  more  than  nominal ;  that  drawing  an 
inference  adverse  to  appellant,  though  claim  was  made  to 
the  privilege  against  self-incrimination  under  the  Fifth 
Amendment,  was  proper ;  that  the  evidence  standing  alone 
and  without  benefit  of  an  inference  due  to  a  failure  to 


testify  is  sufficient  to  sustain  the  deportation  order;  and 
that  removal  of  the  added  weight  of  the  inference,  if  re¬ 
moval  is  necessary,  does  not  necessitate  discarding  the  un¬ 
rebutted  and  valid  evidentiary  premise  which  remains  to 
furnish  adequate  support  for  the  order  of  deportation.^ 

IV. 

Denial  of  the  Preliminary  Injunction  Is 
Not  an  Abuse  of  Discretion 

Appellant  contends  that  the  trial  court’s  denial  of  his 
motion  for  preliminary  relief  constituted  error,  arguing 
that  denial  was  predicated  upon  a  determination  of  laches. 
His  attack  is  two-fold,  the  first  point  resting  upon  the 
position  that  laches  is  not  applicable  in  review  of  deporta¬ 
tion  proceedings,  and,  secondly,  even  if  the  doctrine  of 
laches  is  applicable,  no  laches  attaches  to  appellant  in  this 
instance. 

At  the  outset,  denial  of  preliminary  relief,  of  course,  is 
moot  after  a  decision  upon  the  merits,  as  here  by  way  of 
summary  judgment  granted  upon  the  Government’s  mo¬ 
tion  (J.A.  9).  In  the  event,  however,  that  the  Court  finds 
that  neither  of  the  two  independent  grounds  for  deporta¬ 
tion  is  valid,  necessitating  reversal  of  Appeal  No.  13,374, 
the  Government  submits  that  denial  of  appellant’s  motion 
for  a  preliminary  injunction  was  within  the  discretionary’ 
authority  of  the  trial  court  and  should  not  be  disturbed 
upon  appeal. 

The  record  indicates  that  the  door  to  federal  courts 
opened  to  appellant  on  the  12th  day  of  May,  1955,  the  date 
a  final  order  of  deportation  was  entered  (J.A.  4).  Elchi- 
begoff  V.  Dulles,  123  F.  Supp.  831  (D.C.  D.C.),  aff'd.,  95 
IT.S.  App.  D.C.  362,  222  F.2d  53  (1955),  cert,  denied,  350 

1  Appellant  refers,  at  page  16,  of  his  Brief,  to  “leading  questions,”  infer- 
entially  lending  an  air  of  impropriety  to  the  immigration  proceedings.  It  is 
so  well  settled,  however,  that  in  deportation  proceedings,  rules  of  evidence 
applicable  in  courts  of  law  need  not  be  followed,  and  admission  of  evidence 
which  a  court  would  regard  as  legally  insufficient,  for  example,  does  not 
vitiate  such  proceedings,  that  only  passing  reference  is  made  to  the  matter. 
U.S.  ex  rcL  Impastato  v.  O’Eourke,  211  F.2d  609  (8th  Cir.  1954),  cert, 
denied,  348  U.S.  827,  75  S.  Ct.  47,  99  L.  Ed.  652  (1954). 


U.S.  874,  76  S.Ct.  118,  100  L.Ed.  74  (1956).  From  that 
date  appellant  was  able  to  test  the  validity  of  the  order 
in  the  federal  courts  of  California,  where  all  the  records 
and  persons  familiar  with  the  matter  were  located,  as  well 
as  in  the  District  Court  of  this  jurisdiction  After  waiting: 
almost  a  vear,  however,  until  \nthin  a  week  before  he  was 
to  report  for  deportation,  he  chose  to  contest  his  deporta¬ 
tion  in  the  District  of  Columbia.  Appellant  now  urges  that 
he  should  receive  extraordinary  aid  in  the  form  of  a  pre¬ 
liminary  injunction  to  preserve  a  controversy  which  had 
been  pending  for  so  many  months,  a  controversy  \shich  ho 
could  have  brought  to  issue  judicially  at  any  time  aftei 
May  12,  1955.  Notwithstanding,  he  takes  the  position  that 
his  long  delay  was  not  only  reasonable,  but  that  any  other 
course  would  have  been  “absurd”  and  that  denial  of  pre¬ 
liminary  relief  was  “grotesque.”  (J.A.  26,  27). 

Appellant  insists  that  the  doctrine  of  laches  is^  not  avail¬ 
able  to  the  trial  court  in  the  instant  case,  predicating  his 
insistance  upon  Rubinstein,  v.  Brownell,  92  U.S.  App.  D.C. 
328,  206  F.2d  449  (1953)  aff'd.  346  U.S.  929,  74  S.Ct.  319, 
98  L.Ed.  421  (1954).  Rubinstein  held  the  principles  of 
habeas  corpus  proceedings  to  be  applicable  in  deportation 
cases  brought  under  the  Immigration  Act  of  1917,  but  did 
so  only  because  no  other  remedy  under  that  Act  was  avail¬ 
able.  Unlike  the  1917  Act,  Sections  242  (c)  and  242  (e) 
of  the  Immigration  and  Nationality  Act  of  1952,  with  which 
we  are  here  concerned,  expressly  recognize  that  judicial 
review  is  available  to  alien  ^s  in  appellant  s  present  posi¬ 
tion.  Accordingly,  the  review  of  his  deportation  order 
which  appellant  received  in  the  trial  court  was  not  limited 
to  the  principles  of  a  habeas  corpus  proceeding,  and  un¬ 
reasonable  delay  in  bringing  his  suit  properly  was  con¬ 
sidered,  among  other  criteria,  in  the  denial  of  his  motion 
for  interlocutory  relief.  United  States  ex  rel.  Pici  \. 
Bromberg,  61  F.  Supp.  655  (D.C.  W.D.  Pa.  1945),  off  d.. 
153  F.2d  613  (1946).  ‘ 

As  justification  for  the  delay,  in  support  of  his  premise 
that  laches,  even  if  applicable,  was  not  present  here,  appel¬ 
lant  alludes  to  the  “intervening”  decision  of  United  States 
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ex  rel.  Carson  v.  Kershner,  supra,  a  decision  of  the  North¬ 
ern  District  Court  of  Ohio  handed  down  on  December  17, 
1955,  but,  in  so  doin<?,  leaves  the  delay  in  seeking  judicial 
review  from  May  12, 1955,  to  the  date  of  Carson  completely 
unexplained.  He  also  argues  that  his  motion  to  recon¬ 
sider  filed  before  the  Board  of  Immigration  Appeals, 
dated  January  18,  1956,  and  the  resultant  stay  until  the 
denial  of  such  motion  on  March  9,  1956,  excuses  any  undue 
diligence  in  resorting  to  his  judicial  remedies.  In  taking 
this  position,  however,  appellant  completely  ignores  the 
fact  that  even  had  his  motion  to  reconsider  been  of  merit 
the  deportation  order  would  not  have  been  disturbed,  his 
motion  being  directed  at  only  one  of  two  grounds  support¬ 
ing  the  order,  either  ground  being  suflSeient  under  current 
statutes  to  authorize  deportation. 

Overriding  appellant’s  entire  attack  upon  denial  of 
interlocutory  relief,  is  his  unwarranted  assumption  that 
the  trial  court  based  its  decision  solely  upon  the  doctrine 
of  laches,  yet  nothing  in  the  record  supports  such  a  view. 
To  the  contrary,  the  findings,  in  addition  to  the  conclusion 
that  appellant  failed  to  pursue  his  judicial  remedies  with 
due  diligence,  indicate  that  appellant  failed  to  show  ir¬ 
reparable  injury,  and,  affirmatively,  that  the  trial  judge 
did,  in  fact,  balance  the  equities  between  the  parties.  ( J.A. 
S).  In  Embassy  Dairy,  Inc.  v.  Camalier,  et  al.,  93  U.S. 
App.  D.C.  364,  211  F.2d  41  (1954),  the  Court  indicated 
that  whether  a  preliminary  injunction  should  issue  is  a 
matter  within  the  trial  court’s  discretion  ordinarily,  and 
such  discretion  is  exercised  by  considering  the  relative  im¬ 
portance  of  the  rights  asserted  and  the  acts  sought  to  be 
enjoined,  the  irreparable  nature  of  the  injury  allegedly 
flowing  from  denial  of  preliminary  relief,  the  probability 
of  ultimate  success  or  failure  of  the  suit,  and  the  balancing 
of  damage  and  convenience  generally.  In  the  instant  case, 
the  record  indicates  a  balancing  of  the  equities  and  consid¬ 
eration  of  the  elements  normally  examined  in  determining 
preliminary  issues,  not  confinement  to  the  presence  or  ab¬ 
sence  of  laches.  Appellant  has  not  shown,  nor  can  he  show, 
an  absolute  right  to  interlocutory  relief,  and  has  not 
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demonstrated  the  plain  error  required  to  reverse  a  matter 
so  clearly  within  the  sound  discretion  of  the  trial  court, 
particularly  a  matter  which  calls  for  the  exercise  of  such 
a  far-reaching  power  and  one  not  indulged  in  except  m  a 
case  demanding  it.  Rice  S  Adams  Corporation  w  Lathrop, 
278  XJ  S  509,  49  S.Ct.  220,  73  L.Ed.  480  (1929) ;  Warner 
SroMrk  he.  v.  GiuU  HO  F.2d  292  (3d  Ci.  1940) ; 
and  Federal  Practice  and  Procedure,  Barron  and  Holtzott, 
1950,  Vol.  3,  p.  311,  sup.  at  p.  105.  ^ee  ako 
Driller  Co.  v.  General  Excavator  Co.,  290  Tj.S.  240,  o4 
S.Ct.  146,  78  L.Ed.  293  (1933),  requiring  he  who  seeks 

relief  to  have  acted  in  good  faith.  ,  ,  . 

It  is  submitted  that  the  principles  nonnally  involved  in 
frranting  or  denying  preliminaiy  relief  were  considered  by 
the  trial  court,  no  abuse  of  discretion  being  so  clearly 
evident  as  to  necessitate  direction  to  grant  the  requested 
injunction  should  a  reversal  on  the  merits  be  deemed 

necessary. 


CONCLUSION 

Wherefore,  it  is  respectfully  requested  that  the  judg¬ 
ments  of  the  District  Court  in  Nos.  13,254  and  13,374  be 

affirmed. 
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